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. 


HARENDRA CHANDRA DAS AND OTHERS 
Y. 


NANDA LAL ROY AND OTHERS * 


Specific performance—Pari of contract for sale of tmimovable property—Burden 

of proof—Transferee for value without notice —Specific Relief Act (I of 1877), 

“Sec. 15-—Persons jointly interested in property—Contract to sell entire pro- 
perty by agent—Rattfication by some of the owners. 


When a person claims to be a transferee for value without notice of the 
original contract, the burden lies upon him to prove that he fulfils that character. 
If he had information of what was taking place in regard to the contract for sale 
to the plaintiff and did not choose to make enquiry, he cannot claim to bea 
transferee without notice. 


Baburam Bag v. Madhab Chandra Pollay (1), referred to. 

Whether 4 contract for sale of immovable property is divisible or not, depends 
on the facts and circumstances of each particular case. The question is essentially 
a question of fact, 


Where the contract entered into by agent of a joint family in regard to distinct 
and different shares of co-sharers in joint property and in respect of which shares 
only, taken separately, there can bea conveyance of title, so far as any of the 
co-sharers is concerned, and one of the co-sharers does not ratify the act of the 
agent, the contract is divisible and does not come within the general rule that 
where a person is jointly interested in an estate with another person, and purports 
to deal with the entirety, specific performance will not be granted against him 
as to his share. To sucha case section 15 of the Specific Relief Act has no 
application. 

As the contract in the present case was a concluded contract in regard to the 
shares of the co-sharers, specific performance can be granted of sale of shares of 


* Appeals from Appellate Decrees Nos. 851 and 898 of 1929, against the 
decree of N. G. A. Edgley Esq., District Judge of Sylhet, dated the 6th October, 
1928, reversing that of Babu Hemanta Kumar Haldar, Subordinate Judge, and 
Court, Sylhet, dated the and April, 1928. 


(1) (1913) I. Le R. 40 Cale. 565 (s69). 
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the co-sharers excluding the share of the co-sharer who did not ratify the 
contract. 

Rai Promatha Nath Mittra v. Gostha Behari Sen (1) and Graham v. Krishna 
Chandra Dey (2), referred to. ; 

Appeals by Defendants Nos. 2 and 4 to 13 in No. 851 and by 
Plaintiff in No. 898. 

Dr. Sarat Chandra Basak and Mr. Chandra Sekhar Sen for the 
Appellants in No. 851. 

Messrs. Brojo Lal Chakvraburtty, Atul Chandra Gnpta and 
Nikunja Behary Roy forthe Appellants in No. 898 and for the Res- 
pondents in No. 851. 

Dr, Sarat Chandra Basak, Messrs. Chandra Sekhar Sen and 
Birendra Lal Das Chaudhuri for the Respondents in No. 898- 

` Mr. Biraj Mohan Mojumdar for the Deputy Registrar. 

; C A V 

The judgment of the Court was as follows; , 

The plaintif in the suit out of which these two appeals have 
arisen, prayed for a decree for specific performance of a contract for 
sale said to have been entered into by defendants Nos. x to 5, on 
the 3rd Chaitra, 1330 B. S. or in the alternative for refund of earnest 


. money, and recovery of damages. The defendants Nos. 2 to 5 had 


maliki right in the property which was the subject matter of the con- 
tract for sale, to the extent of certain definite shares owned by each 
of them as a member of a joint Hindu family ; defendant No. 1 had 
a meadi ijara right in the property to the extent of the share of the 
defendant No. 3. The defendant No. 6 was the Karta of the joint 
family of which defendants Nos. 1 to 5 were members: the defen- 
dant No. 1 being the mother of defendants Nos. 2 to 5. The defen- 
dant No. 7 was an officer of the joint family estate. The defendants 
Nos. 6 and 7 acted as agents in the matter of the contract for sale, 
of which specific performance was prayed for, by the plaintiff. The 
defendants Nos, 8 to 13 are purchasers from defendants Nos. 1 to 
5, by Kabalas dated the 4th Ashar, 1331, of the property in regard 
to which the plaintiff asked for specific performance. ‘The plain- 
tiffs claim in suit was resisted by all the cefendants mentioned above. 
The contract for sale ss alleged by the plaintiffs, was denied : it was 
asserted that the defendants Nos. 8 to 13 were dona fide purchasers 
for value, without knowledge or notice of any previous agreement for 
sale with the plaintiff, as alleged by the plaintiff in the suit. 

The controversy between the parties to the litigation are indi- 


1 (1931) L. R. 59 I. A. 47 ; 55C. L. J. 46. 
(2 (1924) L. R. 52 I. A. 90; I. L. R. 52 Calc. 335. 
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cated by the principal issues raised for determination in the suit, 
which were to the following effect :— 

Was there any contract for sale to the plaintiff? Was the con- 
tract legally enforceable ; and capable of specific performance ? 

Had the defendants Nes. 6 and.7 any authority to enter into any 
contract? Lid the cefendants Nos. t to 5 approve of or ratify a 
contract ? 

‘ Had the defendants Nos. 8 to 13 notice of the contract? Are 
the defendants Nos. 8 to 13 dona fide purchasers for value ? 

The learned Subordinate Judge, znd Court, Sylhet, in whose 
Court, the suit was instituted, passed a decree inthe suit, in these 
words: “ The suit te decreed with costs, decree against defendants 
Nos. 1 to 7 being for Rs. 350 and against all the defendants for 
costs, prayers &a to chka of the plaint and claim for Rs. 3000 as 
compensation being disallowed and interest running at 6 per cent 
per annum on decretal amount till realisation.” The prayers ka to 
chha, it may be mentioned, related to specific performance. On 


appeal by the plaintiff, the learned District Judge of Sylhet modified. 


the decree of the trial Court, and passed a decree directing that the 
suit be decreed as against defendants Nos. 2, 4 and 5 to 13, and that 
the plaintiff be allowed specific performance as against defendants 
Nos. 2, 4 and 5 and 8 to 13, of the agreement dated the 3rd Chaitra, 
“1330, The, Kabalas dated the 4th of Ashar, 1331 in favour of 
defendants Nos. 8 to 13, were declared invalid, in respect of the 
shares of defendants Nos. 2,4 and 5. The decree further directed 
the execution of a fresh Kabala in respect of the shares of defen- 
dants Nos. 2, 4 and 5, in favour of the plaintif. The plaintifi’s suit 
was dismissed as against defendants Nos. 1 and 3. The defendants 
Nos. 2 and 4 to 13, 2s wellas the plaintiff have appealed to this 
Court. The defendants’ appeal being Appeal from Appellate 
Decree No. 851 of 1929, while the appeal by the plaintiff is Appeal 
from Appellate Decree No. 898 of 1929. ` 


In view of the questions raised in these appeals, the findings 
„arrived at by the learned District Judge on appeal, in his elaborate 
and careful judgment, may be briefly referred to. The learned 
Judge held upon the evidence before him, that defendants Nos, 6 
and 7, ọn behalf of defendants Nos. 2 to 5, entered into à contract 

l “with the plaintiff, for the sale of the property, and that the agree- 
‘ment was concluded on the 3rd Chaitra, 1330. The defendants 
"Nos. 6 and 7, the agents, were, according to the learned Judge’s 
finding, acting beyond the scope of their authority, but the agree- 
ment was ratified by defendants Nos. 2, 4 and 5, but not by defen- 
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dants Nos. r and 3. On the question of the position of the defen- 
dants Nos. 8 to 13, the District Judge has held that on the facts and 
in the circumstances mentioned by him the contract could be speci- 
fically enforced against them. 

One of the points raised in the appeal by the defendants Nos. a 


and 4 to 13, is with reference to the decision arrived at by the Court 


of appeal below, that defendants Nos. 8 to 13 Were persons against 
whom the plaintiff's contract could be specifically performed ; and 
mention has to be made of the reason given by it, in this behalf. 
The learned Judge has made mention of evidence showing that these 
defendants had information of what was taking place in regard to 
the contract for sale,~ to the plaintiff, and of evidence showing that 
the plaintiff's agent having asked them not to buy the property in 
question. The learned Judge has refused to disbelieve .plaintiff’s 
evidence on the point; and has held that even if they were only 
aware of the fact that negotiations for the sale of the property was 
in progress, between the defendants Nos. r to 5 and the plaintifi’s 
agent, that should have put them on their guard, and they should 
have made necessary enquiries as to whether any agreement to sell 
the property had been definitely concluded. This the defendants 
Nos. 8 to 13 did not do. There can be no doubt that the learned 
District Judge has rightly diected himself in coming to the decision 
on the question. whether defendants Nos. 8 to 13 were or were not 
dona fide purchasers for value, and whether or not they had know- , 
ledge or notice of the previous contract with the plaintif. Itis 
well settled now that when a person claims to bea transferee for 
value without notice of the original contract, the burden lies upon 
him tọ prove that he fulfils tbat character. Ifthe defendants Nos. 8 
to 13 chose to make no enquiry, they could not claim to be trans- 
ferees without notice ; “they could not predicate of themselves ad 
that they were persons who claim without notice of the contract of 
the 3rd of Chaitra 1330, with the plaintiff. [See in this connection, 
Baburam Bagy. Madhab Chandra Pollay(1)}. The decision of 
the learned Judge, in the Court of appeal below, that the contract 
could be specifically enforced against defendants Nos. 8 to 13, 
is upon the findings arrived at by him, correct, and must be 
affirmed. 

On the question of ratification of the contract for sale to the 


` plaintiff, by the defendants Nos. 2, 4 and 5, and not by the defen- 


dants Nos. 1 and 3, which was raised in the appeal by the plaintiff, 
there is a clear finding of fact arrived at by the learned _Distriçt 
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Judge. It was pressed before us that there has been an inaccuracy 
in quoting from the deposition of one of the witnesses for the 
plaintiff, examined on this part of the case, inasmuch as the witness 
stated that he “wrote” the document evidencing the sale to the plain- 
tiff, at the bidding of defendants Nos. x to 5, and not that he “ read 
out” the same, as mentioned in the judgment of the Court of appeal 
below. It has also been urged that upon the findings arrived at by 
the lower appellate Court, there was ratification in law by defendants 
Nos, r and 3, onthe evidence that was common to the defendants 
Nos. r to 5. Weare unable to say that the inaccuracy in quoting a 
passage from the deposition of a witness, to which reference has 
been made above, in any way affects the findings and the conclusion 
arrived by the learned Judge in the Court below, on the question of 
ratification. From the facts and circumstances to which reference 
has been made in the judgment of the Court below, the conclusion 
followed that the defendants Nos. 1 and 3 had not ratified the con- 
tract. It is impossible upon the findings arrived at by the lower 
Court, to hold in favour of the plaintiff, that the defendants Nos. 1 
and 3 had ratified the contract; and upon those findings there 
appears to be no justification for the contention that there was rati- 
fication in law,—seeing that upon the facts proved in the case, and 

. upon the inference drawn from such facts, there was no ratification 
of the contract, either express or implied, so fur as the defendants 
Nos. r and 3 were concerned. 


The question whether the contract of the 3rd Chaitra, 1330 was 
legally enforceable, and the question whether the contract was cap- 
able of specific performance, were raised before the Courts below, 
and have been urged in the appeal by the defendants Nos. 2 and 4 
to 13. The plaintiff who had previously acquired some share in the 
property in suit, was desirous of securing other shares in the same. 
With a view to this, there were negotiations with the defendants 
Nos. ‘2 to s for purchase of the shares of the property owned by 
them ; defendant No. 6 who had sold his own. share in the property 
to the plaintiff,, negotiated as agènt of the defendants Nos. 2 to 5. 
Upon the finding arrived at by the Court below, the agents (the 
defendants Nos. 6 and 7) had gone beyond the scope of their 
authority, but the defendants Nos. 2, 4 and 5 ‘had.subsequently rati- 
fied the contract entered into by the agents on their behalf; defen- 
dants Nos. r and 3 however did not ratify the contract. Thus the 
contract sought to be specifically enforced was not treated by the 
parties concerned as one entire contract indivisible in its nature: 
jt was not also a contract entered into by a co-sharer of joint pro- 
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perty undertaking to obtain the consent of the other co-sharers in 
respect of joint property. It may be noticed that the nature 
of a contract, whether it was divisible or not, must be determined 
upon the facts and circumstances of each particular case; 
and the question was essentially a question of fact. The contract 
entered into by the agents in -the case before us, was one, 
in regard to the distinct and different shares of cosharers 
defendants Nos. 2 to 5, in joint property, and in respect of 
which shares only, taken separately, there could be a conveyance 
of title, so faras any of the co-sharers was concerned. There was 
the contingency of any of the co-sharers not agreeing to convey 
his own share; and subsequent events showed that such con- 
tingency did happen. The position then was this: the agents 
were negoliating on behalf of each cf the co-sharers, defendants 
Nos. 2 to 5, for the sale of the joint property ; some of the parties 
concerned, defendants Nos. 2, 4 and 5 ratified the action of the 
agents ; defendant No. 3 as well as defendant No. 1 did not ratify 
the same. The defendant No. 1, it mugt be remembered, was not a 
co-sharer, but was only an ijaradar of the share of the defendant 
No. 3 in the joint property. The contract therefore in the case 
before us, was one, that was on the fece of it, and in view of the 
conduct of the parties and the intention to be gathered from 
such conduct,—one which was divisible in its nature ; and was, 
in point of fact separated and divided by defendants Nos. 2, 4 
and 5 ratifying the contract, and by the refusal of defendant No. 
3 to do so, in respect of his own share in the joint property. 
It was, therefore, an agreement between the plaintiff and the 
defendants Nos, 2, 4 and 5 for sale, and does not come within 
the general rule that where a ferson is jointly interested in an 
estate with another person, and purports to deal with the entirety, 
specific performance will not be granted against him as to his 
share. Very great reliance has been placed by the learned 
Advocate for the defendants Nos. 2 and 4 to 13, appellants, on 
the pronouncements of their Lordships of the Judicial Committee 
of the Privy council, in the case of Rai Promatha Nath Mittra 
v. Gostha Behari Sen (1), as also upon the rule laid down by 
their Lordships in Graham v. Krishna Chunder Dey (2), in 
support of the case of these defendants, that there was no con- 
cluded contract in the case before us, which could be specifically 
enforced by the plaintiff, in view of the nonratification of the 


(1) (1931) L. R. 59 I. A. 47 ; 55C. L. J. 46. 
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contract by defendants Nos. 1 and 3; and that the plaintiff not 
having relinquished his claim to further performance and all 
right to compensation, was not entitled to a decree for specific 
performance. It was urged that there was no mutuality in the 
contract of which specific performance was sought, as the defen- 
dants Nos. 2, 4 and 5 could not insist upon the enforcement of 
the contract. The questions thus raised do not in our judgment, 
arise for consideration in the case before us, in view of the nature 
of the contract entered into. It cannot be said in this case, as 
it was made out in Kai Promatha Nath Mittra’s case (1) that 
the contract was on the footing that all the owners of the property 
would consent to the sale. The agents acting on behalf of the 
defendants Nos. 2 to 5 in this case were negotiating for the sale 
to the plaintiff, of the share of the joint property, owned by each 
of these defendants separately ; and defendant No. 3 refused to 
ratify the act of the agents, so far as his own share was concerned. 
In Graham's case, (2) their Lordships of the Judicial Committee 
definitely held that in India Sections 14 to 17 of the Specific 
Relief Act, 1877, constituted a complete Code, so far as specific 
performance of part of a contract was concerned, and their Lord- 
ships laid down the law in a case where there was the question 
ofa part performance of a contract: the vendor having failed to 
make title to one of the two items of property agreed to be sold. 
The contract was not one in regard to which it could be said 
that one of the items of property stood on a separate and inde- 
pendent footing, so as to be within the terms of Section 16 of the 
Specific Relief Act. In the case before us, the separate shares 
of the defendants Nos, 2 to 5 in-the joint property stood altogether 
on an independent footing, and the plaintiff and the agents on behalf 
of these defendants, were negotiating for the sale of these separate 
shares of these defendants in the joint property. The case placed 
before the Court by the plaintiff, regard being had to the averments 
made in his plaint,—was one to which section 15 of the Specific 
Relief Act could not have any application ; and the rule laid down 
by the Judicial Committee, in Rai Promatha Nath Mittra’s case (1), 
that unless there was relinquishment by the plaintiff of claims, as 
provided by that Section, there could be no decree made for specific 
performance, in favour of the plaintiff, could not therefore apply. 
The contract in the case before us, was, after ratification, a com 
cluded contract in regard to the shares of the defendants Nos. 2, 
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4and 5, and as such, specific performance could be granted of 
the same. The decision of the learned District Judge, in the 
Court of appeal below, in favour of the plaintiff, is, in our judgment 
correct, and it is in consonance with the principles underlying 
the decisions of the Judicial Committee of the Privy Council in 
the cases referred to above, upon which reliance has been placed 
on behalf of the defendants Nos. 2, and 4 to 13 in the suit. 

In the result, both the appeals are dismissed with costs. The 
decision and decree passed by the learned District Judge in the 
Court of appeal below are affirmed. : 


A. T. M. Appeals dismissed. 


t 


Before Mr. Justice C. C. Ghose and Mr. Justice S. K. Ghose, 


JOTINDRA NATH ROY CHOWDHURY 
0. 
SREEMATI RAJ LAKSHMI DEBI.* 


Will—Probate, grant of —Considerations for. 


Where a Will is propounded, the onus probandi is on the party who pro- 
pounds the Will. It is for him to show that it is the act of the testator and 
the first, point to be ascertained is whether the Will was duly executed. What 
is meant by ‘due execution’ is stated in Woomesh Chandra Biswas v. Rash- 
mohini Dasi (1). If due execution, is established, the next point for considera- 
tion is whether at the date of the death of the testator the Will was in existence, 
and, if it was not, then the ordinary prima facie presumption is that it was 
destroyed by the testator with intention to revoke. This presumption is one which 
is always rebuttable by the production of further and other evidence. Where 
the mental capacity of the testator is challenged by evidence to the effect that 
it is very doubtful whether the testator's state of mind at the time of the execu- 
tion was such that he could have ‘duly executed’ the Will in question, the Court 
must be satisfied before granting probate that the testator was of sound dis- 


* Appeal from Original Decree No. 254 of 1930, against the decree of Babu 
Rash Behari Barman, Subordinate Judge, 3rd Court of 24-Perganas at Alipore, 
dated the goth August, 1930. 
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posing mid and did know and approve of the contents of the Will. In all 
testamentary acts performed in the last stages of one’s life the Court looks 
with vigilance and jealousy to the evidence by which they are supported. 

Ordinarily a party propounding a Will is bound to call one at least of the 
attesting witnesses if he can be produced, to prove ‘ due execution’: But if such 
witness fails to prove ‘due execution’ the propounder is bound to call the other 
attesting witness or other attesting witnesses although the propounder may know 
that the other witness or other attesting witnesses are adversely disposed to the 
propounder. The propounder is not under any obligation to prove the execution 
of Wiil by calling all the attesting witnesses. The Court must be satisfied that 
the testator knew and approved of the contents of the Will at the time he signed 
the same and it the circumstances be as excite one’s suspicion, the fact of ‘ due 
execution’ of the Will by the testator is sufficient to prove that he knew and 
approved of its contents. This is subject to one qualification, namely, that 
although the testator did know and approve of the contents of the Will, the 
Will may yet be refused probate, if it be proved that any fraud or undue influence 
had been practised or exercised on the testator in obtaining execution of the 
Will. Further a will procured by a party who is benefited by it, is not void, but 
this circumstance forms a just ground of suspicion against the document and calls 
upon the Court to be vigilant and jealous and unless clear and satisfactory 
proof be given that the Will contains the real intentions of the testator such 
Will will not be admitted to probate. 

In considering whether a Wil] should be admitted to probate or not, it is 
of the very first importance to remember at the time and always that a Will is 
not to be presumed to be a forgery primarily from a consideration of it contents, 
nor is it permissible tor Court to hold that the contents of the Will are so extra- 
ordinary that the Court may safely allow that circumstance to over-balance the 
direct or positive evidence as regards the execution of the Will. In other words, 
jt is not permissible for the Court to do what Courts are often invited to do on 
behalf of objectors, namely, to make up the mind of Court about the iniquitous 
character of the contents of a Will and then to look at the positive or direct 
evidence in favour of the execution of the Will from that standpoint. ` 

Appeal by the Objector Defendant. 

Application for probate of a Will. 

The material facts appear from the judgment. 

Messtis. Sarat Chandra Roy Chowdhury, Kali Kinkar Chakra- 
varty, Radhika Charan Chatterji and Prem Ranjan Roy Chavahiry 
and Dr. Radha Binode Pal for the Appellant. 


Messrs. Rishindra Nath Sarkar and Narayan Chandra Kar 

for the Respondent. l 
; GAN 

The following judgments were delivered : : 

C. C. Ghose, J :—This is an appeal against the judgment and 
decree of the learned Subordinate. Judge, 3rd Court, 24 Parganas 
dated the 30th August 1930 by which he granted probate of thë 
Will of one Jogendra Nath Roy Chowdhury of Behala. The 
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Will is dated the 23rd April rgro. The testator died on the 17th 
August 1928. The application for probate was filed by his widow 
Sm, Rajlakshmi Debi in Court on the 22nd April 1929. 

The Will in question is a registered Will and it appears from 
the Sub-Registrar’s endorsement that it was registered on the day 
of its execution. It appears that the testator had been married 
four times and the present applicant Sm. Rajlakshmi Debi was 
his fourth wife. The other wives of the testator had all died before 
the testator’s marriagé with Rajlakshmi. But there was a son by 
the third wife, named Jotindra Nath Roy Chowdhury. This last 
named person is the present objector in these proceedings. 

In the said Will the testator stated that Jotindra had been 
residing as a member of the family of his younger brother Rajendra 
Nath Roy Chowdhury and had throughout been disobedient and 
had not given him any satisfaction whatsoever by his conduct. 
The testator, however, thought it proper to bequeath to Jotindra 
one half of his share inthe ancestral Ejmali dwelling house inclu- 
ding tanks etc, as also the entirety of bis interest in a joint garden 
known as Ranir Bagan and all his interest and share in all other 
ancestral immoyveable property except Mouzah Khanberiah being 
Touzi No. 347 in the Collectorate of 24 Parganas. As regards 
his wife, Sm. Rajlakshmi Debi, the testator stated that she had 
been living with him ani had been nursing him and that she was 
the proper person to be appointed executrix under his Will and 
to be allowed to remain in charge after his death of all his proper- 
ties except those given to the son and the sister’s sons mentioned 
in the second paragraph of his Will, The executrix was empowered 
to sell a portion of the self-acquired properties of the deceased 
for the purpose of paying off certain debts if the amount of the 
debts could not be paid off from the income of the self-acquired 
properties and was further empowered to redeem certain pledged 
ornaments by paying off the amount of money raised on pledge. 
Various other diréctions were given such as that the debt to the 
other-in-law of the deceased should be paid off, that there should 
ea payment ofa sum of Rs. roo to the paternal Guru or spiritual 
guide and a sum of Rs. 50 to the priest and soon. The executrix 
was also to paya sum of Rs. 1o a year for the worship of the 
‘family idol during the turns of worship of the deceased and the 
Baid sum was to be made over to the sister’s sons Brojendra Nath 
Mukhopadhyay and Narendra Nath Mukhopadhayay for the wor- 
ship of the idols and ifthe latter failed to worship then the money 
was to be utilised in the best way possible by the executrix, It 
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appeared further from the terms of the Will that the testator Givi; 
had been helped considerably in his family affairs by his brother- 1932. 


in-law Haridas. Bandopadhyay. Haridas had died leaving an Jotindra Nath Roy 
unmarried daughter who was placed in charge of the testator mend 
and the testator thought it proper to -make provision for the em a , 
marriage of the girl by allotting a sum of Rs. 1000 for the expenses p 

of her marriage. It also appeared that the testator wanted to © C Ghosi.. 7. 
establish the idol Siva in a temple and directions were given to 
the executrix in that behalf, the temple to be erected in a house 
purchased by him and all expenses of the worship were to be 
defrayed froin the income of the „properties that would emag 







to be fated as debutter and was to be spent forthe w 
of the idol Siva, the executrix being the first shebait. 
ecutrix was given power as shebait to nominate her succéStg 
from his sisters “sons or Sapindas or from his descendants 
provided that the successor was considered to be a religious 
person. : 
On this present application for probate -being made the ob- L pP 126 Q 
jector Jotindra Nath Roy Chowdhury putin a petition of objection , 
and “thereupon the suit became a contentious one. Jotindra 
objected to the grant of the probate on the ground that the 
Will was an inofficious and unnatural one as the bulk of 
the properties had keen given-to the wife of the deceased, 
the objecter being given only a nominal sbare in tbe properties 
left by the testator and that the circumstances relating to the 
execution of the Will were such that a probate court could not 
but look upon the Will with very considerable suspicion. It 
was further contended that at the time of the execution of the 
Will the deceased was not in a sound disposing mind and had 
no capacity whatsoever to understand the extent of his proper- 
ties and the nature of the claims of those who were near and 
dear ones upon his tounty. Jotindra further contended that he 
was practically excluded from all participation in the benefi 
of the properties belonging to the testator and that was bec 
the testator suffered from mental disorders from and after 
and that he was so seriously ill in rọrọ at the time when 
‘Will was alleged to have been executed or shortly before thi 
date, that he could not understand anything and he could not 
exercise his free and unfettered judgment in making | a testamen- 
tary disposition of his properties. 
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The learned Judge had all the witnesses before him and after 
a very careful enquiry he came to the conclusion that the Will 
could not be described to be an inofficious and unnatural Will 
and that if one examined the provisions of the Will carefully 
it was impossible to say that the terms of the Will were such as 
must necessarily excite suspicion. The learned Judge came to 
the conclusion that the applicant for probate had shown con- 
clusively that the testator was in a sound disposing mind at the 


_ date of the execution of the Will and that such execution was 


made with full understanding of what he was doing. The trial 


_ Judge’s findings on the specific points raised before him were as 


follows :— 

` (1) The trial Judge found that although in June and July 
1905 the testator had a temporary disorder of the brain owing to 
the use of some medicine or other which had been prescribed for 


“him by one of his medical attendants, there was in ‘reality no 


‘ evidence in support of the contention that he suffered continuously 


from rgos from mental disorders. In support of this conclusion 
the trial Judge referred in detail to the result of the litigation, arising 
out of certain mortgages which had teen executed by the testator 
in 1905 and 1907, to the result of the suit by one Surendra Nath 
Roy and others against the testator wherein the latter was repre- 
sented by a pleader and which suit was disposed of after contest 
sometime in Ncovemter rgos, to the proceedings in a certain suit 
being suit No. 553 of 1905 wherein the testator was a party 
and wherein he deposed in Court, and to the proceedings of vari- 
ous suits in 1906 and 1909 wherein the testator figured either as 
plaintiff or as defendant, and to the fact that in none- of- these pro- 
ceedings dating from 31905 was it ever suggested or even hinted 
that the testator was a person of unsound mind or that he had 
mental disorders which incapacitated him from attending to his own 
affairs or from exercising his judgment asa man of the world in 
respect of his affairs. na: 

(2) The trial Judge found that the testator had his eccentrici- 
ties ‘or’ idiosyncrasies such as every man has but that he was not 


. insane in fact or in law and that he did not suffer at any time prior 


to the date of the execution of the Will from insane delusions. ‘In 
short, the learned Judge’s fiinding was that the testator could not 
be considered to be a person of weak intellect. He further went 
on to state that it was true that the testator wasa man of excitable 
or -irritable temper but that was all that could be said about him. 
Jt was sajd that the testator went about muttering various things 
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when he went to bathe in the Ganges, the trial Judge remarking 


that it is not by any means an uncommon experience and it was. 


also said that his neighbours considered him to be ‘Ragchata.’ 
Tkese were taken into full consideration by the trial Judge and 
his conclusion was as we have indicated. 

(3) The trial Judge found that although the testator fell ill 
shortly before the date of the execution of the Will on account of 
trouble in the throat and tongte, the medical witnesses who 
attenced on him and who give evicence in Court had been got at 
by tke objector (the trial Judge remarking that the medical wit- 
nesses ceme to give evidence at the intercession of the objector) 
and that they gave an exaggerated version of the testator’s illness 
from memory. In the opinion of the trial Judge the evidence of 
the medical witnesses as also of the other witnesses called on behalf 
of the applicant showed thtt the testator had recovered shortly 
Lefore the date of the execution of the Will and that at the date of 
the execution of the Will he was in such physical condition as 
enabled him to exercise his judgment as regards the disposition of 
his properties. l 

(4) The trial Judge found on the positive evidence relating to 
the executicn cf the Will that it was impossible and unthinkable 
that the Sub-Registrar who registered the Will could have admitted 
the document for purposes of registration if as a matter of fact the 
executant was unconscious at the time of the registration as was 
alleged on tehalf of the objector. In the opinion of the trial 


Judge the attesting witnesses who had been examined on behalf of - 


- the applicant were all respectable persons of the locality and there 
was not the slightest reason for suggesting that their evidence 
should not be relied upon. As regards the evidence of one of the 
attesting witnesses named Dirghungi who has been called on behalf 
of the objector the trial Judge came to the conclusion for reasons 
given by him that that evidence could not be believed. 

(5) Taking therefore all circumstances into consideration and 
being not unmindful of the respective cases set up by the parties 
the trial Judge found that the Will had been executed by the 
testator with full compréhension of the nature of the act he was 
doing, with full understanding of what his properties were ‘and 
with full understanding of the claims of his relations. He found 
that the feclings between the testator and his son Jotindra Nath 
Roy Chowdhury had become embittered for some considerable time 
prior to, the date of the execution of the Will and that such embit- 
tered feelings existed for a long period after the date of the execu- 
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tion of the Will and that this circumstance more than anything 
elSe was responsible for the fact that the testator during a period 
of 18 years which elapsed after the date of the execution of the 
Will had not considered it necessary to change or alter in any 
way the testamentary disposition of his properties. In the end 
the trial Judge granted as has been indicated above probate of the 
said Will. - 

Now at the hearing of the appeal before us the learned Advocate 
Mr. Sarat Chandra Roy Chowdhury, who appeared on behalf of 
the objector made it quite clear that he did not propose to 
argue before us that the Will had been executed under ‘undue 
influence’ exercised by Sm. Rajlakshmi Debi although such ques- 
tion had been raised in the Court below. But Mr. Roy Chow- 
dhury’s main contentions were that the Will had been propounded 
under circumstances of such grave suspicion that probate thereof 
should not and could not be granted. It was argued that it had 
not been established affirmatively that there was any bad feeling 
between the father and the son and there was no reason whatso- 
ever why the objector should have been treated by the father in 
the way in which he had been done. It was also argued that the 
Sub-Registrar who registered the Will had not been called. In 
Mr. Roy Chowdhury’s‘ submission there was, therefore, no evidence 
worth the name for the purpose of establishing what was the state 
of physical condition of the testator at the time when the Will 
was registered.- It was also argued that as during the said long 


‘period of 18 years there had been ‘Several changes as regards the 


financial condition of the testator or 28 regards the properties which 
belonged to the testator it was reasonable to assume that if the 
testator had knowingly executed the Will or-had at any time since 
the date of the execution of thé Will been made aware that a Will 
had been ‘executed he would certainly have altered the provisions 
of his Will, In -support of this last argument reliance was placed 
on the fact that the testator during this long period.of 18 years 
Kad not taken-any steps whatsoever towards the establishment of 
the deity mentioned in his Will nor had he taken any steps what- 
soever towards the liquidation of the several debts mentioned in 
his Will, Further, the learned Advccate laid considerable stress 
on the fact that although it appeared from’ the evidence that a 


“draft of the Will had been prepared by a pleader named Jnan 


Babu, such draft had not been produced and that the entire 
évidence looked at fairly and squarely showed to demonstration 
that the testator was so seriously ill at the time of the execution 
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of the Will, assuming that the Will was executed by the testator, 
that no probate Court would grant probate of the said Will. 

The questions raised in this apveal before us are all questions 
of fact. No doubt certain questions of law have been elaborately 
convassed before us. But those questions of law depend for their 
solution on the view we take on the questions of fact raised. It 
ig, to start with, impossible for us to overlook or minimise in any 
way the effect of the findings of the Court of first instance which had 
an opportunity which has been denied to us of seeing the witnesses 
for itself and for coming to a conlusion one way or the other as 
to whether or not the Will had been executed in such circumstances 
as would entitle the applicant to obtain probate. From what has 
been stated it is not to be understood for one single instant that 
the present appellant is not entitled to invite us to come to our 
own conclusions independently of what has been stated by the 
learned Judge. We have, therefore, very carefully considered 
the evidence in this case, we have taken time to consider the terms 
of our judgment and during this interval we have read and re-read 
the evidence several times. But we are bound to state that in 
our own view there is sufficient material on the record to enable 
us to say that in this case the conclusions arrived at by the Court 
below must be affirmed and in this connexion it may be stated at 
once that as our judgment will be one of affirmance we do not 
propose to go through the evidence of the various witnesses in 
detail or at length, but we will content ourselves by stating our 
conclusions within such brief limits 2s possible. 

Where a Will is propounded the onus probandi is on the 
party who propounds the Will. It is for him to show that it is the 
act of the testator and the first point to be ascertained was whether 
the Will was duly executed. What is meant by ‘ due execution’ 
need not detain us at length because Mr. Roy Chowdhury drew 
our pointed attention to the classical definition of ‘ due execution’ 
in a case decided by this Court (Pigot and Banerjee, JJ.,) Woomesh 
Chunder Biswas v. Rashwohini Dassi (1). If therefore in a case of 
this description ‘due execution’ is established the next point for 
consideration is whether at the date of the death of the testator the 
Will was in existence; and if it was not, then the ordinary prima 
Jacie presumption is that it was destroyed by the testator with 
intention to revoke., This presumption is one which is always 
rebuttable by the production of further and other evidence. It is 
prefectly true that where the mental capacity of the testator is 

(1) (1893) 1. L. R, 21 Calc, 279. 
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challenged by evidence to the effect that it is very doubtful whether 
the testator’s state of mind at the time of the execution was such 


Jotindra Nath Roy- that he could have ‘duly executed’ the Will in question, the Court 


Chowdhury - 
v 

Sreemati Raj- 

Lakshmi Debi. - 


C. C. Ghose; F> 


- must be satisfied before granting probate that the testator was of 


sound disposing mind and did know and approve of the contents 
of the Will. In this case the Will has been produced before us, 
the Will was registered and the Will itself shows the Registrar’s 
endorsement made on the date of the execution. Therefore, all 
these circumstances must- be given their proper weight and effect. 
No doubt in all testamentary acts perfurmed in the last stages. of 
one’s life the Court: looks with vigilance and jealousy to the-evi- 
dence by which they are supported. In the present case those 
considerations do not arise because the Will was executed 18 years 
before the death of the testator. We shall refer presently to the 
circumstance that the Sub-Registrar has not been called and we 
will have to say something on the submission which was made by 
Mr. Roy Chowdhury, namely, that it cannot be disputed that the Sub- 
Registrar is still alive and that steps ought to have been taken to 
call the Sub-Registrar to the witness box. Leaving that matter aside 
for the moment, it is undoubted law that ordinarily a party. propoun- 
ding a WII is bound to call one at least of the attesting witnesses if 
he can be produced, to prove ‘ due execution % But if such witness 
fails to prove ‘due execution’ the propounder is bound to call the 
other attesting witness or otber attesting witnesses although the pro- 
pounder may know that the other witness or the other attesting 
witnesses are adversely disposed to the propounder. It is algo 
undoubted law that the propounder is not under any obligation to 
prove the execution of Will by calling all the attesting witnesses. 
In this case out of the seven attesting witnesses the witness scribe 
and one attesting witness are dead. But the applicant for pro- 
bate has done what was humanly possible in the circumstance, 
namely, that she has called four of the attesting witnesses and as 
regards the last attesting witness the same has been produced before 
the Court although not at the instance of the applicant. This last 
attesting witness is the witness named Dirghungi and who has 
been called by the objector. It has already been pointed out 
that the evidence of the witness Dirghungi has not been accepted 
by the trial Court. Asindicated above the Court must be satisfied 
that the testator knew and approved of the contents of the Will at 
the time he signed the same and if the circumstances be as excite 
one’s suspicion, the fact of ‘due execution’ of the Will: by the 
testator is sufficient to prove that he knew and approved of its 
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contents. But this last proposition is subject to one qualification 
namely, that although the testator did know and approve of the 
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contents of the Will the Will may yet be refused probate if it be Jotindra Nath Roy 


proved that any fraud or ‘ undue influence’ had been practised or 
exercised on the testator in obtaining execution of the Will. Further 
a Will procured by a party who is benefited by it is not void, but 
this circumstance forms a just ground of suspicion against the 
document and calls upon the Court to be. vigilant and jealous and 
unless clear and satisfactory proof be given that the Will contains 
the real intentions of the testator such Will will not be admitted 
to probate. In stating the above propositions we have merely para- 
phrased what has been stated by eminent Judges from time to time 
since the dates of the early cases reported in 2 Moore’s Privy Council 
Cases. In coming to our couclusions on the evidence adduced in 
this case we have not been unmindful ot the rules of law as 
laid down in the cases cited by Mr. Roy Chowdhury at the Bar. 
There is evidence that a draft of the Will was prepared. No doubt 
the draft is not forthcoming. But in the circumstances which 
obtained at the time of the application for probate could the present 
applicant Sm. Rajlakshmi Debi be blamed for not producing 
the draft? The passage of time since the date of the execu- 
tion of the Will is a circumstance to be considered and we are 
-bound to say after the fullest consideration of the vigorous argu- 
ment addressed to us we are of opinion that the non-production of 
the draft by the applicant Rajlakshmi is not sufficient to reject 
her evidence in this case. Before we can reject the evidence of 
Sm. Rajlaksmi Debi we must make up our minds to reject the 
direct and positive evidence as regards the execution of the Will. 
We will deal in a moment with the direct aad positive evidence 
as regards the execution of the Will. But we think that the 
widow’s evidence taken asa whole and being not unmindful of the 
fact that the widow ‘was subjected to harassing cross-examination 
by the cross-examining pleader gives a fair and truthful account of 
what happened at the time of the execution of the Will. We refer 
just now to the cross-examination of Sm. Rajlakshmi Debi. As 
far as we can make out, excepting eight or nine questions which 
can be considered to be relevant, the rest of the cross-examination 
is one elaborate essay on how time could be consumed uselessly. 
We turn now to the medical evidence adduced in the case, 
The medical witnesses gave their deposition entirely from memory. 
They were unable to produce any record of what they observed 
about the condition of the patient made at the time of the patient’s 
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illness. There are no clinical records whatsoever, nor have any 
prescriptions been produced to indicate to us that the illness 
the testator was suffering from was of such a grave and serious 
character that the testator’s mental faculties had all become para- 
lysed if not destroyed and that the testator could not either in 
fact or in the eye of law execute any writing or paper containing 
a testamentary disposition of his properties. As far as we can 
make out from the medical evidence the -testator was suffering 
acutely from an affection of the throat and of the tongue. But 
the medical evidence also shows that for some days prior to the 
date of the execution of the Will he was convalescent if not con- 
valescing and that the testator had been allowed his normal 
food, namely, rice and was in such physical condition as enabled 
him to decide how his properties should be disposed of by means 
ofa Will. In brief, the evidence of the medical witnesses is not 
such that one can say affirmatively and with certainty that the 
testator could not execute a- Will and that he was incapable of 
applying his mind to any such matter. Now, in coming to this 
conclusion we have not relied merely on the medical evidence 
but we have juxtaposed the medical evidence ois a vis the evidence 
of Girindra, Akinchan, Makhan, Manoranjan, and Dwarkanath. 
Here again we must repeat thatin our opinion it is unnecessary 
to refer in detail to the evidence of these witnesses. It is unne- 
cessary for us to repeat because we arè in entire agreement with 
what has been stated by the learned Judge embodying his view 
of the evidence of these witnesses. In our opinion the fact that 
the testator executed the document in question cannot be chal- 
lenged. There is no evidence to suggest to any unbiased mind 
that the testator was suffering continuously from mental disorders 
from and after r905 or even that he was in an unconscious state 
when the Will in question was alleged to have been executed. 
The fact that the Will was registered by the testator on the day 
of its execution completely negatives in our opinion the theory 
that it had been executed and registered while the testator was 
in an unconscious state. As we indicated above Mr. Roy Chow- 
dhury made some comment on the Sub-Registrar not being called ; 
it was suggested at the Bar that-there is no evidence to show 
that the Sub-Registrar had died; in fact the information at the 
disposal. of the appellant was to the effect that the Sub-Registrar 
was still alive ; but in this matter we must point out at once that 
this point was never taken in the Court below. It was not suggested 
in the Court below that the Sub-Registrar was still alive, it was 
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Cri. properties. There again it was a matter which should have been 
1938. i properly gone into’ by-the Court of first instance, Itis too late at 
Jotindra Nath Roy the appellate stage of an appeal to go into the questions of this 
Chowdhury description. But we should not have hesitate] to go into these 


Sreerati Raj questions if they became necessary for the determination of the 
Lakshmi Debi. question as to whether the Will had been duly executed ; we would 
C. C. Ghose. F. not have hesitated if it were the case that the respondent admitted 
zba that such valuations were just and free from objections. But the 
respondent strenuously objected to these matters being brought to 

` our notice as they were not to be found within the four corners 

of the record before us. In these circumstances we must refuse 

to embark on an enquiry ofthis nature. Further, in our opinion 

no conclusion adverse to the applicant can be drawn from the fact 

of the nonestablishment by the testator during his lifetime of the 

deity mentioned in his Will or from the non-liquidition of the debts 

specified in his Will. Now, there is one observation which we shall 

permit ourselves to make and it is this, that in considering whether 

a Wiil should be admitted to probate or not it is of the very first 

importance to remember at the time and always that a Will is not 

to be presumed to bea forgery primarily from a consideration of 

its contents, nor is it permissible to us to hold that the contents 

of the Will are so extraordinary that the Court may safely allow 

that circumstance to over-balance the direct or positive evidence 

as regards the execution of the Will. In other words if we may 

paraphrase what has been said by Judges of the eminence Lord 

Davey, Lord Watson, and Lord Dunedin, that it is not permissible 

for the Court to do what Courts are often invited to do on behalf 

of objectors, namely to make up our minds about the iniquitous 

character of the contents of a Will and then to look at the positive 

or direct evidence in favour of the execution of the Will from that 

standpoint. Such a course has been condemned by their Lord- 

ships of the Privy Council and in the circumstances of the present 

case and on the record before us it is sufficient to say that we are 

in entire agreement with the trial Judge in his findings and in his 

view or survey of the entire evidence adduced before him. The 
observations that we have made in our opinion sufficiently meet 

the arguments advanced before us and it is unnecessary to burden 

the record by any further observations. Taking therefore into 
consideration the entire evidence on the record we are of opinion 

that this appeal must fail and be dismissed. As regards the costs 

we think and we have come to this conclusion after a very careful 

and anxious consideration that the appellant may be excused for 


~ 
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having carried tke matter to this Court and in the circumstances 
we are of opinion that there should be no order as regards the costs 
of this appeal. 


S. K. Ghose, J. :—I agree. 


A. T. M Appeal dismissed, 


CIVIL RULE. 
Before Mr. Justice J. E. Jack and Mr. Justice D. N. Mitter, 
RAJENDRA NATH .PRAMANIK AND OTHERS 


A 
SM. TUSTU MOYEE DASSI AND OTHERS.* 


Furisdiction—Subsequent application to sue as a pauper, if barred~Civil 

Procedure Code (Act V of 1¢03), O. 33 R. 15—Previous application to sue as 

a pauper dismissed for defauli—Frocess fee paid for issue of notice, 

insufficient. 

A subsequent application to sue as a pauper on the same relief is not barred 
under O. 33 R. 15 of the Code of Civil Procedure unless the previous one was 
refused under O. 33 R. 7. The erder rejecting the previous application to sue in 
forma pauperis should reach the stage of rule 7, before it could attract the appli- 
cation of rule 1§ of the said order. 

A previous application to sue as a pauper was dismissed for default as the pro- 
cess fee paid for the issue of notices on the opposite party as required under O. 33 
R. 6 was insufficient :- 

Held, that as the order did not reach the stage of order 33 rule 7 of the Code 
of Civil Procedure a subsequent application to sue as a pauper on the same relief 
was not barred under O, 33 R. 15 of the Code. 

Khondkar Ali Afsal v. Purna Chandra Tewari (1), distinguished. 

Application under section 115 of the Code of Civil Procedure by 
the Defendants. 

Application to sue in forma pauperis. 

Messrs. Manmatha Nath Roy and Urukramdas Chakraburty for 


the Petitioners. 
Mr. Hiralal Chakraburty for the Opposite Party. 


* Civil Rule No. 1147 of 1992, against the order of Babu Bama Charan Chakra- 
varty, Subordinate Judge of Howrah, dated 4th July, 1932. 
(1) (1924) 40 C. L. J. 188. 
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Cmte The following judgments were delivered: 
19332, Jack, J. :—This rule wes issued on the opposite party to show 
Rajendra Nath CaUS€ why an order giving leave to the plaintiff to sue as a pauper 
ramanik should not be sct aside and why the plaintiffs’ suit should not be 
dismissed. 


Sm. Tustn Moyee 
Dassi: The ground on which this Rule has been pressed is that the Court 
December, 7. below ought to have held that the application of the plaintiff 
= opposite party was barred under the provisions of Order XXXIII, 

rule 15 of the Code cf Civil Procedure. 

It appears that a previous application to sue as a pauper had 
been made in 1930 and that application was dismissed fcr default 
because the process fee paid for the issue of notices on the opposite 
party in that application as required under Order XXXIII, rule 6, 
was insufficient. It is urged, therefore, that under the previsions of 
Order XXXIII, rule rs, the present application is barred. 

The wording of rule 15 of Order XXXIII is as follows ~~‘ An 
order refusing to allow the applicant to sue asa pauper shall bea 

i bar to any subsequent application of the like nature to be made by 
him in respect cf the same right to sue.” The wording of this rule 
corresponds with the wording of Order XXXIII, rule 7, which says; 
“ On the day so fixed” namely by rule 6, “or as soon’ thereafter as 
may be convenient, the Court shall examine the witnesses, (if any) 
produced by either party” and hear arguments and then “shall either 
allow or refuse the afplication to sue asa pauper.” On the other 
hand, the wording in Order XXXIII, rule 5 is that the , Court shall 
reject the application for permission to sue as a pauper in the circum- 
stances mentioned therein. Prima facie therefore it would appear 
that the subsequent application was not barred unless the previous 
application had been refused under Order XXXIII, rule 7. 

The present Rule is supported on the authority of the decision in 
Khondkar Ali Afzal y. Purna Chandra Tewari (1), in which it has 
been held that an order rejecting an application for default, operates 
as a bar, under rule 15 of Order XXXIII. 

That case, however, is distinguishable from the present case, 
inasmuch as there notices were actually issued on the opposite party 
under rule 6, and it was only when the case came up for disposal 
under rule 7, that the application was dismissed. The language 
used in that decision also shows that the previous orler was passed 
under rule y ,Order XXXIII. In the present case, since no notices 
were issued on the opposite party as 1e quired under rule 6, no order 
under rule 7 could be passed ; and the order in fact passed, was one 


(1) (1924) 40 C. L. J. 188, 
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dismissing the suit for default because the pauper applicant had 
failed to carry out the orders of the Court under rule 6. 

It is urged that there is no real distinction here, inasmuch as the 
order in that case was not passed underrule 5, as the Court has 
held that there does not appear any reason for the throwing 
out of the application under Order XXXIII, rule 5. If the case 
came up to the stage of Order XXXIII, rule 7 then the application 
would ordinarily be dismissed on the merits or on such grounds as 
would have the same effect as if it were dismissed on the merits, the 
opposite party being present. 

In the present case the suit was dismissed for default at a pre- 
vious stage and before the opposite party was called upon to reply 
to the grounds urged by the pauper. It should be mentioned that 
in deciding the case of Khondkar Ali Afsal x. Purna Chandra 
Tewari (1), the learned Judges relied on the authority of Ranchod 
Morar v. Besanji Edulji (2). But we find that the Madras High 
Court in deciding the case of Polepeddi Krishna Moorthy v. Polepeddi 
Ramayya (3), held that where an application to sue in forma pauperis 
is summarily rejected under Order XXXIII, rule 5(a) of the Code 
of Civil Procedure, without making any enquiry under rule 6 anda 
consequent order under rule 7, a second application for the same 
purpose is not barred under rule 15 of the same order. That was 
also the opinion of the learned Judges who decided the case of 
Kedar Nath Roy vy. Tula Bibi (4) a decision which was not referred 
to by the learned Judges who decided the case of Khondkar Ali 
Afsal y. Purna Chandra Tewari (1). In the case of Ma Sein v. Afa 
‘Kya Hmyin (5), the learned Judges also held that where the first 
application for leave to sue in forma pauperis was dismissed as the 
application was not framed and presented. in accordance with the 
tules and the second application was dismissed for default, neither 
party appearing, the third application was not barred under 
Order XXXIII, rule 15 as in the two applications the stage of 
‘refusal’ as contemplated under Order XXXIII, rule 15 was not 
arrived at. 

In the present case itis only necessary for us to say }that we 
think that the order not having been passed under rule 7 of 
Order XXXII, the rule r5 had no application and therefore the 
present application is not barred under that rule. 

(1) (1924) 40 C. L. J. 188. 

(2) (1894) I. L. R. 20 Bom. 86. 

(3) (1926) I. L. R. 50 Mad. 63. 

(4) (1906) 10 C. W. N, (Notes Portion) 104. 
(5) (1926) I. L. R. 4 Ran,245. 
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The portion of the order of the Court below as to costs must 
however be modified. The costs will be costsin the suit under 
Order XXXIII, rule 6. With this modification this Rule is dis- 
charged. We make no order as to costs in this Rule. 


Mitter J.:—I agree with my learned brother that this Rule 
should be-discharged. I rest my decision on the ground that the 
order in the case rejecting the previous application to sue informa 
pauperis has not reached the stage of Order XXXIII, Rule 7 of the 
Code of Civil Procedure and, therefore, such an order cannot be 
regarded as an order refusing to allow the applicant to sue asa 
pauper within the meaning of Order XXXIII, rule 15 of the Code, 
so as to entitle the petitioner in the present Rule to contend that 
the previous order operates as a bar to any subsequent application 
of the like nature. In support of this Rule, Mr. Manmatho Nath 
Roy has relied on a decision of this Court which my learned brother 
has already referred to viz., in the case of Khondkar Ali Afsal y.: 
Purna Chandra Tewari and others (1). At the first blush that case 
seems to support his contention. On aclose examination of that 
case however it will appear that the learned Judges rested their deci- 
sion on the ground that there the order was made under 
Order XXXIII, rule 7 of the Civil Procedure Code. The order 
was made after notices had been served on the learned Government 
pleader and onthe opposite party under Order XXXIII, rule 6. 
The opposite party was present on the date fixed for enquiry into 
pauperism and it appears from the record of the case which we sent 
for that the applicant who prayed to be allowed to sue as. a pauper 
was absent and his application was dismissed. No costs were allowed 
to the opposite party. There can be no doubt, therefore, that the 
learned Judges while referring to the provisions of Order XXXIII, 
rule 7 of the Code at page 189 of the Report, were of opinion that 


‘the previous application operated as a bar, because the previous 


order was one refusing to allow the applicant to sue asa pauper, 
-although his application was dismissed as no evidence was adduced 
on behalf of the alleged pauper on the date fixed for hearing. It is 
true that in some portions of the judgment the language has been 
used which would seem to suggest that a second application would 
be barred if the previous application was either rejected or refused, 
In support of that contention, the learned Judges were relying on 
the decision in the case of Ranched Morar v. Besanji Edulji (2). 
An examination of this case will show that there also the order which 
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was said to be a bar toa subsequent application to be allowed to 
sue asa pauper was one which was made under Order XXXIII, 
rule 7 of the Code which corresponded to section 409 of the Code 
of Civil Procedure of 1882. That that is so, appears also froma 
remark made by the learned Judges of the Madras High Court in 
the case of Polepeddi Krishnamoorthy v. Polepeddi Ramayya and 
others (x), where Phillips, J. pointed out that in the case in I. L. R. 
-20 Bom., 86 there had been an enquiry under rule 6, although the 
Court purported to pass an order under rule 5. From the facts of 
the present case which have already been stated by my learned 
brother it will appear clear that although the Court in the first 
instance made an-order fixing the r2th of July asthe date of the 
hearing of the pauper application under rule 7, it afterwards modi- 
fied that order and, as a matter of fact, the stage of rule 7 could not 
be reached, because no process fees were paid by the applicant to 
be declared a pauper who is the opposite party befure us. Another 
case to which reference has been made is that of Atul Chandra Sen 
v. Peary Mohan (2) where the learned Judges held that there is no 
distinction between orders of rejection passed under rule 5 and 
orders of refusal under rule 7. No authorities were cited by the 
learned Judges in support of this contention and we do not find that 
the subsequent authorities on this question would justify this broad 
proposition laid down by them in that case. In these reasons I 
agree that the Rule should be discharged. 


ATMo: l __ Rule discharged. 


(1) (1926) I. L: R. so Mad. 63. (a) (1915) 20 C. W. N. 669. 
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`- APPELLATE CIVIL. 


Before Mr. Justice S. N. Guha and Mr, Justice M. C. Ghose. ~ 


Citaj i HARIDAS SADHUKHAN 


1932. 
aam asai v, 
Afay, 23, 24. ` $ 

— SHEBAIT OF SRI SRI ISWAR RATNESWAR AND KEDAR 


NATH SHIB THAKUR AND OTHERS.* 


Appeal, maintainability of—Appeal against order under O. 23 R. 3 of the Code 
of Civil Procedure (Act V of 1908)—Decree made before appeal presented. 

An appeal from an order under order 23 rule 3 of the Code of Civil Procedure 
is not incompetent, if a decree is made before the appeal is presented. It is not 
necessary for the party aggrieved by an order under order 23 rule 3 of the Code 
to appeal both from the order and the decree in order to maintain his appeal 
against the order under order 23 rule 3. 

Talebali v. Abdul Asia (1) followed. : 

The Bengal Coal Company Ltd. v. Apcar “Collieries Ltd. (2) dissented from. 


Appeal by Defendant No. 3. 


Suit for declaration, 


The material facts appear from the judgment. . 


Dr. Sarat Chandra Basak, Messrs. Nani Bhusan Mukerji and 
-Khagendra Nath Mitra forthe Appellant. - 


Messrs. Brojolal Chakrabarty, Rupendra Coomar Mitter and 
Khitindra Kumar Mitra for the Plaintiff Respondent, 


The following judgments were delivered : 


May, 24. Guha, J :—This appeal has arisen out of an application under 
ar O. 23, r. 3 of the Code of Civil Procedure, made by the plaintiff 
in a suit for recording a compromise. The suit was instituted 

by the plaintifin the Court ofthe Additional Subordinate Judge, 

Howrah, for a declaration that the properties mentioned in the 

plaint were dedutfer properties of the Idols Sri Sri Iswar Ratneswar, 

; Kedar Nath Shiva, and Sri Sri Iswar Sridhar Jiew and for a further 
declaration that the plaintiff was a Shebait of the Idols. In view 


* Appeal from Original Order No. 64 of 1931, against the order of Babu 
Madhusudan Roy, Additional Subordinate Judge of Howrah, dated the aoth 
September, 1930. 


(1) f1g29) 1. L. R. §7 Calc. 1013; 50 C. L. J. 566. 
(2) (1924) 29 C. W. N. 928. 


Vou LVII] ae HIGH COURT. 


of. the allegations. made in the plaint that the defendants, three 
in number, had acted in contravention of the terms of the Shebait- 
nama, dated the zoth June, 1874, the plaintiff prayed that the 
-defendants might be declared unfit to continue as Shebaits. A 
permanent injunction was prayed for preventing the defendants 
from offering any resistance in case the plaintiff acted as a Shebait 
of the said Idols, and made repairs to the temples belonging to 
the Idols. A prayer was made by the plaintiff as shebait for 
obtaining possession of the Dedutter properties, and there was a 
further prayer for accounts, to be rendered by the defendants 
in the suit. As it appears from the order sheet, the case was 
-pending from 1924; on 18th August r930 when it was about 
-to come to a hearing, a representation was made to the Court 
by the plaintiff and defendants 1 & 2, that the parties wanted 
to come to an amicable settlement, and an application was filed 
in Court, praying for a day’s time to put in a Solenama ; on that 
‘date pleaders were heard, and time was allowed as prayed for. 
On the next date, the plaintiff-and the defendants Nos. 1 and 2 
filed a joint application, stating that the Solenama had not yet 
-been signed by the defendant No. 3, and prayer was made.for 
a day’s further time, to file the petition of compromise. The 
Court granted time as prayed for. On the 2oth August, 1930, 
the pleaders of the parties, presumably the pleaders appearing 
for the plaintiff and the defendants Nos. 1 and 2, stated to the 
‘Court that defendant No. 3 was unwilling to join in the Solenama, 
‘The case was, on that date, directed to be put up on the 23rd 
August, 1930, for enabling the plaintiff and the defendants Nos. 
‘zand2 to file the Solenama, and for proceeding exparte against 
-defendant No. 3 who was absent on that date viz, the zoth 
-August, 1930. The next order recorded in the order sheet shows 
-that on the 23rd August, 1930, the plaintiff and the defendant 


No. x filed a joint application praying for time to file Solenama, 


and this prayer- was granted, as the last chance; and the case 
was adjourned ‘to the 25th August, 1930, for filing the Solenama, 
and for ex parte trial against defendant No. 3. At this stage of 
the proceedings on the 25th August, 1930 the plaintiff filed the 
‘application under Order XXIII, rule 3 of the Code of Civil 
-Procédure, for recording a compromise which, according to the 
‘plaintiff, had been entered into between all the parties to the 
suit, The defendants opposed the application so made by the 
. plaintiff. The objections raised by the Defendants have been 
-negatived by the lower Court. ‘There is no appeal to this Court 
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by the defendants Nos. x and 2. It is only defendant No. 3 
who has preferred an appeal to this Court. It has been urged 
before us, on his behalf, as it was urged before the Subordinate 
Judge in the Court below, that the suit had not been adjusted 
by any Solenama, and that no terms were settled so far as he 
was concerned in the matter of settlement. It was contended 
on behalf of defendant No. 3, that so far as he was concerned, 
there was no sort of agreement arrived at, so far as the subject 
matter of the suit was concerned. Reference has already been 
made to the orders recorded in the order sheet; and from the 
orders recorded to which specific mention has been made, it 
appears that although there might have been an agreement arrived 
at between the plaintiff and defendants Nos. 1 and 2, defendant 
No. 3 had not at any time signified his consent to the Solenama 
-which was proposed to Le filed in Court, settling the dispute as 
between the parties to the suit. On the zoth August, 1930, the 
order that was recorded in the order sheet in the case, definitely 
stated the fact that defendant No. 3 was unwilling to join in the 
Solenama, which was proposed to be filed. The order that follows, 
viz the one dated the 23rd August, 1930 shows that there was 
to be an exparte trial of the suit, against. defendant No. 3. This 
ig the nature. of the evidence that is afforded by the proceedings 
in Court, and which supports the case of defendant No. 3, that 
he had never agreed to a compromise. In addition to the evi- 
dence afforded by the orders recorded in the- order sheet, mate- 
rials were placed before the Court to prove that the defendant 
No. 3 bad never consented to the terms of the Solenama, It 
is true that in his deposition before the Court, defendant No. 3. 
made statements which indicate that so far as the conduct of 


the suit was concerned, he was willing, at one time, to leave it 


-entirely to his uncles viz, defendants Nos. 1 and 2, but that could 
not mean that he had been a party to the terms. of the Solenama 
which might have been agreed to as between the plaintif and 
these defendants Nos. 1 and 2. Defendant No. 3 has examined 
in support of his case, Babu Narendra Nath Roy, the pleader 
who represented him in the suit upto a very late stage, and that 
gentleman has definitely stated tefore the Court in his deposition, 
that he had never had any consultation with defendant No. 3 
about the Solenama except on one day. The pleader has deposed 
to the fact that the talk of compromise was going on for a very 


‘long time, but that defendant No. 3 was not consulted about it, 


and that no body was asked by him (the pleader), to inform the 
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defendant No. 3 about the talk of compromise that was going 
on. The pleader witness further stated in his deposition, that 
the Solenama was made for all the defendants including 
the defendant No. 3, but that he had no talk with defendant 
No. 3, as to the terms of the Solenama, till the day on which 
he went to his house: indicating that so far as the terms 
of the Solenama were concerned, negotiations were going 
on as between tke plaintiff and defendants Nos. 1 and .2, 
‘leaving out defendant No. 3 altogether out . of consideration, 
on the supposition, perhaps, that this defendant No. 3 could 
‘be made to agree to the terms as finally settled. Upon the 
evidence to which reference has been made, it is altogether 
impossible to hold that defendant No. 3 was a party to the 
Solenama, or to the terms of settlement come to, as between the 
plaintiff and defendants Nos.1 and 2. The Solenama which was 
proposed to be filed in the suit has Leen placed before us, and has 
been printed in the paper book of the appeul to, this Court. It does 
not bear the signature of defendant No. 3, and the object with which 
‘Babu Narendra Nath Roy, the pleader, and the parties interested in 
the filing of the Solenama approached defendant No. 3 at his house, 
-was forthe purpose of obtaining the signature of defendant No. 3. 
- That signature could not be obtained; and we have it upon the 
definite evidence on the record, especially upon the evidence of the 
pleader witness, whom we have no reason to disbelieve, on any of 
the particulars deposed to by him, before the Court, that the con- 
‘sent of the defendant No. 3 was not obtained at any time before the 
Solénama was filed in Court. This would conclude the case, But 
in view of the arguments advanced by the learned advocate for the 
respondent reference is necessary to the evidence that was placed 
before the Court in support of the plaintiffs case, sofar’as the 
application under Order XXIII, rule 3 of the Code was concerned. 
The plaintiff did not examine himself in support of the application 
for recording the compromise, although it appears that he examined 
himself at an earlier “stage of the suit, on commission for the pur- 
pose of supporting his case as stated in the plaint. In view of the 
application made by him for recording a compromise said to have 
been entered into, as between himself and the defendants, it was, 
in our judgment, incumbent upon the plaintiff to give his own oath. 
.That he has not.done. He has examined a servant of his, and has 
examined another person whose occupation was landholding. These 
witnesses deposed that they were ina position to say that all the 
defendants had agreed to the terms of compromise, We are unable 
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Qvi, to hold that the evidence as given by these two witnesses, in support 
1932. of the pliintiff’s case, could be believed in preference to the definite 


Haridas Sadhukhan evidence placed before the Court by defendant No. 3 himself, and 
I ey which has been supported by the pleader wilness, and evidence 
Iswar Ratneswar Which finds ample corroboration from the orders recorded in the 
oe ar Naik order sheet in the suit. 

—_— In the above view of the case, regard being had to the materials 
Cee ` placed on the record, we have no hesitation in coming to the con- 
clusion, that .so far as the defendant No. 3 was concerned, he was 
not a party to the compromise which was entered into as between 
the plaintiff and the defendants Nos. 1 and 2, and which was sought 
to be enforced by an application made to the Court under the pro- 
visions contained in Order XXIII, rule 3 of the Code of. Civil 

Procedure. 

It is necessary to mention that a preliminary objection was raised 
on behalf of the plaintiff respondent, as to the maintainability of the 
appeal to this Court, on the ground that no appeal had been pre- 
ferred against the decree that was passed in the case, and which had 
-been signed before the appeal to this Court was filed, on the 13th 
January, 1931. It would appear that the order of the learned Sub- 
ordinate Judge recording the compromise under Order XXIII 
tule 3 of the Code and directing the drawing up of the decree, the 
order against which this appeal is directed, was passed on the 2oth 
September, 1930. The decree ,was actually signed on the 4th 
‘November, 1930. The appeal to this Court was filed on the r3th 
January, 1931. There is no doubt that on the date on which this 
appeal was filed, there was the decree passed by the Court below, 
in existence ; and the preliminary objection relates to this, that no 
appeal having been preferred against the decree, the appeal against 

x the -order dated the zoth September, 1930, made under 
‘Order XXIII, rule 3 was not maintainable. The objection so 
raised is based upon a decision of this Court in the case Zhe Bengal 
-Coal Company Ltd. v. Apiar Collieries Ltd. (1). It appears to us 
‘that-the decision in that case must now be taken to be superseded 
-by the decision of a Full Bench of this Court in the case of Zalebali 
‘v, Abdul Asis (2). The case in 29 C. W. N. 928, was referred 
to‘in the-course of the argument before the Full Bench ; and having 
‘regard to the principle upon which the decision of the Full Bench 
{s based, it isimpossible for us to hold that the rule laid down in 
the case in 29 C. W. N. 928 is still good law. It may also be 

(1) (1934) 29 C. W. N. 928. l ue = 
(a) (1929) I; L. R. 57 Cale. 1013 ; 50 C. L. J. 566, 


Pi) 
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mentioned that the decision in the case reported in 29 C. W. N. 
928 does not take into acċount the effect of section 96 clause (3) 
of the Code of Civil Procedure, and of the statutory right of appeal 
given by Order XLIII, rule-1(m), so faras Order XXIII, rule 3 is 
‘concerned. Ia our opinion, ‘after the decision of the Full Bench 
to which reference has been made, an appeal from an order under 
Order XXIII, rule 3 is not incompetent, if a decree is made before 
the appeal is presented. It is not necessary for the party aggrieved 
by an order under Order XXIII, rule 3 of the Code, to appeal both 
from the order ‘and the decree, in order to maintain his appeal 
against the order under Order XXIII, rule 3- We over-fuled preli- 


minary objection, and heard the appeal from order, as preferred to 
“this Court, on the merits., ~ 


` In the result, the appeal is allowed : the order of the Court below 
so far as it relates to defendant No. 3 in the suit, is set aside. It 


will be open to the plaintiff respondent now to proceed with the suit’ 


as against defendant No. 3, in accordance with law. 
We make no order as to costs in this appeal. 
M. C. Ghose, J. :—I agree. 


ATOM l ` Appeal allowed : Case remanded. 


Before Mr. Justice M. N. Mukerji.. 
KAMINI KUMAR KAR AND ANOTHER 


U. 


GURU DOYAL DAS AND OTHERS.* 


Right of way—Presumption of lost grant—User for 20 years or more. 


The presumption of lost grant may be made from user for a long time. It 
is not the user for a period of 20 years Or more but user from time immemorial, 
although the period for which such user need be proved in order to raise a pre- 

 sumption`of a lost grant cannot be fixed for all cases and must depend on the 
facts and circumstances of each individual case. 


Appeal from Appellate Decree No. 2836 of 1937, against the- dectee of 
N. L. Hindley, Esq., District Judge of Tippera, dated the 24th August, 1927, 


affirming that of Babu Jatindra Kumar Bese, Munsiff, sth Court, of Comilla, 
dated the 1st October, 1926. 
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Augrahit Napit v. Nabnatannessa Bili (1) distinguished. 

Appeal by defendants Nos. 1 and 5. 

Suit for declaration of a right of way. 

The material facts appear from the judgment. 

Messrs. Nripendra Chandra Das and Jajneswar Majumdar for 
the Appellants. 

Messrs. Gunada Charan Sen and Upendra Kumar Roy for the 
Respondents. . 

The following judgment was delivered : 

Mukerji, J.::—This appeal has arisen out of a suit which was 
instituted by the plaintiffs for declaration of a right of way as 
acquired by prescription under Section 26 of the Limitation Act, 
also as acquired by long user evidencing a lost grant and further 
as an easement of necessity. The plaintiffs’ case was that the 
defendants has obstructed the way by making excavation thereon 
and also by putting up a fence on it. There were various objec- 
tions taken on behalf of the defence, e.g. denying the existence of 
right of way and also alleging that the defendents had not caused 
any obstruction. The defendants further pleaded that the plaintiffs’ 
passage for going out of their house and getting into it, for all 


purposes, lay over another strip of land and that the plaintiffs’ 


case as to user was nottrue. The learned Munsiff held that the 
plaintiffs’ case as to acquisition of a right of way in accordance 
with Section 26 of the Limitation Act had not been established. 
But he held that the plaintiffs were entitled to a declaration of the 
right of way as an easement of necessity, and further more that 
from their long user from the time of their forefathers of the strip 
of land as a pathway there was a presumption of a lost grant in 
their favour. Upon these findings the learned Munsiff passed a 
decree in plaintiffs’ favour. The defendants 1 and 5 thereupon 
filed an appeal. The appeal was beard by the District Judge. 
The learded District, Judge dismissed the appeal and affirmed the 
decision of the trial Court. Against the decree passed as aforesaid 
by the learned District Judge the present appeal has been preferred 
to this Court by defendants, 1 and 5. 

In support of this appeal four grounds have been urged. Two 
of these grounds have little substance in them and they may be 
disposed of very soon. One is to the effect that the learned 
District Judge has taken a wrong view of two documents which were 
filed on behalf of the plaintiffs in this case, namely, Exhibits 2 
and 3. So far as this matter is concerned it appears that on a 


a) (1918) 29 C. L. J. st. 
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construction of these documents the learned Judge came to the 
‘conclusion that on the eastern boundary of the land covered by 
these documents lay a pathway and that part of the pathway 
claimed in the present suit was the pathway so referred to in those 
documents. It is urged that the learned Judgé should have held 
that the pathway in respect of which the present suit is instituted 
had nothing to do with the pathway referred to in the said docu- 
ments. This question in my opinion is not really a question of 
construction of document, but more or less a question as to the 
appreciation of evidence. But, in any case, my attention has been 
‘drawn to the evidence of two witnesses namely plaintiffs’ witness 
No. 1 and plaintiffs’ witness No. 6 who have made statements which 
support the conclusion which the learned Judge has drawn with 
regard to this matter. This ground, therefore, has no substance. - 
In the next place it has been urged that the learned Judge has 
not referred to another document namely Ex. B which is the depo- 
sition of a witness named Jogendra Nath Dey who was examined as 
plaintiffs’ witness No. 4. This deposition is said to contain a state- 
ment which goes to support the case which the defendants set up 
and was contradictory to the evidence which that witness gave in the 
present suit. It will appear however that the statement contained 
in this deposition was never put to the witness in his cross-examina- 
tion and he was never given any opportunity to explain the 
apparent conflict that exists between the said: deposition and the 
evidence that the witness gave in the present suit. In any case, 


the omission to refer to this particular piece of evidence, in.my - 


opinion, is not sufficient to vitiate the decision of the learned Judge, 
and the second ground therefore also must fail. 

Of the other two grounds the one which is the more important 
is to the effect that the findings of the learned District Judge on 
thé question of user are not sufficient to support the decree that 
he has passed. I have already stated that the ground upon which 
the Munsiff passed a decree in the plaintiffs’ favour was that though 
the plaintiffs had failed to make out a case entitling them toa 
decree, under Section 26 of the Limitation Act they had succeeded 
in proving user of the pathway in question from the time of their 
forefathers and that from such long user coupled with the other 
circumstances of the case the presumption of a lost grant in their 
favour arose, and further that the plaintiffs were entitled to a 
declaration of right to this pathway on the ground of necessity. 
The learned District Judge in setting out what had been found by 
the trial Court observed thus:—“ They (tbat is to say the plaintiffs) 
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claim an easement right by grant, absolute necessity and prescrip- 
tion under Section 26 of the Limitation Act. The learned lower 
Cort has found that right to sutsist by a presumption of lost grant 
based on user for more that 20 years and as of necessity.” In set- 
ting out the grounds upon which the learned Munsiff had proceeded 
the learned District Judge appears to have been under a miscon- 
ception. He appears to have been of the view that even ifa claim 
based upon Section 26 of the Limitation Act fails, the plaintiffs 
were entitled to a decree on the presumption of lost grant arising 
out of user for more than 20 years, This evidently is not the law. 
The presumption of lost grant may undoutedly be made from user 
for a long time, but it is not the law that immediately the plaintiff 
succeeds in proving that he has used the land for a period of 
20 years or more the presumption arose in his favour that such 
user had a foundation upon a lost grant. The whole of the judg- 
ment of the learned Judge appears to have proceeded upon this 
view that the learned Judge set out towards the beginning of his 
judgment. In support of the view that the presumption can be 
made of lost grant merely upon establishment of user fora period 
of 20 years or more, reference has been made on behalf of the 
respondents to the case of Augrahit Napit v. Nabnatannessa Bibi 
(1). In that case Mr. Justice Fletcher ( Walmsley, J, agreeing), 
made certain observations which apparently lend some support to 
the contention that has been urged on behalf of the respondents, 
He observed that the patta upon which the plaintiffs in that case 
appear to have relied came into existence after severance and the 
fact that for more than 20 years the tenant in possession of the 
dominant tenement was using the path was sufficient to justify the 
Court in inferring that the user had its origin in a grant, and in 
making such observation he purported to follow the decision of 
this Court in the case of Madan v. Sashi (2). On examining the 
decision in the case of Augrahit Napit v. Nabuatanuessa’ Bibi (1) 
however I find that although facts of the case are not very fully 
set out in the report the issues that were framed amply indicate 
that the case was one in which the plaintiffs laid their claim on 
the basis of Section 26 of the Limitation Act. In any event the 
case of Afadan v. Sashi (2) was clearly a case in which the obser- 
vations upon which Fletcher J. relied in his judgment were made 
in connection with such a claim. Mr. Justice Nalini Ranjan 
Chatterjea in his judgment in that case first of all dealt with the 


(1) (1918) 29 C. L. J. 53. 
(2) (1915) 19 C, W.N, 1211, 
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claim of the plaintiffs therein in so far as it was based upon 
Section 26 of the Limitation Act and it was in connection with 
that claim that he said that.the user having continued for a period 
„of 25 years the plaintiffs had shown that they had been in posses- 
sion of the dominant tenement for 20 years and their tenants had 
been in „possession for some time more, and under those circums- 
tances he held that the plaintiffs’ claim had been established. He 
next dealt with the plaintiffs’ claim as based upon a lost grant, and 
in two or three passages of his judgment while considering the 
question of lost grant he 1eferred to the fact that for well nigh 
Go years the plaintiffs and their predecessors had been using the 
pathway and from that fact the lower appellate Court in that case 
had found that it had been clearly established that the way had 
been in existence from time immemorial. What therefore has 
to be found as raising the presumption of lost grant is not really 
the user fora period of 20 years or more as the learned Judge 
had put it in the opening words of his judgment but user from 
time immemorial, although the period for which such user need 
be proved in order to raise a presumption of a lost grant cannot 
be fixed for all cases and must depend on the facts and circums- 
tances of each individual case. The learned District Judge in the 
present case had nowhere in his judgment referred to the period 
during which in his opinion, the plaintiffs had been using the 
pathway in question, and reading his whole judgment it would 
seem as if he came to the conclusion that the plaintiffs’ claim 
based on the presumption of lost. grant was established because 
user fora period of more than 20 years had been proved. I 
am of opinion, therefore, that so far as this matter is concerned 
the case has not been properly dealt with. K 

Then again, in dealing with the question of easement as of 
necessity all that the learned District Judge says is this :—‘ In 
this case the necessity is absolute in the sense that any other 
hypothetical path is not usable for the same purpose. The mere 
existence of the southern goaf does not preclude the plaintiff 
from getting his relief.” This finding clearly is not sufficient to 
make out a case of easement of necessity. g 

` On the third ground therefore on which the judgment of the 
learned District Judge has been assailed his decision cannot be 
supported and the case will have to be sent back for rehearing of 
the appeal. 

There is one other ground that has been urged in connection 
with the appeal which need be also referred to here. Standing by 
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itself probably it would not have been sufficient to justify an inter- 
ference with the judgment of the learne] District Judge, but as the 
appeal will now have to be rebeard it-is desirable that the objec- 
tion that has been taken under this head should be stated here. 
This ground refers to a piece of documentary eviden ce namely- 
Ex. C. It is the deposition given by one of the plaintiffs namely 
plaintiff No. 4 in a previous criminal case between the parties in 
connection with the same pathway. It certainly does contain some 
statements which are in the nature of an admission and as the 
admission appears to have been made under circumstances in 
which it would be evidence against the other plaintiffs as well, 
it has got to be considered and it will have to be seen whether it 
‘has been sufficiently explained or not. + The learned District Judge 
no doubt refers to the petition of complaint in that criminal case, 
but it does not appear that his attention was drawn to the statement 
contained in Ex. C. 


In this view of the matter I am of opinion that the proper order 
to pass in this case is to set aside the decree appealed from and 
to direct that the case be sent back to the learned District Judge 


so that the appeal to his Court may now be reheard and dealt with 
afresh. 


Costs will abide the result. 


A. T. M. Case remanded, 


Vou. LVILJ) ° HIGH COURT. ` 
_ Before Mr. Justice M. N. Mukerji, ~ 


BASANTA KUMAR.SARKAR AND ANOTHER 
i v. F 
. PANCHCOWRI MANDAL AND OTHERS,* 


~ Burden of proof—Suit for ejeciment—Bengal'Tenancy Act (VHI of 1885), 
"Sec. 49. f 

_ In a case for ejectment of the defendant after service of notice to quit under 

Section 49 of ‘the Bengal Tenancy Act, where the plaintiff’s title is admitted or 

established, the onus is on the defendant, who claims to remain on the land to 

Prove the existence of a right of occupancy or a permanent right. 


Seturatnam Ayer v. Venkatachela Goundan (1) and Nasnapillai, Marakevar 
v. Ramanathan Chettiar (2) referred to 


Appeals by the Plaintiffs. 


Suits; for ejectment. 
- The material facts appear from the judgment. 
` Mess:s. Bimala Charan Deb and Tarakeswar Nath Mitra for 
the Appellants. f 

Messrs. Apurba Charan Mukherjee and Provas Chandra Basu 
for the Respondents. 

The following judgment was delivered : 

These three appeals have arisen out of as many suits as were 
instituted by the plaintiffs for ejectment of the defendants after 
service of nctice to quit uncer Section 49 of the Bengal Tenancy 
Act on the footing that the defendants were underryots. The 
trial Court dismissed the suit in so far as it related to khas posses- 
sion. The plaintiffs thereupon preferred appeals which were heard 
by the Additional District Judge who dismissed the said appeals 
and affirmed the decisions of the trial Court. 

The plaintiffs have then preferred these second appeals. The 
relevant finding of the trial Courton the question of khas posses 
sion was that the defendants have ryofi right to the lands of the 
respective holdings and that therefore they could not be treated 
as under-ryots and proceeded against in ejectment after service of 
notice under Section 49 of the Bengal Tenancy Act. The Addi- 
tional District Judge has recorded a finding in his judgment which 

* Appeals from Appellate Decrees Nos. 1891 to 1893, against the decrees of 
K, C. Chunder Esq., Additional District Judge of 24-Perganas, dated the 20th 


March,- 1990, affirming those cf Babu Khitipati Nath Mitra, Munsif, and Cenk 
‘Alipur, dated the 29th May, 1929. 


«(t) (1919) I. L. R. 43 Mad. 567. 
(2) (1923) I. L. R. 47 Mad. 337, 
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goes to indicate that he was inclined to take the same view; for 
he observes thus: “Circumstances certainly would go to favour 
the defendants’ version that the lands in suit are held by them in 
Tyoti right and that the plaintiffs are tenure-holders.” The difi- 
culty, however, of holding that the cecision of the learned Additional 


‘District Judge is based upon this finding of his and that he had dealt 


with the whole question that arose before him as if it was a ques- 
tion in regard to which the onus of proof was entirely upon the 
plaintiffs. He has expressly said so in several places in his judg- 
ment. He has observed in the first place that itis on the plaintiffs 
to show that the tenancy is ejectable and to make out the ‘validity 
of the notice, and it is for them to establish the under-ryoti 
character of the tenancy of the defendants. In another place in 
his judgment also be has remarked that, in any case, as the plaintiffs 
have failed to show that the tenancy is ejectable and that there is 
a valid notice to quit they are entitled to ejectment of the defen- 
dants. It may Le stated here that as regards service of the notices 
the finding of the learned Additional District Judge is in favour 
of the plaintiffs. It is now well-settled that in a case where the 
plaintiffs title is established or admitted the onus is on the defen- 
dants who claim to remain on the land to prove the existence of 
a tight of occupancy or 4 permanent tight. This proposition has 
been affirmed by the Judicial Committee of the Privy Council in 
the cases of Sefuratnam Ayer v. Venkatachela Goundan (1) and 
Nainapillai Marakayar v. Ramanathan Chettiar (2). The onus, 


‘therefore, must have been upon the defendants to prove that they 


have a right to remain on the plaintiffs’ land. IfI could hold that 
notwithstanding this erroneous view on the question of onus the 
decision of the learned Judge could be taken to have rested 
entirely upon his finding as regards the status of the defendants, I 
would havé been prepared to affirm the decision, But I regret I 


“am unable to do so. 


In these circumstances, I think, the proper course for me to 
adopt, would be to allow these appeals and to set aside the deci- 
sion complained of and to send the cases back to the Court of the 
learned Additional District Judge in order that the appeals before 
him may be reheard, bearing in mind the view on the question of 
onus that has been expressed above. Costs of these appeals will 
abide the result of such héaring before the learned Judge. 

AT. M. f Cases remanded, 


(1) (1919) I. L. R. 43 Mad. 567. « (2) (1923) I. L R. 47 Mad. 337. 





Vou. LVL] ` HİGH Court, 
_ CIVIL RULE. 


- Before Mr. Justice C. C, Ghose and Mr. Justice S. K. Ghose. 
NAWAB KHAJA HABIBULLA AND OTHERS. 


U. 
HAJI A. K. ABU AHMED GAZNAVI AND OTHERS. 


Limitation—Limitation Act (IX of 1908), Sec. 5 Explanation— Misled by 
practice of High Court in ascertaining the piesciibed period of limitation,’ 

In accordance with a long standing practice in the office of the Government 
pleaders of the High Court the clerk of the said office enquired from the Assistant 
in the office of the stamp Reporter about the last day for filing the appeal; who, 
thereupon, made certain calculations and told the clerk that the 6th February, 
1931 was the last date for filing the appeal. The clerk believing in good faith 
the calculation to be correct filed the appeal on the goth January, 1931, which 
was found to be out of time by 2 days : 


Held, that this was not a case for the exercise of discretion under Section § 
of the Limitation Act; thé mistake was not of the legal adviser or his clerk. 

Application under Section 5 of the Limitation Act by the Appel- 
lant for extending the time for filing the Appeal. 

The material facts appear from the judgment. 

Dr. Sarat Chandra Basak and Mr. Nasim Ali for the 
Petitioners. 

Messrs A. K. Roy, Amarendra Nath Bose and Prakash Chandra 
Pakrashi for the Opposite Party. 

The following judgment was delivered ; 

This is a Rule calling upon the opposity party to show cause 
why the time for filing the appeal in this case should not be 
extended and the appeal registered though filed out of time and 
why such other and further order should not be made as to this 
Court may appear fit and proper. 

The present applicants filed an appeal in this Court against the 
judgment and decree of the Subordinate Judge of Mymensingh, 
First Court, on the goth January 1931. The memorandum of 
appeal was not accepted in the office because the appeal had been 
filed out of time by two days. The explanation given is as follows. 

“It is said that about the end of November 1930 in accordance with 
a long standing practice in the office of the Government pleaders 
inthis Court the clerk of the said office enquired from some 
body in the office of the Stamp Reporter about the last day 


t Civil Rule No. 104-F of 1931 ig Re Appeal from Original Decree against 
the decree of Mr. R, K. Gupta, Officiating Subordinate Judge of Mymensingh, 
dated the 26th August, 1930. 
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for filing the said appeal. It is further said that one Hari 
Sadhan De, an assistant in the office of the Stamp Reporter 
made certain calculations on a slip of paper in pencil and 
told the Goverment pleader’s clerk that the 6th February 1931 
was the last date for filing the appeal. It is also said that 
the clerk believing in good faith that the calculation made by the 
said Hari Sadhan De was correct filed the appeal on the goth 
January 1931. The slip of paper on which the calculation was 
made has been produced and marked Ex. A to the application 
on which the present Rule was issued. On these facts we are 
invited to exercise our powers under Section 5 of the Limitation 
Act and allow extension of time to file the appeal in question. Now 
it may be stated at once that neither the Stamp Reporter nor any 
body attached to his «fice is under any obligation to inform liti- 
gants or their advisers as to the last dates for filing appeals in this 
Court. The litigant or his legal advisers (in this case the Senior 
Government pleader or the Assistant Government pleader) is 
responsible for making calculations of the nature referred to above 
and no one can be allowed to fasten responsibility on any of the 
clerks attache] to the office of the Stamp Reporter, in cases of 
this description. The mistake such as it was was not of the legal 
adviser or his clerk but of some body else who is in no better’ posi- 


tion than the man in the street. We have very carefully consi- 


dered the submissions made by the senior Government pleader 
but it strikes us that this is not a case for the exercise of our 
discretion under Section 5 of the Limitation Act. As far as one 
can make ,out from the papers before us, it appears that the matter 
of filing the present appeal was left to the very last moment, and 
that apparently. the papers were in the hands of the senior Govern- 
ment pleader or the Assistant Government pleader as far back | 
as November 1930. It is apparent therefore that sufficient time 
had been given to the legal advisers of the litigant concerned to 
do everything necessary for filing the appeal in time but no body 
seems to have taken any interest in the matter and a policy of 
drift was apparently allowed to be followed. In our opinion, it 
would be an extremely dangerous precedent if we were to allow 
any extension of time for filing the present appeal. It would not 
be a sound exercise of discretion on our part and we feel that we 
have no other alternative but to direct that this Rule should: be 
discharged and that the appeal be not registered. The Rule is 
discharged with costs three gold mohurs. 


A. T. Me Rule discharged. 


Vor. LVII.} HIGH COURT. 


APPELLATE CRIMINAL. 


Before Sir George Claus Rankin, Knight, Chief Justice and 
Mr, Justice Pearson. 


THE GOVERNMENT OF BENGAL 
U. 


ALIMADDIN AND OTHERS. * ' 
Possession, delivery of—Huts on the land—Writ not mentioning removal of 

huts—Huts, if can be removed—Civil Procedure Code (Act V of 1908), O. 21 

R. 95. 

Though a writ under O., 21 R. 95 of the Code of .Civil Procedure does not 
particularly məntion delivery of huts or remova! of huts, the auction-purchaser is 
entitled to get the property without its being burdened with the huts. 

Held, that there was no want of good faith on the part of the Nazir in giving 
instructions to have the huts removed, when the judgment-debtors refused to 
remove the huts themselves from which they were given an opportunity and 
insisted that if they were to be removed they should be removed by the Nazir’s 
men with his authority, 

Appeal by the Government and Reference under jsection 438 of 
the Code of Criminal Procedure , against an order of acquittal. 


The material facts appear from the judgment. 
Ar. Khundkar (Deputy Legal Remembrancer) for the Crown. 


Messrs, Debendra Narain Bhattacharjee and Hemanta Kumar 
Biswas for the Accused in Reference. 


The following judgments were delivered : 


Rankin, C. J. :—In this case, we have before us; first of all, an 
appeal preferred by the Government against an order of acquittal 
passed by the Sub-Divisional Officer of Netrokona, That Officer 
had before him a number of accused persons who were prosecuted 
out of the circumstances that arose when the Nazir of the Civil 
Court went witha large party of the auction-purchaser’s men to 
give possession of certain land under Rule 95 of Order XXI of the. 
Code of Civil Procedure. It appears clear and it is accepted by the 
trying Magistrate that on the 4th April, 1931 the Nazir with his 
peons and with these men of the auclion-purchaser went in the 
morning to the land in question. The Nazir allowed a substantial 
time for the employees of the auction-purchaser to come to terms 
With ‘the judgment-debtors. After a while, according to him after 


* Government Appeal No. 1 and References Nos. 28 and 75 of 1992, against 
„Ân order passed by the Sub-Divisional Officer of Netrokona, 
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2% hours, he refused to wait any longer and told the judgment- 
debtors’ party toremove their women and chattels, The women 
and the chattel were removed from the huts. Theréupon, Alimaddin 
certainly—and it may be others of the respondents also—objected 
to the taking down of the huts. ‘They objected apparently on the 
ground that the writ was only to give delivery of possession of the 
land and was not to give delivery of possession of the huts. There 
twas, however, nothing in this objection and it was necessary to 
remove, the huts in order to give delivery of possession of the land. . 

It is quite clear upon the evidence that the judgment-debtors’ 
party which was a large party present on the land was given every 
opportunity to remove the huts themselves. They refused to do so 
and thereupon the Nazir said that the decree-holders’ people should 
remove the huts and they proceeded to take down the huts some 
of which were covere] with corrugated iron sheets. When these 
people were removing Alimaddin’s hut, Alimaddin gave orders and 
it is proved, that each and every one of the accused before us except 
perhaps Daroga Ali at the order of Alimaddin chased the Nazir, his. 
peons and the decree-holders’ men with Jathis, das and other wea- 
pons and drove them from the place thereby not only- committing 
assault but obstructing further processes of the Court. The Nazir 
wrote his report the next day and it was filed on the 7th of April. 
This story and the complicity of each of the accused’ as stated above 
is clearly made Out on the evidence and the evidence ofthe occur- 
rence as I have endeavoured : to describe it was Safle to the 
trying Magistrate. : 

.It may here be added that, as 3 regards the accused Daroga Ali, it 
was proved that at the time when the party of the Nazir was being 
driven from the site this accused set fire to one of the huts which 
contained some straw which was easily inflamable, It is quite clear 
that the idea was that by setting fire to one of these huts the 
accused would be able to make out that the Nazir and his party 
had committed some excess in the course of the execution. The 


` trying Magistrate was satisfied of this and he convicted this accused 


Daroga Ali under section 193 Indian Penal Code for fabricating false 
evidence and sentenced him. 

As regards the other - accused and also as regards DarogAli o on -> 
the other charges, however, the trying Magistrate arrived at the 
verdict of acquittal and the reasons which led him to that verdict 
are these: He says that as regards one of the huts at least which 
was in the shape of a gable roofed hut some of the sheets of. corru- 
gated iron were bent and that the posts which supported the caf 
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had not Leen properly and carefully dug out and uprooted but had 
been cut throuzh’ 2 or 3 feet from the ground. He says that this 
was not done with any improper motive but it was a careless way of 
proceeding to demolish the hut. As he says that this was done with 
want of due care, therefore, under section 52 Indian Penal Code 
he thinks the absence of sufficient care and attention means that the 
huts were not demolished in good faith. Thereupon, he. goes on 
further to say that the party of the Nazir were committing mischief 
by carrying out this execution. That being so, he further says that 
there was a right of private defence on the judgment-debtors’ part 
and, on the basis that there was a right of private defence on the 
judgment-dedtors’ part, the last step in his reasoning is that sec- 
tion 99 Indian Penal Code did not inany way disentitle these 
accuse persons from using force against the Nazir and his people. 
Section 99 says ‘‘ There is no right of, private defence against an act 
which does ‘not reasonably cause the apprehension of death or of 
grievous hurt if done or attempted to be done bya public servant 
acting in good faith under colour of his office, though that act may 
not be strictly justifiable by law” and that “There is no right of 
-private defence against an act which does not reasonably cause the 
apprehension of death or of grievous hurt if done or attempted to 
be done by the direction of a public servant acting in good faith 
under colour of his office.” In my judgment there was not want 


whatsoever of good faith on the part of the Nazir in giving instruc- 


tions to have these huts removed. The circumstance that the judg- 


-ment-debtors refused to remove the huts themselves for which they 
‘were given an opportunity and insisted that if they were to be 
-removed they should be removel by the: Nazir’s men with his 


authority means that it is quite unreasonable to complain that the 


-utmost degree.of skill was not-utilized in taking down the huts so 


as to give the decree-holder possession of the land. What is 


“suggested is that there was a better way of taking down these, huts 


than by cutting the posts near to the ground and that a more 


‘elaborate process would have avoided some slight bending of the 
-corrugatej iron sheets, I have no doubt at all that in giving direc- 
‘tion that the huts must be taken down the Nazir acted in good faith. 
‘I cannot-agree with the trial Magistrate that there was any question 


of private defence -available to .the accused persons in the present 
cage ; neither can.it be said for a moment that because the ordinary 


“writ under Order XXI Rule 95 Code of Civil Procedure does not 
particularly mention -delivery of huts or removal of huts the huts 
‘cannot be removed, -The auction-purchaser is entitled to get the 
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property without the property being burdened with those huts. As 
a part of delivering possession, the taking down of these huts does 
not appear to have been done with any disregard to any right of the 
judgment-debtors which they had under the proper procedure. In 
those circumstances, the reasons which the trying Magistrate has 
given for finding not guilty a large body of persons who attacked 
the Nazir and his party with armed weapons seem to me to be 
without any substance. 

I have carefully considered and all the more carefully, in view 
of the fact that the accused persons in this appeal have not been 
represented before us, the evidence as regards each individual 
person. That Alimaddin—the person who gave the order was the 
leading spirit is abundantly clear. It is also clear that each of the 
others except perhaps Daroga Ali took part in chasing the Nazir-and 
his party. I take it on this evidence that the Nazir and his party on 
being threatened retired and escaped any actual battery, though, of 
course, it may be said that every one of the accused persons is 
guilty ofassault. Still, what happened was that by threat of force 


. and immediate threat of force the Nazir and his party were driven 


out of the field. In these circumstances the chdrges against each of 
these individual accused are of unlawful assembly, of obstructing a 
public officer in the discharge of his duty and of assaulting a public 
officer in the discharge of bis duty. 

As we are dealing with this case here and in the absence of, 
the accused, I do not propose. to take action against them under 
Section 143 Indian Penal Code. No doubt they would be techni- 
cally guilty of unlawful assembly the moment they started chas- 
ing the Nazir. On the other hand, they were living at the spot 
and they all congregated at the place necessarily and it would 
be a somewhat technical view of the matter to punish ‘them for 
unlawful assembly. In the same way, while they are technically 
guilty of assault, as there is no very detailed evidence as to the 
weapon with which each person was armed or what he actually 
did in this connection, I do not propose to find them guilty on 
that charge or to impose any seperate sentence. The real substance of 
this matter is that they prevented the Nezir from giving possession 
of the land, that they obstructe1 him in the discharge of his duty 
and that they did so by force and -by a threat of force. 

As regards Daroga Ali, however, I am not quite sure about his 
participation in this. But as he has already been convicted and sen- 
tence] under Section 193 Indian Penal Code his case may be left 
out of consideration. The appeal as against him will be dismissed. 


+ 
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In these circumstances, it appears to me that we should treat 
this case as a case under Section 186 Indian Penal Code and in 
my judgment, it will be sufficient if we convict each:of the accused 
except Daroga Ali on the charge under that Section. As the oftence 
under Section 186 Indian Penal Code is of a somewhat grave 
character, Alimaddin as the principal person must be sentenced 
to three months’ rigorous imprisonment and each of the ofher 
accused except Daroga Ali will be sentenced under the same section 
to two months’ rigorous imprisonment. 

It remains then to say that this matter came before the learned 
Disttict and Sessions Judge who made a Reference to this Court 
undet the provisions of Section 438 Code of Criminal Procedure 
(Reference No. 28 of 1932) asking us to set aside the verdict 
of acquittal and to direct a further enquiry. In-view of the matter 
having been brought to a conclusion in Government Appel 
No. 1 of 1932 just now dealt with, it will not be necessary to make 
any order_on that Reference except to say that in my judgment it 
was a very proper Reference to make. 

The learned Sessions Judge had also to ‘deal with another 
aspect of the matter. It appears that, just before the Civil Court 
made its complaint to the Magistrate against this treatment of 
the Nazir, on the 8th. of April a compliint was made to the 
Magistrate on the part of the judgment-debtors in the end, the 
Magistrate issued summonses upon two persons of the auction- 
purchaser’s party namely, Ramesh Chandra _ Dutt and Nathu 
Singh, the complaint against these people being of ciusing mis- 
chief by burning down huts. This complaint was brought by 
‘Hatjmuddin -and was against the two persons I have named. As 
it has now been found, in a proceeding in which Hatimuddin is 
a party and in which he had had the advantage of being in the 
position of defendant—the burden of proof being on the prosecu. 
tion, that the burning of the huts and the attack upon the Nazir’s 
party was the act of the judgmentdebtors’ party, ‘it seems to me 
that this counter case is one which ought not to be allowed to 
-go further. The learned Sessions Judge has made a Reference 
to this Court (No. 75 of 1932) recommending that the order made 
for issue of summonses on these two persons Ramesh Chandra 
Dutt and Nathu Singh of the decree-holders’ party be set aside 
and that the proceedings against them be quashed. In my judg- 
ment, that Reference ought to be accepted and the order which the 
‘learned Sessions Judge has recommended ought now to be made. 

Pearson, J :—I agree. ` 
A T. Me, Appeal allowed ; Reference accepted, 
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Transfer—Transfer of right to sue for money to be found due from Tehsildar on 

. accounts taken-—-Transfer of Property Act (IV of 1882), Sec. 6(¢). 

A right to take accounts from the Tehsildar for the period of his service and 

the monies that my be found due from him, can be transferred, as such right is 

7 nota mereright to sue within the meaning of section 6(e) of the Transfer of 
Property Act, and the assignee is entitled to maintain a suit for such a purpose. 


So long as the transfer is limited to the right to sue for the money which may 
be found to be in the hands of the agent and is not meant to include a right to sue 
for damages on account of negligence or in the sense of monies which ought to 
have been in his hands were he diligent, the transfer cannot be said to be in 


respect of a mere right to sue. 


Churamoni Mondal y. Rajendra Kumar Singha (2), followed. 
Khetra Mohan Das v. Biswa Nath Bera (2) dissented from. 


“Appeal by the Plaintiffs. 
Suit for accounts. 
The material facts appear from the judgment. 
Mr. Deb Lal Sen for the Appellants. k 


Mr. Abinash Chandra Ghose for the Respondents 


The following judgment was delivered : 


November, 23 


c, A. V 


Mukerji, J. :—The Courts below have dismissed the suit which 


— the plaintiff instituted for what has been considered by them as a 
suit for accounts. The main ground of their decision is that the 
plaintiff’s right is based upon an assignment which he obtained from 
the proforma defendants of what has been held to bea bare right 
to sue within the meaning of section 6(e) of the Transfer of Property 


Act. 


The plaintif purchased from the øroforma defendants certain 
immoveable properties together with certain rights which were 


* Appeal from Appellate Decree No. 1914 of 1930, against the decree of Babu 
Harendra Krishna Chakravarty, Subordinate Judge, 4th Court of Dacca, dated the 
13th January, 1930, affirming that of Babu Khitish Chandra Chatterjee, Munsiff, 


and Court, at Manikganj, dated the 31st May, 1929. 
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described in these words: “ Sheikh Deanat Hossein of Lakshmipur 
and Sheikh Yadali of Nayadanga have both been working under us 
as Tehsildars in respect of the properties described in schelules 1— 
ro ; you will take from them- to your satisfaction, either amicably or 
by suit, all papers relating to the collection of the properties sold, 
and ‘the accounts for the period of their service, and the monies 
that may be found due from them on the basis thereof”. The 
question which arises for consideratioh in this case presents some 
difficulties in view of the fact that there are two decisions of this 
Court, Khetra Mohan Das v. Biswa Nath Bera (1) and Churamoni 
Mondal v. Rajendra Kumar Singha (2) which are in conflict with 
each other. With the utmost respect for the learned Judges who 
decided the case of Khetra Mohan Das v. Biswa Nath Bera (1). 
I must say I am unable to agree with the decision. That case makes 
no distinction between a rigbt to recover damages for the negligence 
of an agent in failing to collect rents or in other ways and the right 


to recover monies belonging to the principal which the agent may- 


have collected as rents and which should be presumed: to be in the 
hands of the agent until accounted for. Indeed, referring to the 
_ case of Varahaswami v. Ramachandra Raju (3) which was mainly 
relied upon in that case, the learned Judges observed, “ It was held 
that a mere right to recover damages for the negligence of an agent 
- in not collecting rent-is not assignable. There does not seem to be 
much difference between failme to collect rent and failure to pay 
rent collected”. Iam unable to assent to the proposition thus laid 
down. The distinction, in my opinion, is well-marked; one is an 
action for damages and the other for recovery of monies had and 
received. The distinction is clearly pointed out in the case of 
Madho Das vy. Ramji Patak (4). In that case it was observed 
thus :—“‘There can, in our opinion, be no doubt that money ora 
balance in the hands of an agent, which he has received from or 
holds for his principal to be applied to certain purposes can be 
recovered from that agent as money had and received to the use of 
the principal, ifthe agent fails to apply it, or if the agent having 
applied part of it, a balance remains in the hands of the agent 

and the fact that when the principal brings his suit to recover such 
balance he may, until the agent’s accounts are produced, be unable 
to specify the particular amount of the balance remaining in the 
agent’s hands and due to him does not prevent such balance being 
a debt due to the principal. Such balance is a sum of money which 
the agent is bound on principles of justice and equity to pay over 


(1) (1924) I. L. R. 51 Calc. 972. (a) (1917) 42 I. C. 3, 
(3) (1913) I. L. R. 38 Mad. 138. (4) (1894) I. L. R. e GAN. 286. 
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ania on demand to his principal, although there-may have been no actual 


1932, but only an implied agreement to repay such balance”. It has 
been argued before me that in the present case the amount was not 
ascertained at the date of the transfer. ButI do not think that 
os that makes any difference, so long as it is ascertainable. 
Mukerji, F. . Solongas the transfer. is limited to the right to sue for the 
a money.which may be found to be in the hands of the agent gnd is 
not meant to include aright to sue for damages on account of 
negligence or in.the sense of monies which ought to have been in 
his hands were he diligent. I do not think the transfer can be said 
to be in respect of a mere right to sue. I therefore prefer to follow 
the decision of this Court in the case of Churamont Mondal v. 
Rajerdra Kumar Singha (1). The appeal is, therefore, allowed and 
the decisions of the Courts below being set aside the case is 
remanded to the trial Court for further trial. Costs of all the Courts 
will abide the final result of the suit. N ` 

Care must be taken in the trial of the suit to keep the aforesaid 
distinction in view. As regards the account books and papers there 
can possibly be no objection to a decree for their recovery, ‘should 
acase for such decree be made out on the facts. Ifit is found 
that they are with the defendant he should be called upon tg pro- ` 
duce them and the plaintiff will be allowed inspection thereof to 
make out his case and to allege and prove specifically what money. , 
is still in the hands of the defendant. Should they be not produced ` 
by the defendant, the plaintiff will have to prove by independent 
evidence and with the aid of the presumption contained in. sec- 
tion 114 of the Evidence Act what is the amount likely to be in the 
hands of the defendant on account of collections which he made 
and it would then be forthe defendant to claim and prove any 
deductions which he may be entitled to. The attention of the Court, 
‘which will have to try the suit, is invited to the principles laid down 
by this Court in the case of Bharat Chandra Chakravartiy. Kiran 
.Chandra Rai (2). ‘The findings of the Subordinate Judge on the 
question of the period during which the defendant was in service as 
-agent will. stand and will not be allowed to be. re-opened at the 
‘trial. . ; . 

Leave is granted to the appellants to prefer an appeal under’the . 
:Letters Patent. 3 i tig, Ue 
A. T. M. ; i Appeal allowed, 


Rajeswar Saha 
v. 
Sheikh Yadali. 


(1) (1917) 42 1. C. 390. 
2)-(1925) I-L. R. 52 Calc. 766.- 
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SHYAM NARAIN SINGH 
v. 
SURAJ NARAIN PANDEY AND ANOTHER. 


[On APPEAL FROM THE HicH COURT OF JUDICATURE 
AT ALLAHABAD: | 


Hindu Law—Alienation by father to discharge antecedent debts-—Proof of 
general charge of immorality, not suficient—Definite connection between 
debts and acts of immorality must be shown. 

Where an alienation (e. g. by way of mortgage)'by a Hindu father of ancestraf 
family property for payment of his antecedent debts is challenged by hisson as 
being tainted with immorality, the onus is upon him, tbe son, to establish, by 
evidence, that the debts in question were incurred by his father for immoral pur- 
poses. The burden of proof is not discharged by establishing a general charge 
of immorality, i. e., it isnot enough to prove that the father was a man of 
extravagant and licentious habits, but there must be sufficient evidence to connect 
the particular cases of expenditure directly with the acts of immorality alleged. 

[See, inter alia, Sri Narain v. Lala Raghubans Rat (1), per Lord Mac- 
Naghten ; Sita Ram v. Zalim Singh (2); Chintamanrav v, Kashi Nath (3); 
Ram Rattan v. Basanti Rat (4).—K. J. R.] 

Consolidated Appeal No. 8 of 193r against a judgment and 
two decrees of the High Court, Allahabad, dated the 2nd May 
1929, substantially modifying a judgment and decree of the Court 
of the Subordinate Judge of Gorakhpore, dated the 13th April 
1926. 

The question requiring determination in these appeals was 
one of fact, namely, whether the consideration for the suit mortgage 
was tainted with immorality. 

The High Court, disagreeing with the finding of the trial 
Judge, held that the debts which the plaintiff-respondent had paid 
off with the consideration of the mortgage were not tainted with” 
immorality and that the plaintiff was entitled to succeed. They 
accordingly passed a decree for sale in the plaintiffs favour. 


(1) (1912) 17 C. W. N. 124 (128) P. C. 
(2) (1886) I. L. R. 8 All. 231 (234). 

{3} (1889) I. L. R. 14 Bom. 320 (327). 
(4) 921) I. L. R. 2 Lab. 263 (267). 
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- Against the said decree of the High Court, the defendant No. 2 
(the minor son of the mortgagor) appealed to His Majesty in 
Council. . 
T. V. Subha Row for the Appellant: The evidence clearly 
established that Harihar (the appellant’s father) was leading a 
licentious life and there was no business on which the loan could 
have been legitimately expended. The trial Court was therefore 
justified in presuming that the money raised by the loan must 
have been expended for immoral purposes, namely, for building 
houses for a kept woman. ‘ 

Upjohn, K. C. and Wallach for the 1st Respondent (plaintiff) 
were not called upon. 

Their Lordships’ judgment was delivered by 

Lord Macmillan :—Their Lordships have not found it neces- 
sary in this appeal to call upon Counsel for the respondents. 
Counsel for the appellant has very properly accepted the position 
that the burden lies upon him to establish upon the evidence that 
the mortgage on which this suit was founded was tainted with 
immorality in this sense, that it was effected for the purpose of 
raising money to defray debts incurred by the mortgagor for 


-immoral purposes: The learned Judge of the Subordinate Court 


decided the case in favour of Mr. Subba Row’s client, but in 


-doing so he states that he does not find the evidence sufficient 


to connect the particular cases of expenditure directly with the 
acts of immorality alleged. He adds, however, that it was said 


‘for the defence that “they have succeeded in showing that defen- 
‘dant No. r was leading a licentious life and living beyond his 
:means and. there being nothing.to show that there was any busi- 


ness on, .which the loans in question could have been expended, 
they were entitled to the presumption that those loans must have 


„been expended for licentious purposes and that it was not neces- 
sary. for them to prove that each item was expended on an 


immoral purpose.” It is apparently upon that unsatisfactory 


‘footing that he holds that the case. has been made out, When 


the appeal came before the High Court, the evidence was sub- 
jected to a very close and careful analysis, and the result of this 
analysis was thatin the opinion of that Court there had been a 
complete failure to establish any connection whatever between 
the loan in question and the alleged immorality of the borrower. 
Their Lordships see no reason to differ from the Judges of the 
High Court in the estimate which they have formed of the. evi- 
dence in the case, and they consequently feel themselves to be 


\ 
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- relieved from the necessity of going over it again in detail. Coun- 
sel for the appellant brought the whole of the evidence again 
before their Lordships, but was quite unable to satisfy them that 
the Judges of the High Court had in any way done injustice 
to it. The burden being upon the appellant here to establish 
that the debts in question were contracted for immoral purposes, 
all that he has done, to quote the language of Lord Macnaghten 
in a previous case * of a similar character, has been to establish 
a general charge of immorality, and that, as has been said more than 
once by this Board, is not sufficient. 

The question is purely one of fact, and as their Lordships en- 
tirely agree with the High Court that the appellant has failed to 
prove his case, they will humbly advise His Majesty that the appeal 
ought to be dismissed with costs. 

Harold Shephard : Solicitor for the Appellant. 

H. S. L; Polak : Solicitor for the rst Respondent. 


E J. R Appeal dismissed. 


* See r17 C. W. N. 124at p. 128—K. J. R. 


: 


PRESENT: Zord Thankerton, Sir George Lowndes and Sir Dinshah 
Mulla. 


JAGANNATH RAO DANI 
v. 
RAMBHAROSA AND ANOTHER. 


[ ON APPEAL FROM THE COURT OF THE JUDICIAL ComMMISSIONER 
oF THE CENTRAL Provinces.] 


Hindu Law (Bombay “School)—Widow’s power of adoption~ Construction of 
Will executed by testitor on eve of a journey—" Contingent” Will—Duty 
of Courts in-India to pronounce their opinion on all important issues in an 
appealable case. 


Under the Bombay School of Hindu Law, a widow has in herself power to 
adopt, subject only to such restriction, if any, as may have been imposed upon 
her by her husband. 

On the construction of a Will which recited that it was executed by the 
testator on the eve ofa visit to the Delhi Darbar, keld (repelling the contention 
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that the will was to take effect only in the event of the testator dying during his 
visit to Delhi), that the will was not a “contingent ” one, and remained operative 
even after the testator’s return from Delhi 

In an appealable case, though the decision on any one issue may be sufficient 
for the disposal of the case, it is nevertheless the duty of the Courts in India to 
pronounce their opinion on all the other important poiats raised before them, 
to obviate the inconvenience and expense of a remand by the Privy Council. 

Appeal No. 127 of 1931 from a judgment and decree of the 
Court of the Judicial Commissioner, Central Provinces, dated the 
27th March 1929, disagreeing with the judgment and decree of 
the Additional District Judge of Raipur, dated the 16th March 
1927, though dismissing the appeal. 

The parties to the suit were governed by the Bombay School 
of Hindu Law, and the question for determination was, whether 
the adoption of the rst respondent by Mst. Anandabai, widow of 
Baboo Rao Dani, was invalid, as having contravened the restrictions 
contained in her deceased husband’s will. The material terms of 
the will are set out in their Lordships’ judgment. 

The appellate Court in India held, disagreeing with the learned 
trial Judge, that the will was a “contingent” one and became 
inoperatiove on the testator’s return from the Delbi Darbar, and 
that, therefore, his widow could, according to the Bombay School 
of Hindu Law, validly adopt any one she liked. Quoting a 
passage from the Board’; judgment in Yadeo v. Namdeo (1), that 
“ a direction to operate as a prohibition against a Hindu widow 
adopting a boy to her husband as a son except the boy named 
by him must be explicitly made and clearly intended by the 
husband to limit the discretion of his widow for all time, and on 
every occasion on which otherwise after his death his widow might 
validly make an adoption to him,” the learned Judges held that - 
such explicit direction had been proved in tbis case, and therefore 
the adoption of the rst respondent by Mst. Anandabai was in accord- 
ance with the law applicable to the parties, and was legal and valid. 

Being aggrieved by the decree of the Court of the Judicial 
Commissioner, Central Provinces, the plaintiff appealed to His 
Majesty in Council. 

Dunne, K. C. and Abdul Majid for the Appellant. 

DeGruyther K. C. and Wallach for the rst Respondent, ` 

Their Lordships’ judgment was delivered: by 

Sir Dinshah Mullah :—The appellant and the second respon- 
dent are the reversionary heirs of Baboo Rao Dani who died on 


(x) (1921) I. L. R. 49 Cale. 1 (11). 
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the 6th November 1918, leaving him surviving his widow, Ananda- 
bai, and no issue. Anandabai died on the 27th November, 1924, 
and on the yth April, 1926, the suit out of which this Appeal 
arises, was instituted by the reversioners claiming his estate. The 
defendant to the suit, the -first respondent before the Board, 
denied their right, alleging title in himself as the duly adopted 
son of Baboo Rao Dani. The factum of his adoption by Ananda- 
bai on the zsth April, 1920, is not seriously disputed. The issue 
between the parties is as to its validity in law. The family was 
found by the trial Judge and was admitted in the Court of the 
Judicial Commissioner to be governed by the Bombay School of 
Hindu law, under which a widow has in herself power to adopt, 
- subject only to such restriction, if any, as may have been imposed 
upon her by her husband. The appellant’s contention in the 
present case is that Anandabai’s power was so restricted by Baboo 
Rao Dani’s will made on the 26th November, grr, and that the 
adoption of the first responsdent was in violation of its terms. 

The provisions of the will, the due execution of which is not in 
dispute, so far as regarded adoption were as follows :— 

“ After all this is done (i.¢., after certain dispositions of the will 
have been carried out) a boy should be taken in adoption to per- 
petuate the name of ancestors and manage the estate. No boy 
has been yet taken in adoption. Itis expected that (any) of my 
paternal uncles’ sons may get a son. If he gives (the boy) my 
wife should take him in adoption. Seven years’ time is allowed 
for this. After seven years Jiwaji’s younger son Bhagwati should 


be taken in adoption. 
* * * * * 


“Seven years’ time has been allowed for adoption, but if Vyenkat 
"Rao Naik, Rao Bahadur Mahdik, Gagraj Singh and Sadashiv Rao 
Garad, think that (a boy) should forthwith be taken in adoption, 
there is no objection to my wife’s (adopting a boy immediately) 
according as they may advise. However, the debts should be 
satisfied and property of an income of five hundred rupees should 
be set aside for the School Department, first, and a boy should be 
taken in adoption for the remaining property. If it is decided to 
take (a toy) in adoption, mausa Kolar should be reserved for my 
wife and for the maintenance of the adopted boy (the property) 
should afterwards be placed under the management of the Court 
of Wards or of panches of whom Vyenkat Rao Naik should be 
the sir panch. The boy should be very well educated. He should 
be sent to England if possible. If this boy does not exist, which 
God may forbid, any boy can be, taken in adoption,” . i 
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Various defences were raised by the first respondent which 
were embodied in the issues settled by the trial Judge. They 
seem in the main to have been directed to two points, that the 
restrictions in the will were not binding upon the widow, or 
alternatively that they had been substantially complied with. 

Under the first head, it was contended that the will, which 
was executed by the testator on the eve of a journey to Delhi, 
was to take effect only in the event of his death before his return. 
He did, in fact, return in safety and lived for another seven years, 
and if this contention prevailed, the will, and with it the restric- 
tions upon the widow’s power of adoption, ceased to have effect 
automatically upon the lestator’s return. It was also alleged that 
the will was revoked orally, and that after his return the testator 
expressly authorised the adoption of the first respondent. All these 
defences, upon which a considerable body of oral evidence was 
adduced, were rejected by the trial Judge.* 

Under the second head, the trial Judge held it established 
that Anandabai had asked the mother of Bhagwati, the boy of ` 
the testator’s choice, to give him in adoption, but that she had 
refused. Under these circumstances, he was of opinion that the 
adoption of the first respondent, who was Bhagwati’s elder brother, 
was a substantial compliance with the terms of the will. In this 
connection, he took the vernacular words, which are rendered in 
the official translation as “if this boy dces not exist,” as equiva- 
lent to “if he is not available.” He also seems to have regarded 
the seven years’ interval which was to elapse before Bhagwati 
could be adopted, as to be reckoned from the date of the will. 

On all these points his judgment is attacked before the Board, 
while the adoption is supported on the grounds which the trial 
Judge rejected. 

The result of the suit in the trial Court was that the Gdonton 
of the first respondent was held to be “ valid and unimpeachable,” 
and the suit was dismissed. 

The reversioners appealed to the Court of the Judicial Com- 
missioner. The judgment of the appellate Court wa3 delivered on 
the 27th March, 1929, with the result that the appeal was dismissed. 
The learned Judges dealt only with the question whether the will 
was a contingent one. On this point they disagreed with the 


*The learned trial Judge, on a consideration of Sections 57 and 70 of the 
fadian Succession Act 1925 accepted as sound the proposition that in the Central 
Provinces where the Hindu Wills Act did not apply, the will could be revoked by 
parol :—K. J. R. : 
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trial Judge, bolding that tbe will was to take effect only in the 
event of the testator dying during his visit to Delhi, and became 
inoperative on his return. In the view which they took of the 
nature of the will, they thought it unnecessary to discuss the other 
points raised before them. ` 

Their Lordships regard this as most unfortunate., For the 
reasons presently appearing they are unable to agree with the 
conclusion reached by the appellate Court, and they find them- 
selves without any assistance from the learned Judges as to the 
facts upon which the trial Court founded, or as to the contentions 
upon which the suit was there dismissed. 

It has been repeatedly pointed out by this Board that it is the 
duty of the Courts below to pronounce their opinion on all the 


important points in an appealable case, and that a failure to do 


so notinfrequently necessitates a remand with the consequence 
of heavy additional costs. The observance of this rule is, their 
Lordships think, of special importance where the decision of other 
points depends, as it well may in the present case, upon the sifting 
of a mass of oral evidence, or upon the proper significance of the 
language employed in a vernacular document. 

The conclusion to which the’ learned Judicial Commissioners 
came was based directly upon the opening words of the will, which 
weré as follows :— 

“I am going to Delhi for the Darbar, therefore, I am writing the 
following conditions about my property. I hope that by the grace 
of God such an occasion will not arise, but strange is the course 
of time.” . 

They thought that by the second sentence of the quotation 
“the testator obviously meant that he hoped that no occasion 
would arise for the will to come into operation, and as he cannot 
have meant that he hoped to live for “ever,” it seemed to them 
“ clear that he intended his will to have a limited operation, and 
that the reference to the visit to Delhi” showed “ that the opera- 
tion of the will was to be limited to the occurrence of his death 
during that visit.” They found some corroboration of this in the 
detailed reference in the will to getty debts for the settlement of 
which directions were given “a reference which was obiously made 
in contemplation of the will coming into operation almost imme- 
diately.” 

Their Lordships are unable to agree with this linetof reasoning. 
The testator’s contemplated journey was, no doubt, the occasion, 
and was probably the reason’ of his making the will, but there is, 
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in their Lordships’ opinion, nothing in the words used by him to 
indicate that the will was to cease automatically to be operative - 
on his return. He may quite possibly have had it in his mind 


‘that the will might require revision afler his return, but that would 


not make it “ccntingent”: the intention in such a case would 
almost certainly be that it was to remain operative until a new will 
was made. The question is discussed with much care by the trial 


- Judge and their Lordships agree with his reasoning. 


Before the Board support was sought for the’ view taken by 
the Judicial Commissioners from portions of the oral evidence 
adduced in the case. When the testator left his home he handed 
over the will in a sealed envelope to one Sadasheo Rao Garad, 


‘with whom it remained till Sadasheo’s death in rg1q. It then 
-passed into the possession of Sadasheo’s son Ramchandra, who 
-was a witness in the case. He deposed that after his father’s 


death the testator asked him for the will, but that he could not 
then find it, and that thereupon the testator said that it did not 
matter because the will was merely to hold good while he was 


‘absent at Delhi. The trial Judge said that he did not believe 


this man, and the appellate Court does not even refer to his 
evidence. Under these circumstances, their Lordships can hardly 
be asked to place any reliance upon his statement. 

Another witness, Thakur Gajraj Singh, said the testator had 


-told him that he had made“ a temporary will,” and that he 


would reconsider it later and make another will. This, however, 
is not inconsistent with the view their, Lordships have taken; it 
does not, they think, suggest that the will was a contingent one. 
This witness again is not referred to or relied on by the Judicial 
Commissioners. 

One thing, however, is clear, viz. that the testator upon 
his return from Delhi, took no steps to reclaim the document from 
Sadasheo’s custody or to make another will, and that it was only 


- upon Sadasheo’s death that he made any enquiry about it. So far 


as the testator’s intention in making the will can be deduced 
‘from his subsequent conduct, there is nothing to suggest that he 
thought himself to be, from the moment of his return, intestate, 
and so continued until he died. 

For these reasons their Lordships are of opinion that the will 
was not a contingent one, and that if not revoked, it came into 
operation on the death of Baboo Rao Dani. 

The other questions in the case, upon which the validity of 
the first respondents’s adoption depends are of considerable intri- 
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cacy and their Lordships think that they ought not to take 
upon themselves the affirmance or disaffirmance of the findings 
of the trial Judge until they have been examined and pronounced 
upon by the appellate Court in the ordinary way. They will, 
. therefore, humbly advise His Majesty that the decree of the 
Court of the Judicial Commissioner, dated the 27th March, 1929, 
should be set aside, and the case remanded to that Court for the 
decision of all other questions arising upon the judgment of the 
trial Judge. The costs of this appeal must be paid by the first 
respondent. All other costs will be dealt with by the Court of 
the Judicial Commissioner, 


francis and Harker: Solicitors for the Appellant. 
T, L. Wilson & Co.: Solicitors for the rst Respondent. 
KJR Appeal allowed, 


APPELLATE CRIMINAL. 


Before Sir George Claus Rankin, Knight, Chief Justice, and 
Mr. Justice La W. J. Costello. 


DHARANI KANTA CHAKRABORTY AND OTHERS 
v. « 
KING-EMPEROR.* 


Furisdiction— Ordinance No. XI of 1931, Sec. 34—Accused tf tried before any 
Court at the promulgation of the Ordinance—Complaint—No steps taken as 
part of the trial—Prosecution witness recalled and examined after commence- 
ment of-arguments—Procedure prescribed under section 342 of the Code of 
Criminal Procedure (Act V of 1898) not followed, effect of. 

“On the rith November, 1931, the Assistant Magistrate complained that no 
- materials had yst been placed before him to enable him to see whether cognizance 
could be taken and he directed the case to be put up on the 14th before the Sub- 

Divisional Officer with all papers. On the 14th nothing had been done and the 

Sub-Divisional ‘Officer ordered the Police to make a report. Ou the agth, a 


* Criminal Admitted Appeals Nos.. 252, 253 and 254 of 1932, against-the.deci- 
sion-of S, C. Ghatak Esg., Additicnal District Magistrate and Special Magistrate 
under Ordinance XI of 1931, Mymensingh, dated the 14th March, 1932. 
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charge sheet was received against all the accused, charging them under the Arms 
Act. The order simply was ‘‘ Put up to-morrow”. On the asth, there was an 
order about bail. “ The accused may all be released on bail of Rs 1000 each to 
appear on 9th December, 1931. Police to send witnesses in batches”. On the 
and February, 193, it was directed that the case would be taken up by the Addi- 
tional District Magistrate as Special Magistrate. The date of the Local Govern- 
ment’s direction to that effect was actually the 6th January, 1932 : 


Herd, that on the tst December, 1931, the accused were not tried before any 
Court and that the order for trial before the Special Magistrate did not offend 
against section 34 of Ordinance No. XI of 1931. i 


A certain prosecution witness was recalled after arguments had commenced and 
some questions were put to him. The pleader forthe defence did not call for 
further evidence : 


Held that the fact that the formalities were not gone through asking the 
accused persons some questions under section 342 of the Code of Criminal Proce- 
dure, did not vitiate the trial. 

Appeal under section 33 of the Bengal Emergency Powers 
Ordinance No. XI of 1931. 


The material facts appear from the judgment. 

Messrs. Sures Chandra Talukdar and Ramendra Chandra Roy 
for the Appellants in Appeal No. 252. ° 

Mr. Kumud Bandhu Bagchi for the Appellant in Appeal 
No. 253. i 

None for the Appellants in Appeal No. 254. 

Messrs. Khundkar (Deputy Legal Remembrancer) and Anil 
Chandra Roy Chowdhuri for the Crown, 

C. A. v. 

The following judgments were delivered : 

Rankin, 0. J.:—In these three appeals, seven accused persons 
are before us who were tried by a Special Magistrate under Ordi- 
nance XI of 193r in the District of Mymensingh. They were 


- charged with various offences under section 411 Indian Penal Code, 


under sections r9(f) and 20 of the Indian Arms Act and under sec- 
tion 5 of the Explosive Substances Act and there was alsoa charge 
of ccnspiracy against them all having reference to the offences 
indicated by these sections. The appellant Dharani Kanta Chakra- 


_ barty has been sentenced to 7 years’ rigorous imprisonment, appel- 
. lant Sailaja Ranjan Bhattacharjya to 434 years, appellant Nikhil © 


Bhusan Chaudhuri to 434 years; appellant Sudhir Chandra Bhatta- 
charjya to 6 years, appellant Jagat Bandhu Basu to 6 years, appel- 
lant Prafulla Kumar Majumdar to 7 years and the appellant 
Manindra Chandra Debnath to 5 years’ rigorous imprisonment. 


Vou. LYIL.] HIGH COURT. 


.. The case for the prosecution is that on the night of the 2z2nd—_ 
23rd September, 1931 the Police upon information received carried 
out a search of the premises occupied by Dharani, that they went 
to, bis place. with a considerable force, that they surrounded the 
house—different, officers being posted at different places and that all 
the accused persons together with Dharani’s mother and a younger 
woman—a widowed relation of Dharani were found in the main hut 
which appears to be a commodious hut with a verandah and so 
forth or a corrugated iron house. When they got to the house, they, 
took up their position and waited for about half an hour before, 
anything happened. In the meantime, efforts were made to obtain. 
search witnesses locally ; but before these witnesses were procured, 
Dharani came out of the hut suddenly with a revolver covered over 
by the end of his d/oti. He attempted to move to the west and 
finally threw the revolver into a tank after proceeding some little 
distance. He was seen doing this and was apprehended and the 
revolver was immediately recovered. It is also said that while this 
was going on certain of the persons inside the hut were seen to 
throw away various articles towards the north-east where there is a 
verandah—at least partially closed up with wooden planks. When 
the search witnesses arrived and the hut, was entered into, all the 
accused persons together with the two women are said to have been 


‘ . found in that hut. In the presence of the search witnesses, the hut 


was searched and the place where the articles were thrown away was 
searched and inthe result there were recovered in addition to the 
revolver already mentioned a post card witha circular portion cut out 
‘in the middle, a white paper containing some chemical formulae for 
the preparation of bombs and two metallic bombshells formed out of 
ordinary brass pots with the necks cut clean off. It appears that the 
revolver was one which was stolen from a medical officer in Decem- 
ber of the previous year 1930. ? 

. . The witnesses who speak to the search are the following police 
men; First ofall, the Sub-Inspector Abu Mahammad who is now 
the police officer in charge of the Thana in question at Nandail, the 
Sub-Inspector Basanta Kumar Mukherji P. W. 7, Dafadar Debendra 
Chandra De, Assistant Sub-Inspector Chintaharan Mukhoti and two 
constables of the names of Ashraf Ali and Raghunandan Singh. In 
these circumstances, the Special Magistrate convicted all the accused 
upon all the charges. He held that the revolver was in the posses- 
sion of them all; he held that all of them knew that the revolver 
had been stolen ; he held that they were all engaged in possessing 
and preparing dangerous explosive substances contrary to the provi- 
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sions of section 5 of the Explosive Substances Act and they all 
entered into a conspiracy to offend against section 411 Indian Penal 
Code, the Arms Act and the Explosive Substances Act. 

At the hearing of these appeals, Mr. Talukdar who appears for 
accused Nos. 1, 2 and 7, that is, the appellants in Appeal No. 252 
supported by his learned friend who appears for the accused No. 3, 
that is, the appellant in Appeal No. 253 has taken certain objections.: 
First of all, he says that the Special Magistrate had no jurisdiction 
because by virtue of section 34 of the Ordinance these accused were 
not liable to be tried bya Special Magistrate. Section 34 of Ordi- 
nance No. XI of 1931 is to the effect that no direction shall be. made 
for the trial of any person by a Special Magistrate for an Offence for 
which he was being tried at the promulgation of this Ordinance 
before any Court. We have examined the order sheet of .the Sub- 
Divisional Magistrate to see whether or not the accused on the 
goth of November or on the rst of December 1931 were being tried 
Within the meaning of that section. It appears to me to be reason- 
ably clear what the position was. The accused had been arrested 
and they were being detained in Aajat and it appears that orders had 
been made allowing them bail, if they could find bail. ‘They had 
not, in fact, it appears, been released on bail. Onthe rth of 
November, the Assistant Magistrate—not the Sub-Divisional Officer 
complained that no materials had yet been placed before him to. - 
enable him to see whether cognizance could be taken and he 
directed the case to be put up on the r4th before the Sub-Divisional 
Officer with all papers. On the 14th, nothing had been done and 
the Sub-Divisional Officer ordered the police to make a report. On 
the 24th, for the first time, a charge sheet was received against all 
the seven accused. It appears that it charged them under the Arms 
Act. The charge sheet being received, the order simply was “ Put 
up to-morrow.” On the 25th, there was an order about bail, “The 
accused may all be released on bail of Rs. 1ooo each to appear 
on 9-12-31. Police to send witnesses in batches.” As.a matter 
of fact, on the oth of December, the prosecution. was not ready 
and various adjournments were taken-until on the and of February 
1932 it was directed that the case would be taken up by the 
Additional District Magistrate as Special Magistrate. -The date 
of the Local Government’s direction to that effect is actually the 
6th of January 1932. We have to see, therefore, whether on the 
ist of December 1931 these people were, in-the words of Section 
34 of the Ordinance, being tried tefore any Court. In my opinion, 


itis -reasonably clear that they were not, The charge sheet had 
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been sent in and the Magistrate had directed the trial to begin 
on the 9th of December 1931. No amount of metaphysical dis- 
putation about cognizance will, in my judgment, avail for this 
argument. At the time the Magistrate on the 25th of November 
1931 made his order, it does not appear that he had any complaint 
before him or any complainant ready to be examinad and he. 
had not a single prosecution witness before him. He took no 
steps such as ate part of the trial. He merely arranged that the 
trial should begin on the oth of December. The purpose of 
section 34 is quite intelligible for all practical purposes and I 
think that, in the present case, it is clear enough that the order 
for -trial before the Special Magistrate did not offend against that 
section. This objection, therefore, to jurisdiction must be over- 
ruled. l 

Another technical point upon which it was contended, that the 
trial itself was bad is this: It is said that the prosecution witness 
No. 18 after arguments had commenced was recalled on the roth 
of March and some questions were put to him about;a plan and 
Mr. Talukdar contends that that being so all the accused should 
‘ have been questioned again under section 342 Code of Criminal 
Procedure. AU these people were being defended and this took 
place at a time when arguments were going on by their pleaders. 
It is clear enough that, if they wanted to call further evidence, 
the pleaders for the defence would have had a right to have it if 
they had asked for it. It is equally clear that no such suggestion 
was made at the time. In these circumstances, I am not going 
to hold that thé fact that the formalities were not gone through 
asking these accused persons some questions under section 342 
Code of Criminal Procedure vitiates the trial. 

Upon the questions on the merits, it is necessary, first of all, 
to consider whether the police evidence of the search and the 
articles found in the search is to be believed. On this point, 
the defence had a certain amount of materials by reason of the 
fact that only one of the search witnesses was called but three 
others were not called. by the prosecution as the prosecution 
alleged- that they had been tampered with. They were called 
ag Court witnesses. In addition to that, two people—witnesses 
14 and- rı were called whom it was not originally intended to 
‘call. Now, having given my best consideration to the complica- 
tions that arise out of these facts, I have no difficulty in agreeing 
with the Special Magistrate not only in finding that all these 
persons were on-that night arrested in that particular hut or 
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house. .but also in finding that the articles -produced were re- 
coveted in the way that the police witnesses say they were re- 
covered. After. all, the police officers in charge were very res- 
ponsible officers and a considerable body of them. Any suggestion 
which would account for the revolver, the paper with the instruc- 
tions for the manufacture of bombs and bomb-shells would 
necessarily have, to be that they were put there by the police, that 
they were “planted’—to use the slang expression. In my judg- 
ment, this suggestion is extremely difficult to make in the present 
case if only for the reason that the most remarkable things present 
were. not capable cf being planted. The remarkable thing is 
that so many people having no connection with the neighbourhood 
and coming from. homes miles away, were undoubtedly found and 
arrested in this arí at that night, There is some suggestion, 
that they were not all arrested in that’ hut; though that itself is 
amply and sufficiently proved. The presence of these people all 
together. at that time is much more significant than the presence 
of.:the! particular .articles which are capable of serving as shells 
for bombs. : It seems ta me that it would be entirely unreasonable 
to. suggest in’ this case. that the shells or the revolver or the 
instructions. for making bombs. had been brought and put fraudu- 
lently on the spot: by the police when it is entirely imposstible by 
any suggestion to” make the police responsible for the presence of 
such a considerable body of people who had no business, so far 
as one can see,. in that place at all. :The Magistrate has carefully 
described each of these accused persons‘and stated the village which 

It being taken, . therefore, ‘that ‘the police: evidence is to be 
relied on, we have then to see whether there is any answer to 
the prosecution case that these people collected at this spot and 
all in this hut in the middle of the night or very early in the morning 
for some purpose .connected with the possession and manufacture 
of arms and explosive substances. In my judgment, there is no 
resisting the conclusion that the presence of these people in that 
hut is connected with the articles to which I have referred. In 
my judgment, srima facie all these persons are confronted with 
a. strong -grima facie case and have been taken red-handed as 
conspirators offending against the Explosive Substances Act. It 
is necessary, however, to examine the evidence against each of 
tkese accused separately and to see whether upon the whole of 
the evidence affecting him his conviction'can be maintained. I 
may say atonce that, in my judgment, it is not possible to agree 
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with the Special Magistrate in convicting any of these persons 
under section 411 Indian Penal Code. ‘The theft of this revolver 
was not at all recent and it does not seem to me that the mere 
fact of possession—even if the possession of the revolver was 
brought home to them all would be enough to show that they 
knew that the revolver had Leen stolen. After all, people who 
are engaged in collecting arms and explosive substances are not 
yery much concerned whether the revolver had teen smuggled 
or stolen. I do not think myself that the conviction under 
section 411 Indian Penal Code is good on this evidence against 
any body. If the question were only as to the revolver and 
there was no other question, there too while the case of Dharani 
would ke clear not only under section rọ (f) but als) under 
section 20 of the Arms Act; there might bea good deal to say 
as against the other accused. Assuming that Dharani had collec- 
ted a number of people to ‘manufacture bombs, he might still 
have a revolver in his own house with which the other people 
had nothing to do. I am not, therefore, satisfiel that as regards 
the appellants other than Dharani possession of the revolver or 
conspiracy to possess it has properly and sufficiently been brought 
home to them. In the case of Dharani, however, the offence is 
clear and plain that he was possessing it and that he was conceal- 
ing it from the police is also clear. 


.We have, therefore, to consider the evidence from the point 
of view of each accused to see whether there is a sufficient case 
of conspiracy in. connection with the preparation of bombs and, 
if there is, there is, to my mind, no reasonable difficulty or 
question about tke sentences that have been passed by the learned 
Magistrate. Collection of people for manufacturing bombs deser- 
. ves the sentence which the Special Magistrate has awarded. The 
same is true with regard to the other conspirators for they were 
actively participating in the conspiracy and caught red-handed. 
. Inthe case of Dharani, I do not think that there is any defence 
whatsoever. He is the person whose hut it was; he is the per- 
son who was responsible for these people using his premises for 
the purpose ; he was found with a revolver in his hand and trying 
to conceal it at the same time when the other persons were trying 
to get rid of the other articles. So far as his case is concerned, 
. the Magistrate has given him seven years under section 20 of 
the Indian Arms Act and that conviction and sentence must 
stand. The conviction under section 41r Indian Penal Code 
on him must be set aside. J do not understand how a person 
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can be convicte1 both under section 20 and rọ (f) of the Indian 
Arms Act in respect of the same revolver. So separate convic- 
tions ‘under 19 (f) may te eliminated. He has been given five 
years under section 5 of the Explosive Substances Act and he 
has teen given seven years on the conspiracy charge. Save as 
already mentioned, these convictions and sentences must stand 
and his appeal must be dismissed. 

The next person is Sailaja Ranjan Bhattacharjya—one of the 
appellants in appeal No. 252. He has teen found guilty and 
given two years’ rigorous imprisonment under section 411 Indian 
Penal- Code That must be set aside. He has also been given 
two'years under section 19 (f) of the Arms Act. That may also 
be set aside. He-has further been given four years under section 
5 of ‘the Explosive Substances Act and 434 years on the conspiracy 
charge. In his case, we have to.examine whether the evidence 
is good and sufficient against him to show that he committed an 
‘offence ‘under the Explosive Substances Act and took any part 
in'the ‘conspiracy. It appears that Dharani’s mother is the aunt 
‘of ‘this ‘accused. There is no evidence to show that he was in 
‘the habit ‘of visitirg Dharani’s nor is therc, so faras I am aware, 
any ‘proof that he ever visited Dharani’s before. He called some 
‘evidence of a dubious character to show that Dharani’s mother 
was ill and that he had been told by his people on ‘that account 
to ‘go and see her. This ‘evidence is very unconvincing. It 
‘appears that he did not go at once-.at the time this alleged message 
is said to -have been received. There is no reliable evidence to 
show that the lady was ill and one cannot but suspect quite 
strongly that the circumstances -are ‘such -that his relationship with 
Dhàrani had little ‘or nothing to do with ‘his presence on that 
‘night. But at the same time the question for the Court is :not 
‘that. The question for the Court is whether the ‘prosecution 


„evidence proves that he—a boy apparently of 16 years’or there 


‘abouts was engaged in making these explosive substances‘or was 
‘a party to the conspiracy to make them, Itis saidthat'he had 
no luggage. But if he had no luggage I am‘ not ‘at all of the 
‘Opinion-that that is a ‘crucial test as to whether he was there for 
‘one ‘purpose ‘or other. It is possible ‘thata boy of 16 may go 
to'a ‘relation of his without taking a cuit case. I do not know 
why -he ‘should act otherwise, if he was going there for any other 
‘purpose. The question is whether his presence ‘there ‘which is 
all ‘that Has been proved against him—his presence not only in 
this dari but in this hut under the circumstances is sufficient proof 


You, LVIL] . nHtegts cota -n 


that. he was-one of the persons engaged in making explosive sub- 
stances or that be was a party. tothe conspiracy. ; Dharani when 
arrested said that Sailaja.had been: sleeping \ with him and, if-he 
was on a visit-to Dharani’s I do „not think it very improbable that 
he should be in this particuiar hut on that night. If in these 
circumstances a number .of . pegple - were - there with, Dharani’s 
connivance , for the purpose , ‘of * making ‘bombs, it, Apes not, neces., 
sarily follow that this hoy., of 19 was taking part,in that ack, It 
is quite possible. that he .remgined in-that hut and saw what was 
going on and, in yiew of the fact that, his. tere presence in that 
hut at that time. in the morning - is not having. ‘regard to his rela. 
tionship . quite conclusive of. his guilt, I feel distinctly unhappy i ir 
respect. of his ` conviction and, I am not prepared. to allow it; to 
sland. ‘The _ circumstances are highly. suspicious byt the prosecu- 
tion.. has . not, to my mind, exclyded successfully the. possibility 
that this boy was there on a visit of some sort or another, .,I 
think that hiş, , conviction ee to be set aside and.that he. should 
be acquitted. 


So faras the accused No. EE in Pe No» 
253 is concerned, he too is said, to bea boy of; 16 years--of age ; 
but excuses for bis. presence on that night in that ghur in a legiti- 
mate mariner ` are_much too bad. Ihave po doubt that he was 
in that glut on that night. with those materials for the purpose of 
making Bombs. 

~The appellant No. 3 in + appeal No. 254, namely, Sudhir Chunder 
Bhattacharji like Sailaja is a relation of Dharani—Dharani being 
his maternal uncle. In his case, it seems to me that his own 
explanations are entirely inconsistent with one another. He is 
nota boy. His age is about 23 years and I am quite satisfied 
that his relationship with Dharani had nothing whatever to do 
with his presence in the gur on that night and it is not in the 
least accounted for what he was doing there. On the same 
principle, it seems to me that the casc against Jagat Bandhu Basu 
aged 20 years and Prafulla Kumar Majumdar aged 25 years— 
the other two appellints in appeal No. 254 is made out. 

Then I come to Manindra Chunder Debnath—the third appel- 
lant in appeal No. 252. He appears to be a person of somewhat low 
caste—the Magistrate describes him as belonging to the depressed 
classes. It has to be admitted that he had been for sometime 
employel by Dharani as a servant, If that is so, that I think 
would account quite sufficiently for-his presence in that house 
consistently with his being innocent of any complicity -in manufac- 
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turing these bombs or of being a party to the conspiracy. The 
conviction in the case of Manindra was not pressed on the 
part of the prosecution and I think that that course of action 
was just and proper. Manindra too must be acquitted and dis- 
charged. ` l 

Save Sailaja and Manindra whose appeals have been allowed 
and save Dharani, the other appellants should, in my judgment, 
be convicted simply under section 5 of the Explosive Substances 
Act and also under section 5 of the said Act read with section 
12z0B Indian Penal Code. The sentences which have been 
passed upon them have been passed under section 120 B. So, 
it is not necessary to make any alteration in the sections under 
which the sentences have been passed. In the case of Dharani, 
I have already intimated that he is clearly guilty under section 
20 ofthe Indian Arms Act and that the sentence upon him must 
stand. 

In the result, therefore, the appeals of Sailaja and Manindra 
are allowed and the appeals of the other appellants are dismissed 
as indicated above. 

€ostello, J s—I agree. 

ALT. Me, Appeals of Sailaja and Manindra 
in Appeal No. 252 allowed ; 
Appeal of Dharani in No. 252, 
and Appeals Nos, 2537'& 254 
dismissed, 
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Before Mr. Justice M. N. Mukerji. 


SHEIKH WAFIZ 
D 
MAHAMMAD NANNOO AND OTHERS.* 


Right of way Village pathway—Customary right, how established, 


A customary right in respect of a village pathway must be established by 
proving a local custom by which the residents or any section of them, of a parti- 
cular district, city, village or place, are entitled to use the land not belonging 
to or occupied by them, and to do acts in respect thereof which if there was no 
such custom would be acts of trespass. Such custom must be proved by rellable 
evidence of such repeated acts openly done which have been assented and sub- 
mitted to, as leads to the conclusion that originally by agreement or otherwise 
the usage had become the customary law of the locality. Twenty years have got 
very little to do with the question of the right. ` 


Ali Mohammad v, Sheikh Katu (1) followed. 
Appeal by Defendant No. r. 
Suit for declaration of a right of way over an alleged gofat. 


‘ 


The material facts appear from the judgment. 
Mr, Birendra Kumar De for the Appellant. 


Mr. Biraj Mohan Mojumdar for the Deputy Registrar. 
Mr, Satindra Chandra Khasnavis for the other Respondents, 


The following judgment was delivered: - 


Defendant No. 1, in a suit which was instituted by the plaintiffs 


for declaration of a right of way over an alleged gofat, is the 
appellant in this appeal. The suit was dismissed by the trial 
Court but had been decreed by the Subordinate Judge on appeal 
ina modified form. The gopat which forms the subject matter 
of the suit will appear from the commissioner’s map which is to 
be found on the record and the portion of it which has a direct 
bearing on the case is marked in that map as lying between 
stations r and 16. Although I am not prepared to interfere with 
the decision which is complained of in this appeal I must say that 
T am unable to disagree with the learned Advocate for the appel- 


* Appeal from Appellate Decree No. 1796 of 1930, against the decree of Babu 
Monoranjan Roy, First Additional Subordinate Judge of Mymensingh, dated the 


6th March, 1930, modifying that of Babu Surendra Kumar Ghose, Munsiff, grd , 


Court, Netrokona, dated the 25th January, 1929, 
(1) (1922) 36 Ç. L. J. 280 (284), 
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lant in his submission;that the Subordinate: Jydge has fallen into 
an error in dealing with the case in so far as it is a question of the 
exact nature of the right which--had to be determined. The suit 
was instituted by the plaintiffs on their own behalf and also on 
behalf of all the inhabitants. of: certain villages. The averments 
in the plaint were that the gofat in question was a village pathway 
through’ which the „ aforesaid. villagers. of the several villages had a 
customary right to pass ‘and ‘curiously ‘enough jt was also stated 
that ‘they, “had been. using .thesame, for a period of upwards of 
20 years, that is to say, since time -jmmemorial.”. .:In the alterna- 
tiye there . waguan averment, as. regards the pijat ‘being ‘one in 
Which -the-said villagers had a right .of. way as of. necessity. The 


trial: Court}: ag: ‘already “observed, dismissetf the suits: ' Its findings 


were that ‘to the extent of” the’ thway that’ ‘lay ‘between ‘statioris 


“y and 6 such ‘gopa “did exist but that it was 'bùlý a private path 
_used by the neighbours. of. the | ` defendant No. Iı and that the 


villagers in general had actually..mo right of,user i in respect of it 
and as regards portion lying between, stations 6; to 10. that portion 
was of much lesser width and was actually in thg; nature ¢ ofan 
ail in respect of Which also the plaintiffs had. no ight of, user at 
all. ‘The trial Court appears to havé’ disbélieved the oral evidence 
that was adduced inrespect .of thé plaintiffs: cäse- as regards the 
customary right and -right. of user as of.necéésity. The Subordi- 
nate Judge in-the,ope ning paragraph of hiş- judgment set out ‘the 
plaintiffs’ case quite correctly saying thatthe pathway was claimed 
by the plaintiffs on their own behalf as well as, on behalf of the 
other , Villagers of the “mhiddlé "para of “villlige Jaipasha ‘and that 
“Hidir-c casé was that they had been using‘ it from: time’ ‘imbiebtorial 
‘and’ also. that ‘they ‘claimed’ the pathway: as‘an'éagement of neces- 
lefty, ` + When didciissing tHe “evidence in his’ ‘jidgment “hd reféitdd 
Ne the: evidence of #° nuinber of awitnessé$ 'ekaltiined - “on! behalf ‘of 
"the * plaintiffs and dbsetved thatit wás ‘cleat frdm' ‘their evidénce 
“that r the ‘plaintiffs and the ‘people’ of Maijpara’ had’ been” ing! tHe 
‘yathiway’ for over’ 20 “years ‘ag’ an “easement dnd af of tight! He 
"Hiei “proceeds ‘to consider the nature‘of thé’ “user: ahd‘dlter hivirlg 
“gait ‘vith it i in certain ‘subsequent parigraph’- -of ihis judgiient - He 
“Gane to “the contlision ` that the: contentidrf thăt avas urged: on 
“Behalf ofthe defendant ‘to the effect thdbstiéh tier oni the pärt of 
: the plaintiffs as there was in respect:ofthe gopal, Was, Of: a., permis- 


pive- character. and ‘disposed: ofthat contention as:being, untenable 
“dnd: he also found’ that 1e col had. only the ‘right | to ps 
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bring their women folk in palanquins. The learned Judge thus 
négatived a material part of the plaintiffs’ case which was to the 
effect ‘that they could -take plough cattle over the gopat and 
indiscriminately use the gopat for taking conveyances and things 
of ‘that kind over it. The Subordinate. Judge also found that 
there could be no question of any easement-by way of necessity 
‘there’ being other paths ‘through which the plaintiffs could reach 
‘the fields to go to which they have been asking for this gopat. 
‘In the light of the findings thus arrived at the learned Subor- 
.dinate. Judge made a modified decree in favour of- the plaintiffs. 

-: The appellant has not been slow to take advantage of the error 
into. which the Subordinate Judge has: fallen by referring to an 
“ensement’ which in his opinion had been established by evidence 
adduced in view of the statements which they had made and which 
according to him showed that there had been user as of right, etc. 
‘for a period of over 20 years. 20 years have got very little to do 
with the question- of the right that was claimed by the plaintiffs in 
the case. It was clearly. a customary right in respect of a village 
pathway which as has been clearly pointed out in the case of 
Ali Mohammad y, Sheikh Katu (1) must be established by proving 
“a local custom by which the residents or any section of, them of 
a particular district, city, village or place are ‘entitled’ to use the 
land not-belonging to or occupied by them, and to do acts-in 
respect thereof which if there was no such custom would be acts 
of trespass.” It has been also pointed out-in that case that 
such custom, must be proved by reliable evidence of such repeated 
‘acts openly done which have been assented and submitted to as 
leads to the conclusion that originally by agreement or otherwise 
the usage had become the customary law of the locality.” The 
reference of 20 years therefore is certainly unhappy and perhaps 
also misleading. In view of the argument which has thus been 
advanced on behalf of the’ appellant and with which I entirely 
agree it becomes necessary for me to look into the evidence. 
Mr. De has referred me to the evidence of five witnesses for the 
plaintiffs upon which the learned Subordinate Judge appears to 
have relied in his judgment and which evidence he seems to have 
entirely believed. Mr. De’s confention is that it is not so very 
clear from the judgment of the learned Subordinate Judge that he 
is prepared to believe the evidence of those witnesses in so far as 
it seeks to establish user for a period of over 20 years and that it 
is not an unreasonable inference to make, having regard to the 

(1) (1922) 36 C. L. J 280. 


69 
Civ, 
1932. 
a 
Sheikh Wafiz 


Mahammad Nannoo. 


“40 


Civ, 


1932. 
Nomen! 
Sheikh Wafiz: 


Va 
Mahammad Nannoo. 


THE CALCUTTA LAW JOURNAL, [Von LVII. 


fact that the evidence of those witnesses in respect of user by the 
taking, of conveyances and cattle has not been accepted by the 
Subordinate Judge to hold that he accepted the evidence of those 
witnesses only to the extent that it went to establish that the user 
was fora period of 20 years or so. Having read that evidence 
I have come to the conclusion that such a contention is not 
possible. The whole object of the plaintiffs in leading evidence 
in the case appears to have been to establish that the right was 
being exercised from time immemorial. There is evidence of 
the plaintiffs to the effect that the pathway had been used by these 
villagers for about 200 years, ‘The witnesses have strenuously 
stated the user to have been for 5o years or periods ofa like 
character. Having regard to this evidence which the Subordinate 
Judge seems to have accepted in its entirety in so far as the length 
of the user is concerned, his finding as regards the right of the 
plaintiffs may, in my opinion,‘ be justly read as amounting to this 
that that evidence points to a customary right having its origin in 
some sort of an agreement which gave rise to that right. 

On the whole, therefore, I think it would not be right for me 
to interfere with the decision of the learned Subordinate Judge 
though technically speaking itis open to the criticism which has 
been levelled against it-by the learned Advocate who has appeared 
on behalf of the appellant. The result, in my opinion, is that the 
appeal must be dismissed, but having regard to what I have already 
said, I shall make no order as to costs in favour of the respondents, 


A T.M. Appeal dismissed. 


i 


' 
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Before Mr. Justice M. N. Mukerji and Mr. Justice D. N. Mitter. 


RAI NABAGOPAL SARKAR BAHADUR 
v. 
MRS. SARALABALA MITTER.* 


. Wit—Undue influence—False represeniation~Burden of proof. 


~- Per Mukerji, Y.: In order a mental weakness to be sufficient to constitute 
testamentary incapacity, the incapacity must be gua the Will in questian. 

It is not because one person bas unbounded influence over another that such 
influence when exercised, even though it may be very bad indeed, is undue 
influence in the legal sense of the word. The Will, however brought about, 
either by good offices truly rendered to the executrix or by show of false 
affection or concern for the good and welfare of the testatrix or by using the 
testatrix as a means for securing a purely selfish end, must, be regarded as the 
expression of the testatrix’s own wishes. 


Per Mitter, F.: It is not enough to show that the testatrix's Will was 
dominated by the propounder but it must be shown further that the influence 
was exercised on the particular occasion and the Will was the result of that 
influence, 


Wingrove v. Wingrove (1); Baudains v. Richardson (2) and Craig v. 
Lamoureux (3) referred to. 


` Per Mukerji, F.: If A, to whom bequest of entire estate of B was made, 
knew that in all probability the latter would die first, the execution of mutual 
Wills cannot be held to have been vitiated unless A had the intention to revoke 


her own Will immediately after and without B’s knowledge. 


“The amount of evidence which would induce a person of strong mind and 
in good health to make a Will according to the wishes of the persons who were 
inducing such a testator must be very much greater than the amount of induce- 
ment which would improperly influence the mind of a person who was weak 
partly from mental infirmity and partly from ill health.” In the case of induce- 
ment by fraudulent misrepresentation the position is not different. 


Hampson v. Guy (4) referred to. 


Per Curiam: Where the Will was the result of the false representation 
that a large debt was owing by the testatrix to the propounder and thus inducing 
her to niake tbe bequest of entire estate to the latter, it cannot stand. f 


Per Mitter, F.: Where the evidence shows that the testatrix was an intelli- 


* Appeal from Original Decree No. 252 of 1927, against the decree of 
J. C. Lahiri Esq, Additional District Juege of 24-Pargannas, dated the 13th 
June, 1927. 


(1) (1885) 11 P, D. 81. 


(2} [1906] A. C. 169 (184). 
(3) [1920] A. C. 349. 


(4) (1891) 64 L. T. 778. 
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gent lady-but-at the same time impressionable, the onus is thrown on the cayegtor 
to prove either fraud or undue influence in obtaining the Will. 

Tyrrell v. Painton (1) referred to. . f 

Deceit practised on the mind of the testatrix easily led by impressions is 
sufficient to annul her testament. 

Fraud is no less detestable in law than open force. Where therefore the 
testatrix is circumvented by fraud, the testament is of no more force than if she 
were constrained by fear. 


Although the testatrix did know and approve of the contents of the Will the 
paper may be refused probate if it be found that fraud has been putpostly prac: 
tised on the testatrix in obtaining the execution thereof. 


Guardhouse v. Blackburn (2) referred to. 

Appeal by the Defendant (Objector.) 
Application for probate of a Will. bo ips 
_ The material facts appear from the judgment, i 


Messrs. Broja Lal Chakravarti, Pyari Mohan Chatterji and 
Krishna Laé Banerjee for the Appellant. 


Messrs N. N. Sircar (Advocate-General), Panchanan Cie 
Jagat Chandra Bose, Durgadas Roy and Gunendra Kumar Ghose 
for the Respondent, 


The following judgments were delivered : i ` 


.Mukerji, J :—Fhis appeal has been preferred from te He 
sion of the Additional District Judge, twenty-four Parganas, 
granting probate of the Will of one Mrs. Bipin Bala Sarkar. She 
is alleged to have executed a Will on the sth July r922, and got 
it registered on the 17th September 1923. She died on the 6th 
March 1925. Mrs. Sarala Bala Mitter, the executrix named ‘in 
the Will and to whom the entire bequest was made, applied for 
probate. Notices were issued on the testatrix’s husband Rai 
Bahadur Nabagopal Sirkar, her brother Dr. S. K. Bose, and 
‘her sister Mrs. Kiran Bala Chaudhury. The husband and the 
sister contested the proceedings, and in this appeal the former 
alone is the appellant. ; a 

To deal with the questions which have ‘arisen in this appeal, 
a short history- of the life of the testatrix will not be out of place. 
She appears to have been born somewhere about 1867, and was 
married to the appellant quite at an early age. In 1880, when 
only about 13 years old, she gave birth to a child which died 
within 2 or 3 days of its birth, She then contracted an illness> 


T tay’: [1894] P. D. 161. (2) (1866) L. R. i P; & D109.. 
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in the shape of a severe type of headache from which she would 
feel relieved only after a haemorrhage. In 1886 she gave birth 
to another child which too died within a week or so. She fell 
seriously ill after her second delivery. She used to get fits of 
temper with little or nothing to provoke her and such fits were 
followed by severe, headache, relieved by haemorrhage as before. 
Medical advice was against the stopping of the haemorrhage. 
At times she became excessively sad and morose. Attempts 
were made to provide her with diversion. A child was given to 
her to fondle. A lady teacher was employed for keeping company 
with her and helping her in light studies. The husband, about 
this period, used to remain at Simla for nearly 8 months in the 
year and could avail of his wife’s company for the remaining few 
months only. She was then put into a school where she studied, 
somewhat irregularly and without making much progress, for about 
a year. She left school in 1890. At school she became friendly 
with one Miss Bimala Bala Raha, a Christian girl. From 1891 
to 1894 the two lived almost always together and at various places, 
the testatrix bearing the expenses of both out of monies she used 
to get from her husband. Though then a Hindu she lived with 
Miss Raha and they both on some occasions put up with people 
professing Christian faith and at times also with European or 
Eurasian ladies as their paying guests. She then contracted 
friendship with a Miss Hall and a Miss Murial. During the 
perjod from 1894 to 1900 the position was that the testatrix used 
to stay at Darjeeling fur 8 months in the year while the husband 
used to stay at Simla, and she used to remain for 4 months in 
the year at Calcutta when her husband was able to remain here 
with her, but even when living with her husband she would not 
leave the company of Miss Hall, or Miss Murial. In 1900 the 
husband had to go to Berar to join his new appointment there 
and the testatiix then went with Miss Hall to Mussoorie or 
Dehradun. She then managed to get Rs. 4000 from her father 
and went to England with Miss Hall, without her husband’s 
permission, though all along and even during her stay in England 
the husband used to send her remittances. In England she got 
a:prize for some curios which she displayed in the Exhibition. 
Returning from England after a stay of 8 months or so she went 
with Miss Hall to Meerut, Gaziabad, Hazaribagh, Simla and 
elsewhere, occasionally going to meet her husband at the places 
where he used to be, but always accompanied by Miss Hall. 
This sort of thing continued til the year r912. All through 


73 


Civil. 


1930. 
ae 


Rai Nabagopal 
Sarkar Bahadur 


v. 
. Mrs. Saralabala 


Mitter. 


Mukerji, F. 


74 


Civil, 


od 


1930. 
Naeem 


Rai Nabagopal 
Sarkar Bahadur 


v. 
Mrs. Saralabala . 


Mitter, 
Mukerji, F. 


THE CALCUTTA LAW JOURNAL. {Von LVI. 


this period the husband used to pay her all her expenses, some- 
times sending her the whole of his salary at others lesser amounts 
but always sufficient to meet her own and her friends’ expenses. Her 
lavishness or extravagance, the evidence shows, was disapproved of 
by her near relations, but she would have her own way and they 
could not check it. Off and on during this period between 1900 
and 1912 she used to come to her mother or her sister, but only 
for short periods. So far as may be gathered from the evidence, 
during the first part of this period the husband and the wife used 
to live together at Berar during winter months and the wife passed 
the summer months either at some hill station or with her friends, 
and towards the latter part of the period her visits to her husband 
became very few and far between. Of the events that happened 
during this period one worth mentioning is the following: In 
1904 she left her husband in Calcutta and went to Gaziabad and 
in 1905 embraced Christianity. On her doing so the husband 
executed a Will appointing his father-in-law f. e. the father of the 
testatrix executor to it, and later on when the said father-in-law 
fell ill he revoked that will and made another appointing his 
sister-in-law Mrs. Chaudhuri executrix. In June 1907 her father 
fell seriously ill and when intimation of this illness was sent to 
the testatrix at Mussoorie where she was at the time, she asked 
for a remittance of Rs. roo and though that amount was sent to 
her she did not come to her father. About the end of 1907 the 
testatrix came to Calcutta at her mother’s request and proposed 
to go to Hazaribagh with her sister and mother, so that all of 
them might live there for some time. On that a house was 
engaged and the two sisters lived there for about two months 
during which time she would not countenance any proposal to 
take their mother to that place. ' She thereafter came back to 
Calcutta on hearing that Miss Hall has come to Calcutta and did 
not contribute towards the expenses that had been so unneces- 
sarily incurred. She had very little affection for her mother at 
this period and in one of-the letters (Exhibit 8 (2) ) which her 
sister Mrs. Chaudhurani wrote to the appellant in May 1908 she 
wrote, ‘‘Mother does not wish to write anything to dada (a term 
by which the testatrix used to be referred to by her), She says 
that when Bipin (the testatrix) seeing mein my present condi- 
tion went away thoughtlessly, I do not any more wish to say any- 
thing to her for me.” In that letter as well as in other letters 
written by Mrs. Chaudhurani to the appellant [Exhibit 8 (1) and 
Exhibit 8 (3)] shortly after in June\and July r908, Mrs. Chaudhurani 


Vou, LVII.] : HIGH COURT, 


k 


complained of the way in which the testatrix was squandering money 
, and acting thoughtlessly and stated that “It was not possible for 
any human being to settle anything ih respect of the testatrix, 
that she would never listen to anybody’s advice and that her 
only object in life was to stay in any way with Misses Hall and 
Murial no matter how much money she had to spend and how 
much inconvenience and humiliation she had to suffer for that.” 
In some of these letters Mrs. Chaudhurani suggested that this 
sort of conduct on the part of the testatrix should be put down, 
and that the husband should assume a firm attitude and make 
some definite arrangement as regards payment of money to her, 
that is to say, puta limit to her expenses. In 1911 however she 
came to Calcutta when her mother was suffering from paralysis 
and promised to live together, to share in the expenses and to 
tend and nurse the mother. She lived with them since then 
till January 1912: when the husband came down and saw the two 
sisters living with their mother as aforesaid. Towards the end 
of the period above dealt with began a new chapter in the life 
of the testatrix. This chapter of her life will presently be des- 
cribed. , f 
The proponent of the Wil, Mrs. Saralabala Mitter was 
younger than the testatrix by about ro years. She is a Chris- 
tian having embraced that faith at the age of about ten or so. 
She was married at the age of rr or 12, but her husband 
died within a few months of the marriage. She graduated in 
Igor, was posted as a teacher in the Bethune College and worked 
there till 1906. She then went to England where she got a 
diploma, came back to Calcutta in 1908 and resumed her duties 
in the Bethune College. In October 1908 the Government institution 
now located at Ballygunge and known as the Hindu Widow’s 
Training Institution was started and she was appointed its first Lady 
Principal and has continued in that capacity ever since. In 1908 
her salary was Rs. 200 a month. She became a Gazetted officer in 
or about 1913. Her pay was increased to Rs. 250 about the end of 
1916 and in rọrọ it was further increased to Rs. 300. In rg21 she 
was on leave for about a year, for ten months outof which she got 
only, half her pay. In June 1922 she got an increment in her pay 
bringing it up to Rs. 325. Thereafter it was again increased to 
Rs. 375 which was the pay she was drawing at the date of her depo- 
sition in the present case. She came to know the testatrix when her 
age was 4 or 5 years and that of the testatrix about 16 and claims 
to have acquired the rudiments of education from the latter in her 
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childhood. She met the testatrix later in life at Simla in 1910. 
She kept herself in touch with and informed about the testatrix and 
in 1910 wrote about the testatrix [Exhibit R(3)] to the latter’s sister 
that “the real fact is that her (meaning Mrs. Sarkar’s) whole mental 
condition is not normal that is to say that like one spell-bound she 
is driven so much by others that there is nothing which can be 
called her own free will. Under such circumstances to help her 
further in such matters, is really injurious to her.” In the same 
year on receipt of a wire (ExhibitS) from Mrs. Sarkar requesting 
her to get Rs. rco from the mother and send it to her, Mrs. Mitter 
wrote to the sister Mrs. Chaudhuri thus—(Ex. R):—" Just now I 
received this wire from Mrs. Sarkar. I do not know what to do...... 
I have no money to send her. Yesterday I got another letter 
asking about the money and juSt now this wire. What do you think 
of it? Please do what you think best.” Lateron inthe same 
year she again wrote to the sister (Ex. B),—‘Mrs. ‘Sarkar taking with 
her so many friends and acquaintances, is wasting money, without 
the least compunction and does not her heart cry a little for Bowma 
(meaning the mother)?”, In 1912 when the. testatrix was living 
with her mother and sister and Mrs. Mitter was working in the 
School, the old acquaintance between the two was renewed. Mrs. 


_ Sarkar began to visit the School often and sometimes used to pass 


nights with Mrs. Mitter there and the latter used often to come to 
the testatrix’s house and have her company. Mrs. Mitter became 
very familiar with the family and used to call the mother as 
“Bowma”. The feelings of the testatrix at this period towards her 
mother and sister on the one hand and Mrs. Mitter on the other may 
conveniently be described in the words of Mrs. Chaudhuri in her 
evidence: ‘Intimacy grew up between Bipinbala and Sarala and I 
made comments on the subject. As gradually more nights were 
passed by Bipinbala at the School, less attendance was paid by her 
to her mother...... With the growth of intimacy between Sarala and 
Bipinbala the latter discontinued payment of house rent.” Mrs. 
Mitter treated Mrs. Sarkar with all love and kindness and made her 
quite happy. In June r912 Mr. Sarkar wrote to her [Ex. 6(1)],— 
“ She (i. e. Mrs. Sarkar) had had more than the ordinary share of 
troubles and. sorrows of this life. She writes to me that in your 
company she forgets all this and thinks herself quite happy.” In 
July rgr2 he wrote ina similar letter [Ex. 6(2)],—“It is very kind 
of you to make her as happy as possible. I think that she wants 
above all a bright companion like yourself who can make her forget 
her unhappiness, The good effects of your wholesome influence 
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over her mind have already been noticed by me.” Inthe next 
month he wrote [Ex. 6(3)|,—“ I am grateful to you forthe healthy 
influence which you are exercising on the mind of my wife. If such 
influence had been at work some 15 or 20 years ago my wife would 
nit have fallen into her present pitiful circumstances.” In 1913 
Mrs. Sarkar and Mrs. Mitter went together to Nagpur to Mr. 
Sarkar’s place. About this time there was an arrangement between 
the parties and it may well be described in the words of Mr. Sarkar : 
“When in 1913 I met with Mrs. Mitter, I had detailed discussion 
with her about my wife. I said I had then no sufficient funds for 
building a house for my wife. Mrs. Mitter then suggested that it 
would be more convenient and economical if my wife would live 
with her at the School premises. In that case she ‘would have 
greater diversions and would be relieved of the sorrows which had 
been cast upon her by nursing the deceased mother. (Meaning, 
the mother who was then ill and died subsequently). .1 said nothing 
could be saved if my wife would continue to spend so lavishly. 
Mrs. Mitter then gave mean assurance that she would keep my 
wife’s moncy and there would be no unnecessary expenditure. She 
requested me to save some money for providing for my wife. Mrs. 
Mitter told me that my wife’s monthly boarding expenses would 
not exceed Rs. 30. Allowing some amount for pocket expenses 
there would, as Mrs. Mitler told me, a decent sum to be saved 
every month out of the amount of Rs. roo to be sent by me. My 
wife’s health was very bad when she went to Nagpur. At Nagpur 
there was some improvement and I requested my wife to stay on 
with me. Mrs. Mitter then leit Nagpur. Aftera month my wife 
received a telegram to the effect that her mother was seriously ill. 
She started for Calcutta by the next available mail train. It was 
settled that provision would be made for my wife by building a house 
on the land already purchased.” It would seem to be the respon- 
dent’s (appellant’s ?) case that this telegram was sent by Mrs. Mitter 
and was a ruse ; but, this suggestion need not be examined because 
there is nothing substantial to support it. Mrs. Sarkar came back 
and put up with Mrs. Mitter as before, occasionally coming to see 
her mother who was not keeping good health and died eventually in 
1917- During this period the evidence relating to the number of 
visits that she made to her husband or of the husband to her is not 
at all clear; but it is plain that Mr. Sarkar used to send her the 
stipulated monthly allowance, and also other remittances according 
to her requisition, in order that she might not be in want and also 
that she might live decently and defray all such expenses that a lady 
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of her position might have to tincur. Mr. Sarkar was an Extra 
Assistant Commissioner in Berar on a pay of Rs. 500 or so and 
latterly as Assistant Secretary he used to draw a salary of Rs. 750. 
He retired in s915 but though he then retired from service he 
joined the bar. He says he had to dosoas he was required to 
make some provision for his wife. One thing is quite clear that the 
husband and the wife never met during the period from 1977 till 
December 192q when Mr. Sarkar came down to Calcutta to see his 
wife who was then ill. On the 3rd February 1925 Mrs. Sarkar 
accompanied by Mr. Sarkar and Mrs. Mitter left for Purulia and she 
died there on the 6th March, 1925. 

We now come to the events which haye a more direct bearing 
on the controversy which has centred round the Will. In 1913 two 
adjoining plots of land, ro cattas each, were purchased, one for 
Mrs. Mitter and the other for Mrs. Sarkar, at Garcha in the suburbs 
of Calcutta, Mrs. Sarkar’s portion being premises No. 36-1 and Mrs, 
Mitter’s No. 36-2,Garcha Road. Since the arrangement mentioned 
above Mrs. Sarkar lived with Mrs. Mitter in the premises of the 
School. A letter [Ex. 6(6)] of 1913 shows that it was contemplated 
that Mrs, Mitter and Mrs, Sarkar should have two houses by the 
side of each other on the said two plots of land and live as next 
door neighbours and that Mr. Sarkar quite approved of the idea. 
In 1915 however Mr. Sarkar appears not to have been in favour of 
spending money for building a house in Calcutta as it would not 
be of any advantage to do so because he had no intention of living 
in Calcutta [Ex. 7(6)]. In 1916 Mr. Sarkar considered that his wife 
was having every comfort and had impreved a good deaf and he 
expressed satisfaction that she had quoted a Sanskrit Sloka in one 
of her letters [Ex. 6(10)]. In 1917, probably on the death of the 
mother, Mrs. Sarkar went for a time to live with her sister and the 
remittances which Mr. Sarkar used to make to Mrs. Mitter for his 
wife used to be made over to her by the latter, but Mrs. Mitter 
often looked after her, attending to her needs and comfort. In 
November 1917 in one of her letters to Mr. Sarkar (Ex. E) she 
wrote, “I often go there and look after both the sisters’ food and 
comfort, etc., as far as possible ; so you need not be anxious for 
them.” Mr. Sarkar, though away from his wife appears to have sent 
remittances regularly to Mrs, Mitter and in addition to that to have 
sent her such extra expenses as would be necessary for such items 
as a new pair of shoes, Christmas gifts, doctor’s fees and the like ` 
[Ex. 6(14), 6(18), 6, 6(20)]. In November 1918 Mrs. Sarkar having 
again fallen ill and having apparently wanted some extra money 
Mr. Sarkar wrote to her [Ex. 7(2)]: “I became very sorry to hear 
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that you had an attack of illness agdin. That Marwari has not yet 
given money, I am afraid lest he too should deceive. However you 
better arrange to see the Bijoya ceremony. Borrow money from 
Sarala now. IfI fail to pay up in the next month, during Christmas 
then I shall try to pay up next year during February. However, 
arrange to see illumination. Get into the motor of a careful driver.” 
Near about this period or, to be more accurate, about the end of 
1917, Mrs. Sarkar was apparently desirous of going to her husband, 
but though there was no direct refusal on the part of the latter, the 
letters that he wrote to her suggest that he did not consider this 
course convenient. It would not be an unfair inference to draw 
from such letters as Exs. 7(3), 7(4) and 6(:6)} that Mr. Sarkar 
rather wanted to avoid her company, but it would not be at all fair 
to say that he was in any way unmindful of her comforts or that he 
did not always do his very best to supply her wants and make her 
otherwise happy. Nothing of importance happened in 1919. In 
1920 Mrs. Sarkar appears to have been contemplating the building 
ofa house on her plot of land and to have been discussing with 
others as to how it could be done: her idea was to build on s5 
Cattas, leaving the remaining 5 Cattas vacint. In March 192r there 
was an important letter written by her to her husband Ex. N(6) in 
which she wrote “ Sarala is trying and labouring hard to get a com- 
fortable small house of mine constructed. It is best to construct a 
house in Calcutta and because its value may increase 8 or ro times. 
I and Sarala have decided to construct houses here.’ If you transfer 
the land to my name then by mortgaging the land at a low rate of 
interest, I shall be able to haye the money procured for the con- 
struction of the house, and the house will be constructed very soon, 
so much so that Sarala is trying that I might be able to reside in 
the new house in the cold weather.” The letter also shows that 
she was quite in earnest and was consulting others as to how the 
house could be constructed on easy terms with a contractor and 
with proper arrangements for its supervision. In Ex. N(go) and its 
enclosure, of about this period, it would appear that she was extre- 
mely anxious that the house should be built, that a contractor had 
l been selected that the plan of the building had been settled upon, 
and that the house would be built on a portion of the land, the rest 
of it being left as a compound, She drew a sketch of the plan on 
the letter itself. It was definitely stated in the letter that a mort- 
gagee who would charge a low rate of interest had been secured, 
and init she expressed her extreme eagerness that the husband 
should make the transfer of the land to her quickly so as to enable 
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her to lay the foundation almost immediately. In April 1921 there 
were a series of letters written by her to her husband [Exs. N(8), 
N(9), N (10), N(z1)] which abundantly show that the one idea that 
Mrs. Sarkar had in her head was to have a house of, her own as 
quickly as possible—she was 4 arranging for its details, including the 
size of the rooms etc. from all conceivable points of view—and she 
was most importunately urging on her husband to see to the com- 
pletion of the transfer of the land as quickly as possible, and stating 
that she had been advised that a free gift of it would be the best 
course to adopt: she stated, “I wish to have the building now 
raised very expeditiously. I am now feeling somewhat better. During 
this time I wish to enjoy (the property) or in other words to live in 
the house and thus to enjoy it. My wish is that I can breathe my 
last in that house of my own. I mustthank my luck that I could 
purchase the said plot of land.” In one of these letters [Ex. N(11)] 
she was anxiously asking her husband to assign over his insurance 
policies to her. There are other letters also written in a similar 
strain. In a letter Exhibit N(2r) written on the 26th April r921 she 
wrote,—It is a fact that by doing business in Calcutta many persons 
are-becoming very rich. Indians coming from other Provinces are 
also becoming owners of large sums of money. Then why you and 
I should not become so, I do not understand...... (complaining of 


. the delay as regards the gift of the land and the assignment of the 


Insurance Policies). Please make some arrangement about this 
soon for I am having. great anxiety ; generally I get no sleep at 
night, you have done well by ascertaining what amount the Insur- 
ance Company will lend you, but ;you please transfer that to me. 


- Afterwards I shall get out the money if necessary at the time of 


p 


building the house.” In the same month having seen a house the 
pattern of which she liked she wrote [Ex. N(7)] in detail as to what 


` her own house would be like with staircase, electric fittings, floor 


made damp-proof, rat-proof and with crazy china, and assuring the 
husband that “Sarala was having all arrangements made.” In 


.May 1921 [Ex. N(21)] she discountenanced the idea of her husband 


coming over to Calcutta, saying— I was also thinking that it would 
not be prudent for you to give up the legal profession : only in that 
business there is likelihood of suddenly getting lump sums......... 
The damp climate of Calcutta may not suit you”; and she 
assured her husband, “ Every endeavour is being made for con- 
structing the building. Ifa house is erected no one would be able 
to prevent its fetching a rent of three or four hundred rupees...... 
Even if I have got to construct the building by incurring debts the 
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debts would be paid off with the rent alone.” In May r92r she 
wrote—[Ex. N(14)]—“The contractor has been asked to give 
detailed accounts. Give me an idea as to the dimensions of the 
house you want, so that I shall be able to get an estimate made. ” 
In Exhibit 7(16) dated 14th May t921 Mr. Sarkar wrote to his wife 
that he would be able to give her Rs. 5000 and that she might 
borrow Rs. 10,000 so that a house costing Rs. 14,000 might be 
built. He promised to assign over the Policies to her soon, but 
asked his wife to borrow the money through the Solicitor Mr. J. N. 
Basu and after consultation with the latter as wellas with Mrs, 
Mitter. Letters [Exhibits N(x5), N(16), N(r7), N(z9) and N(23)] 
written in May and June 1921 show how importunately she was 
asking the husband to complete the gift and the assignment and to 
try his best to-procure money for her, assuring him on the other 
hand that she and Mrs. Mitter were putting their brains together for 
the building of the house and that Mrs: Mitter was trying to get 
. second hand materials at cheap prices for being used in the build- 
ing. By the middle of June 1921 the deed of gift was completed 
and a power of attorney which for some reason or other was neces- 
sary was executed by the husband [Exhibit 7(7)], and then was 
written by her a letter Exhibit N(25), which shows that Mrs. Mitter 
had advised her not to borrow money on mortgage of the land. 
She wrote “The contractor will have to be paid some money in 
advance...... Sarala is also trying hard for the necessaries to build 
the house. Her desire is that I may enjoy the house at least for 
ten years, because my lifetime is very short. I think my age is 
about 56 or s7 years. How many days shall Ilive? At this stage 
I have got a small piece of land. Where shall I get brick and 
timber? Sarala is not allowing me to borrow money by mortgaging 
the land at a high rate of interest. She is trying to collect as much 


money as she can get at a low rate of interest; but itis difficult to: 


get that.” She putin in this letter a statement which is now 
admitted to be untrue viz: that a large sum of money belonging to 
Mrs. Mitter was locked up in shares. She asked the husband 
whether it would be possible for Mrs. Mitter to borrow some 2 to 
4 thousand rupees from Government by way of advance on her 
salary: Witbin four days of this letter she wrote a letter [Ex. 4(8)] 
to the Solicitor Mr. J. N. Basu that she had now got the Life 


Policies transferred to her and it was her wish to have certain: 


Tannery Company shares transferred to herself. In July 1921 Mr. 
Sarkar wrote to his wife [Ex. 7(z0)] informing her that he had 
executed a Will in ber favour bequeathing all his’ property to her 
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and appointing her the executrix “because everything will be done 
in accordance with your wishes.” Mrs. Sarkar wrote [Ex. N(26)| 
expressing satisfaction at the giftand the Will and saying that if 
Government money could not be obtained unless the house was 
built on Mrs. Mitter’s land, “ then her house will have to be built 
first, but there would be such an agreement in writing that I shall 
hold a long lease (lifetime) or that the house will be our residential 
house. My house will be let out. Sarala is thinking that after one 
house has been built she will commence the construction of the 
other house. My house will be let.” She informed her husband 
in this letter that Mrs. Mitter was likely to be promoted to the I. 
E. S. Cadre and she would then get a loan from Government calcu- 
lated on a higher rate of pay and further that Mrs. Mitter will be 
able to get loans from her friends when they would find that her 
house was being built. Two days after she wrote to her husband 
[Ex, N(27)];—‘“ I have not been able to arrange for money about 
my-house. Sarala has told me notto think about these matters. 
Anyhow she will make some arrangement. The arrangement should 
be so made that in one house there should be accommodation for 
the residence of yourself, myself and of Sarala and the other house 
should be let out. Sarala isready to borrow money jointly. Let 
me see what is done.” Again, two days after she wrote [Ex. N(28)] 
to her husband that it had been decided aftera good deal of dis- 
cussion and consultation in the presence of an Engineer brought by 
Mrs. Mitter that a two-Storied house should be constructed for 
Mrs. Mitter, because it would not be suitable for her (Mrs. Sarkar) 
to live on the ground floor as she would then get ill, that money 
was available for building the first story but was wanting for 
the purposes of the second story, and she asked the husband, 
“Do lend me money for the construction of the second story 
please. -Sarala will repay the amount...... I shall be relieved 
when a small house is constructed.”,.Pausing here for one 
moment to take a survey of the situation as`it had changed 
by now it is plain that the intense anxiety, the burning desire, that 
she had of having a house of her own is now replaced by an 
equally propelling wish to have a house for Mrs. Mitter first, 
though it may be that it was because Mrs, Mitter’s house would 
be a means by which the end—her own house—would be attained. 
Four days later we find that the two ladies were vacillating as 
to which house was to be erected: first for in Exhibit (N29) dated 
18th July 1921 she wrote—‘Sarala is up and doing in order to 
take effective measures to erect soon a building either on my 
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plot or on her plot. It would be well if you can arrange to get 
for me a loan of Rs. 4000 or Rs. s000. The said noney would 
be repaid in 2 years.” The predominating idea henceforth was 
to secure a loan of Rs. 6000 so that she might lend it to Mrs. 
Mitter, in order to have one house built with moneys of both—a 
two-storied house—and then by mortgaging that house to raise 
money and build the other, and for this purpose she repeatedly 
dunned her husband (Exhibits N30, N3z, U, N4, N37, Noo, 
N34). These letters run on from the end of July to the middle 
of October 1921, andin them are to be found how from time to 
time she impressed on her husband that it was for her sake that 
Mrs. Mitter was very anxious to have her own two-storied house 
built first—as the condition of her health was such that she could 
not do without a fixed place of residence and she had no strength 
at times to move about and these thoughts were causing much 
anxiety to Mrs. Mitter—that if the money was advanced by the 
husband, Mrs. Sarkar would lend it on mortgage to Mrs. Mitter, 
and there would be no difficulty of repayment, after which Mrs. 
Mitter will also help Mrs. Sarkar with a loan for the construction 
of the house of the latter, In Exhibit N (38) dated the 26th 
October 1921 the contemplated loan of Mrs. Mitter on mort- 
gage of her house assumed a proposal to advance her the money 
onahandnote and that is repeated in Exhibit N (39) dated 28th 
October 1921. In the beginning of November rg21 Mr. Sarkar 
sent a cheque for Rs. zooo. On receiving that cheque she wrote 
“you have relieved me of a good deal of anxiety by lending that 
Rs, 2000” (Exhibit N 41): By the middle of November rọzı 
she was again asking her husband (Exhibit N44) for a further 
loan of Rs. 3000 which Mrs. Mitter would be able to repay on 
joining her work in January. In December of that year, she 
gave in [Exhibit N(94)] the reason why Mrs. Mitter was no longer 
willing to take an advance from Government and wrote,—It would 
have been well, if the Government money about which you have 
mentioned could have been got. But Sarala has been given quarters 
for her residence therefore the Government will not now give her 
advance salary : for one or two reasons Sarala does not want to 
mortgage her property to Government, because she isa Christian ; 
she says that the Government will claim her self-acquited property. 
Is this correct? Let me know after consulting law books—she 
wants to mortgage her whole house to me so that I too may have 
aclaim. Let me know this after looking into law books I have 
alittle interest in it and I shall be benefitted. For that reason 
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it would be very advantageous to me if by mortgaging mý own 
land I can keep Sarala’s property in mortgage.” Whatever the 
precise idea may have been it is clear that she was prepared to 


Mortgage her own plot for helping Mrs. Mitter. Now flashed a 


thought again about her own house and she wrote on the 18th 
December, 1921 [Exhibit U (1)]. This time, I shall send you 
a plan of your own house. On the 31st. December 1921 Mrs. 
Mitter wrote to Mr. Sarkar Exhibit J saying that she had a lot 
of ‘pricks and pins’ but the house was approaching completion 
and that “my joy will be crowned when I shall be able to dig for 
Mrs. Sarkar’s premises No. 36/1 Garcha Road. I have been 
endeavouring for it and to make it half self-raising.” In Ex- 
hibit N47 dated 23rd. January 1922, written by Mrs. Sarkar to 
her husband, it appears that the construction of her own house 
was a ‘problem’ which Mrs. Mitter was solving. On the rst. July 
1922 she asked her husband [Exhibit N (50) | fora gift of Rs. 
5o00 to go in for speculation in land which was bound to fetch 
her a profit of Rs. zoooo or Rs. 30000 in 2 or 3 years; and in 
the same letter informed her husband that Mrs. Mitter’s house 
had, been completed though some adds and ends had yet-to be 
made up and that her own things had already been sént there. 
She also told her husband that she was anxious to purchase 
another two bighas of land as land would ‘soon go up in 
value. On the 5th July 1922 she is alleged to have executed the 
Will. - 3 . 

After the date of the Will Mrs. Sarkar wrote a letter to her 
husband [Exhibit N(g6)] on the 2zst.. August 1922 informing him 
that Mrs, Mitter had given her a Sari—though of an inferior 
quality for Rs.15 on her birth day and-that the husband will 
owe that debt to her. In October and November 1922 she wrote 
letters to her husband making enquiries about a Will which Sarala 
was intending to make (Exhibits N51, N52 and Ns3). Since 
then we hear no more of the house to be built on her own plot, 
but in July and August 1923, we find that she was writing to her 
husband to secure a purchaser for Mrs. Mitter’s house, which was 
likely to fetch a rent of Rs. 400 and was worth Rs. 50,000 the 
idea being to sell it and purchase other lands with the money so 
obtained (Exhibit N(84), N(83), N(58).) On the ryth September 
1923 she admitted execution of her Will before the Registrar and 
it was registered. On the same day Mrs. Mitter also had a Will 
registered by which she bequeathed all her estate and effects 
(including the Garcha property) to Mrs. Sarkar and appointed 
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were no doubt so dictated. The husband himself all along took 
this view of her intellect and capacities. He was all along address- 
ing heras one would address a lady in full possession of her 
intellectual faculties and was tehaving with her as one would behave 
with a lady of that description; making provision for her, giving 
her advice which she could rationally follow, sending her money 
which she could rationally spend, making gift, assignment and 
bequest in her favour and even appointing her the executrix to his 
own Will. There can be no doubt whatsoever that there was no 
want of rationality, no unsoundness of mind or incapacity to under- 
stand on the part of the testatrix. Not the faintest trace of any of 
these elements can be gathered from evidence afforded by her 
conduct as disclosed in the voluminous correspondence that is 
before us and in which she played a most prominent and intelligent 
part. The testatrix was, as far as we have been able to judge, a 
lady with a strong will of her own; she had no particular feeling for 
her parents or her sister, though at the same time she had no ill- 
feeling towards them, she had no particular affection or liking for 
her husband though at the same time she bore no ill-will towards 
him and would be happy to find him well and in good health and 
would be glad to uce him asa supplier of funds to suit her own 
ways of living and to meet her expenditure. She had a particular 
liking for her lady friends; once she regarded somebody as her 
friend she would be prepared to yield herself completely to her, 
place the most absolute ‘confidence in her so as to be guided entirely 
by her advice, live as she would live and do all that she would want 
and even go to the length of sacrificing herself for her sake. In her 
telations with her friends she had not the wordly wisdom to be 
shrewd, suspicious or circumspect and she would surrender herself 
completely to their judgment in preference to her own. She was to 
some extent impulsive, and once an idea was put into her head she 
would not willingly shake it cff or had no strength todo so. Once 
she would conceive a project, she would allow it to take root in her 
mind and brood over it and go any length’ to achieve ‘the object 
and have no peace till she succeeded. Quite suddenly, however, 
such a deep-rcoted desire would disappear and give place to 
another, but only onthe influence, dictate cr persuasion of one 
whom she looked upon asa friend. She was a lady of polished 
manners and could kold conversation in English (Vide the evidence 
of Rao Bahadur Ram Chandra). She appeared to the Solicitor Mr. 
J. N. Basu, who met her several times, asa lady not wanting in 
intelligence, and he noticed nothing peculiar about her. Yet her 


Vor. LVII.] HIGH COURT. 


friend Miss Raha considered her ‘of fickle mind’, perhaps because of 
the readiness with which she would change her mind, and yet as 
one who ‘whenever she would think of anything, would do it irres- 
pective of consequences.’ Mrs. Mitter’s own estimate of her is con- 
tained in a letter Ex. R(3) ofugro to which reference has already 
been made and a quotation from which will bear repetition. She 
said— The real fact is that her whole (mental) condition is not 
normal that is to say that like one spell-bound she is driven so much 
by others that there is nothing which can be called her own (free 
will). ” In hêr evidence in this case Mrs. Mitter has said— Since 
rgro till her death Mrs. Sarkar was possessed of the same degree of 
mental capacity.” To sum up then, there was in her a defect, a 
weakness, of the mind; but however much it may be regarded asa 
disorder of the mind it was in no sense an intellectual disorder and 
in no degree reflected on her intellectual capacities. To be such 
mental weakness as would be sufficient to constitute testamentary 
incapacity, such incapacity, itis well settled, must”be gua the Will 
in question. Mrs. Mitter was the only lady who from 1913 ora 
short time before down to the date of the Will was regularly looking 
after her, taking proper care of her, keeping her company in plains 
as well ástin the hills and providing for her diversions ; and it is 
only natural that all her feelings, her affections and her wishes would 
be centred round her: so the Will was not at all an unlikely produc- 
tion. The Will is a very short document which a lady of the calibre 
of the testatrix who had some little education in her childhood, 
had travelled to England, and had borne the company of Anglo- 
Indian ladies fora series of years and had lived with Mrs. Mitter 
for nearly ro years or so would find no difficulty in comprehending. 
In these circumstances it must be held that the appellant’s conten- 
tion in this respect fails. 

To show that the Will was not executed on the 5th July 1922 but 
‘was ante-dated, some arguments have been advanced. It was’ urged 
that the address of the testatrix given in the Will as 36-2 Garcha 
Road was wrong but this argument has been sufficiently answered 
on behalf of the respondent by showing that in fact she had removed 
to that place before the date the Will bears. The circumstances 
relied upon on behalf of the appellant in this respect are, in our 
Opinion, easily explicable. It has next been argued on behalf of the 
appellant that the letters of the testatrix, [Exhibits N(51), N(77), 
N(52) and N(g3)| written in October and November 1922 are 
inconsistent with her having herself executed a Will before the sth 
i July 1922 and that therefore the inference must be that the Will had 
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not been executed by her then orat any rate that she had not 
consciously executed it. We do not agree inthis contention: the 
letters are consistent with the supposition that she had made her 
Will which was not a registered one, but that as Mrs. Mitter’s Will 
was to bea registered one she was making the enquiries so that 
there might be no flaw in itand further that she was desirous of 
having as witnesses persons not connected with Mrs. Mitter. The 
two attesting witnesses have given evidence which satisfies us that as 
a matter of fact the Will was executed on the 5th July 1922. 


It has been contended in the next place on behalf of the appel- 
lant that the Will was the result of undue influence exercised by 
Mrs. Mitter on the mind of the testatrix. Leaving the question of 
fraud apart as distinct from undue influence the matter stands thus: 
From rgro or at all events from 1912 or 1413, Mrs. Mitter exercised 
considerable and weighty influence over the mind of the testatrix. 
This influence no doubt, in so far asit was beneficial, was duly 
recognised by the husband ; she made her happy while she was 
miserable before. Itmay also be that Mrs. Mitter to a certain 
extent dominated the will of the testatrix and had latterly, as the 
letters referred to above in detail suggest succeeded in having ,asce- 
dancy over her mind in such a way that the testatrix regarded her 
counsel as supreme. Itis also not an unreasonable inference to 
mAke from the said letters that Mrs. Mitter, although she in the 
beginning had been acting with the best of motives, latterly con- 
ceived the idea of getting from Mrs. Sarkar little by little all that her 
husband had in order that ultimately all that would come to her 
under the Will. It is also not unlikely that in her offer to provide 
fora house of her own for Mrs. Sarkar, Mrs. Mitter was really 
arranging to have her o wn house made, as the change of mind from 
time to time on the part of Mrs. Sarkar as disclosed by the letters 
suggest. Certain statements in Mrs. Sarkar’s letters, the truth of 
which has been denied by Mrs. Mitter but which it is impossible to 
regard as really untruth proceeding from Mrs. Sarkar, clearly demon- 
strate that Mrs. Mitter was making false representations to her to 
serve her own purposes in the matter of raising loans for the erection 
of the houses and so on. But then all this would not amount, in law, 
to such undue infiuence as would be sufficient to vitiate a Will: 
See Wingrove v. Wingrove (1); Baudains v. Richarison (2); Craig 
v. Lamoureux (3). Mrs. Mitter may have acquired an ascendancy: 


(1) (188s) L. R. 1: P. D, 81. (2) L. R. [1906] A.C. 169. 
(3) [1920] Ae C. 349. | 


. 
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-over the will of the testatrix but the testatrix was a person of com- 


petent understanding and in doing what she did the testatrix could 
not have said, “this is not my wish but I.must doit.” The Will, 
however brought about, either by good offices truly rendered to the 
executrix or by show of false affection or concern for the good and 
welfare of the testatrix or by using the testatrix as a means for 
securing a purely selfish end, must, in our judgment; be regarded 
as the expression of the testatrix’s own wishes: We reject with con- 
fidence the evidence that has been adduced to shew that the testa- 
trix was ever ill-treated or unkindly treated by Mrs, Mitter or that 
the testatrix had during her last illness spoken to her husband about 
the Will having been extorted from her. 

_ There remains then the case of fraud to be considered. It has 
been endeavoured to be established on behalf of the appellant that 
Mrs. Mitter fraudulently gave the testatrix to understand that she 
would survive Mrs Mitter and so got her to execute the Will. Of 
such representation there is no evidence. Besides, even if there 
was any such representation Mrs. Sarkar must be taken to have had 
intelligence enough not to rély on an assurance of that character. 
Even if Mrs. Mitter knew that in all probability Mrs. Sarkar would 
die first, the execution of mutual Wills of this character cannot be 
held to have been vitiated unless Mrs Mitter had the intention to 
revoke her own Will immediately after and without Mrs. Sarkar’s 
knowledge. . Reliance has been placed upon a passage in the depo- 
sition of witness Satis Chandra Acharjya to show that Mrs. Mitter 


-did, in fact, revoke her Will during the lifetime of Mrs. Sarkar ; but 


notwithstanding that there was no cross-examination of the witness 
on that point, we do not consider the statement of the witness to be 
satisfactory. We hold that it has not been proved that Mrs, Mitter 
had any such intention or that she in fact carried such an intention 
into effect. There is however another charge of fraud that has to be 
considered. Mrs. Mitter in her evidence has placed Mrs. Sarkar.in 


‘a dominating position in relation to herself : this we are not prepared 


to believe at all. She professes complete ignorance of the execution 


-of the Will on the sth July 1922 and says that Mrs. Sarkar spoke 


to her about it, several months after and then she felt surprised. 
She suggests that Mrs. Sarkar had subsequently told her that she 
had prepared the Will from a Will of her father (Ex. 9) which she 


had in her possession, that she without her knowledge, brought ` 


together the two witnesses and got them to attest it, and that the 
letter (Ex. P) which Mrs, Sarkar wrote on the 17th September, 1923, 
the date on which the two Wills were registered and which she 
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Civit, produced on requisition of discovery was unknown to her till Febru- 
1930. ary 1925 when on the day Mrs, Sarkar was being removed to Purulia, 
ww 


Rai Nabagopal She called Mrs. Mitter’s attention to a bundle in which it was kept. 
kar Bahadur This story of hers does not bear examination. The two witnesses 
Mrs. Saralabala to the Will Dr. Chaudhuri and Miss Ghose were persons with whom 
Mitter, Mrs. Sarkar had but little connection from before. On the other 
Mukerji, F. hand Dr. Chaudhuri was a relation and Miss Ghose a subordinate of 
E Mrs. Mitter. They were unknown to each other: Dr. Chaudhuri 
says :—“ Even now I do not know Miss Ghose”, and Miss Ghose 

says that she did not know Dr. Chaudhuri before the date of the 

Will. Dr. Chaudhuri says that the bearer called him in and does 

not give any further particulars. Miss Ghose says that she was 

teaching in the class room when she was sent for, that this was the 

first time that Mrs. Sarkar sent for her and further that she cannot 
remember whether she was called by Mrs. Mitter or Mrs. Sarkar or 

by the bearer. The selection and calling together of the two 

witnesses by Mrs. Sarkar, or at all events by her and unknown to 

Mrs. Mitter, is, in our opinion, an impossibility. There is evidence 

that without the lady Principal’s perfnission no body is allowed to 

get in into the premises, far less into the lady Principal’s sitting 

` Toom. Miss Ghose would hardly think it proper to leave her class 
and go and sit in the lady Principal’s sitting room and wait for the 

arrival of some body else viz., Dr. Chaudhuri, unless she knew that 

it was the lady Principal’s wish that she should do so. . According 

to Miss Ghose Mrs. Mitter was in an adjoining bed-room separated 

only by a screen, atthe time when the Will was executed. Mrs. 

Mitters own evidence is very curious: she says that after the 

witnesses had departed she asked Mrs. Sarkar why she had called 

in Dr. Chaudhuri and that Mrs, Sarkar replied that she was not ill 

but she had something to do with the doctor. We cannot believe 

that such a question was ever asked or, if asked, such a reply would 

be given regard being had to relations between the two ladies. 

Mrs. Mitter’s repudiation and denial, in our view, suggests an attempt 

at secrecy, as regards the part she had taken, which makes us feel 

extremely suspicious and to which we must attach due weight. 

Situated as Mrs. Sarkar then was, the Will could not have been 

brought into existence without Mrs. Mitter, the sole beneficiary 

under it, taking the leading part in its preparation and in procuring 

its execution, and although we hold that the testatrix approved the 

Will, the denial and repudiation by Mrs. Mitter of the part she had 

taken and her plea of ignorance cannot but Weigh heavily against 

her on the question of her dona fides. This, however, is not con- 
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clusive ; but there are other matters to be considered. As regards 
Ex, P also which is addressed to her she, as already stated pleads 
ignorance as to why or when it was written. Exhibit P states “In 
sickness, sorrow, misfortune and distress, no one helped me so much 
as you did. Whatever the amount might be, you gave itto me 
without any hore of receiving it back ; I have not been able to 
Tepay you the sums that I have borrowed from you for my going to 
changes continuously for ro or 12 years. For this reason my small 
(the word used is ‘samanya’ which may more correctly be translated 
as insignificant) plot of land 36-1 Garcha Road and the few articles 
that I have got, I give them all to you. Having made this according 
to law, I have got it registered.” The apologetic tone of this letter is 
remarkably striking ; it shows beyond doubt that the idea of the 
writer was that the land and the. articles were nothing compared 
with the debt which she owed. Is it conceivable that the testatrix 
desired to make a record of her motive andan admission of her 
indebtedness to keep it unasked by any body and unknown to 
Mrs. Mitter, to whom however the fact of the Will was no longer 
any secret. In her evidence Mrs. Mitter said that she had paid to 
Mrs. Sarkar Rs, 15,coo which she had for building construction and 
that Mrs. Sarkar used to keep Mrs. Mitter’s money ina despatch 
box. This is unbelievable: there is nothing to show that he 
possessed such a large sum in cash and her bank account proved its 
falsity because all the time since 1912 even such small sums as 
Rupees one thousand or so she was putting in in the Bank in fixed 
deposit. She practically admits this because she says furlher— 
“There was no actual payment of Rs. 15,000. From 1912 she 
received all my earnings. It was in 1921 that I came to find that 
she had got Rs. 15,000 belonging to me. There was an accounting 
in r921. The accounting was verbal.” Again, she says “ Almost 
every year I went to hill stations Rs. 800 was the cost of 
each visit. In some years I visited hill stations twice. I 
believe it was my money which she spent on the occasion 
of her visit to health resorts.” Then again she says—It 
is by mental calculation that I found out the amount of Rs. 
15000. No one was present when I and Bipinbala made the 
calculation. The only reason why I entrusted all my earnings 
to Bipinbala is that I trusted her as mother.” Lastly she says, 
“I did not get back any part of the amount of Rs. 15000 which 
I had with Mrs. Sarkar. Ido not know if that amount was entirely 
spent for the construction of the building.” The evidence of the 
contractor Lalit Kumar Das and the other evidence in the case 
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belies the truth of the story that Mrs. Sarkar used to pay out the 
contractor’s bills or defray the expenses for the building of the 
house. The contractor Lalit Kumar Das appears to have been 
paid for Mrs. Mitters house about Rs. 6000 in 1927, Rs. 500 in 
1922 and the balance Rs. 7100 and odd in 1924. The first item, 


- (though paid in instalments) was paid out of what Mrs. Mitter had 


in fixed deposit with the Bank and the remaining two out of such 
money as Mrs. Mitter could get together from Mrs. Sarkar (i. e. 
the loan of Rs. 2000) and the savings from her own salary ; it being 
remembered that she was on half pay for about ro months, There 
can beno question of Mrs. Sarkar having paid or having had to 
pay for the construction of the house out of any amount of Rs 
r5000 with her. The contractor states that when he used to go to 
inspect the work in connection with the building he found Mrs. 
Sarkar walking about and making casual enquiries about bricks, 
etc., that she never made any suggestions, and that he always 
approached Mr. J. N. Basu about payments. The evidence given 
as above about this amount of Rs. 15000 is not supported by the 
accounts filed in the case. It is inconceivable that out of the 
salary that Mrs. Mitter was receiving and with the expenses she 
had -to incur every month she could put together any amount 
appreciably in excess of what she was able to put into the bank 
for fixed deposit. There is the evidence of the appellant supported 
by the accounts, and which we fully believe, that every single re- 
quest made by the wife for money was met by him, and we cannot 
believe that an indulgent husband solicitous of his wife’s comforts 
and happiness such as the appellant was, would allow Mrs. Mitter 
to defray such expenses as would legitimately fall to Mrs. Sarkar’s 
share. The suggestion that Mrs. Mitter has made in this respect 
isona par with her charge of falsity as regards the proposals to 
raise money on loan, by mortgage and other like matters that 
are found in Mrs. Sarkar’s letters to her husband and to which 
we have already referred at length. We fully believe the appellant 
as regards his statement relating to the remittances that he used‘ 
to make to hi; wife and we have no hesitation in holding that 
Mrs. Mitter’s story of Rs. 15000 having been made over by her 
either at once or in driblets, whichever she may have meant, is 
not true. That this story of Rs. 15000 is a fiction is also apparent 
from the fact that Mrs. Mitter, in the affidavit of assets that she 
filed in connection with the application for probate put down the 
testatrix’s debts to her as amounting to Rs. 3000,—debts payable 
out of her assets. When asked as to how she arrived at the 
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figure she said. that she calculated it on the basis of half and half 
as expenses incurred in the bill trips. We have not the slightest 
doubt that Mr. Sarkar had paid all that was really spent by or 
for his wife. There are ample indications of that upon the evi- 
dence: he lost no time even to remit by money order the few 
rupees that Father Sharpe had incurred as expenses for Mrs. 
Sarkar’s funeral. It is clear upon Mrs. Mitter’s own evidence 
that she had an accounting -of this Rs. 15000 with Mrs. Sarkar 
when nobody was present and’ it is to our mind further clear that 
playing upon the confidence that the testatrix had in her in its 
fullest measure she made her belicve as true a matter that was 
not true viz: that the testatrix was largely indebted to her finan- 
cially. .It was’ impossible for the testatrix to disbelieve her: her 
position in the eye of the testatrix was unimpeachable. For her 
wish the testatrix was willing to forego the pleasure of having a 
house of her own, her most cherished desire, and to mortgage 
her own land on which with the money she could procure she 
could easily have built à house of her own. The dull and the 
stupid are at times suspicious beyond the average ; but intelli- 
gence is often divorced from capability, and intelligent and clever 
people are not unoften too confiding and deficient in worldly 
wisdom. Mrs. Sarkar was moreover in a weak state of health. 
In addition to the peculiar temperament described above which 


was so conducive to a ready belief in all that a kind and affec- ' 


tionate and intimate friend would say, she was about the time, when 
the Will was executed, not quite free from illness and weakness. 
In a letter Ex. N48 written to her husband on the 13th May 1922 
the testatrix wrote “Before this I could not write to you any 
letter for many.days, because during this heat, owing to repeated 
attacks of my illness several times, I became very weak. There 
was no sharp attack, but I felt very weak ; now I have recovered. 
In a letter written on the rst. July r922 Ex. Ngo i.e. only 4 
days before the. Will she was asking her husband to launch 
into a business in Ghee so as to be rich in 2 or3 years. She 
informed him about the death of Mrs. Mitter’s sister, leaving a 
baby and described how till her last moments the deceased felt 
anxious for her baby. On the rath July 1922 she wrote Ex. 
Nio5—“My health is very bad.” In September 1922 she wrote to 
her husband in Ex. Ngr—“Now-a-days I cannot do anything requir- 
ing exertion. I have not got sufficient strength although I am much 
better now. I can take small quantities of food with relish. Sarala 
does not allow me to do any work. I only play with my ‘Burusona 
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with dolls.” On the 26th Septemter 1923 she wiote (Ex.N92)— 
“I could not write for a single day, I had a mild attack.” On 
the 6th November 1923 ske wrote (Ex. N78)—“I postponed 
Jnanen’s coming cn account of my illness‘... On seeing me he 
said that I have got very thin and am looking unhealthy etc. He 
heard of what ailments I was suffering from, expressed his anxiety 
on hearing of ulcer in my mouth (down to the throat). “But I 
said I would gradually come round. Again I shall get another 
tooth extracted ; these are all the various troubles. Here at night 
cold is appreciably felt and I feel pain in the throat.” Her condi- 
tion after this date need not be discussed. It is clear therefore that 
ber health at the time when she executed the Will as well as when 
she had it registered was far from satisfactory and the mental. 


- and physical weakntss that she must have been suffering from 


at the periods concerned may also have contributed to a 
readiness in believing in the picture as to her pecuniary in- 
debtedness that was falsely presented before her by Mrs. Mitter. 
Kay, L. J. observed in the case of Hampson v. Guy (1) “The 
amount of evidence which would induce a person of strong mind and 
in good health to make a Will according to the wishes of the 


‘persons who were inducing such a testator must be very much 


greater than the amount of inducement which would improperly 
influence. the mind of a person who was weak partly from mental 
infirmity and partly from ill-health.” Itis true that there was no 
question of fraud in that case but it cannot be said in the case 
of inducement by fraudulent misrepiesentation the pcsition is. any- 
thing different. We are of opinion that it was by means of fraudu- 
lent misrepresentation which vitally affected the judgment of the 
testatrix that the Will was procured. äs 


We accordingly allow the appeal and reversing the decision 
appealed from order that the application for Een be dismissed 
with costs in both the Courts. 

Mitter, J. :—I have come to the same conclusion as my learned 
brother ; and I would add nothing were we not differing from the 
Judge of the Court below on a question of fact where he had seen 
and heard the witnesses. 

- I have no doubt that the Will of which probate has been applied 
for was executed by the testatrix Mrs. Bepin Bala Sarkar on the 
5th July 1922 with full knowledge of its conterits and that she got . 
it subsequently registered. The propounder of the Will has proved 
affirmatively that the testatrix knew and approved of the contents 


(1) (1891) 64 L, T. 778. 
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of the Will, There is much. force in the contention of the learned 
Adyvocate-General that on this part of the :case the appellant’s 
arguments as to her testamentary incapacity are based on suspicions 
and suggestions and not on evidence. The evidence leads me 


to think that the testatrix was an intelligent lady but at the same. 


time impressionable for Bimalabala witness No. 13 for the defendant 
tells us that she was a resolute lady in the sense that being influ- 
enced by her friends she did many things irrespective of conse- 
quences. The onus is therefore thrown on the caveator, now 
appellant, to prove either fraud or undue influence in obtaining the 
Will. See Zyrrell v. Painton (1) 

The Wil, to my mind, is however an inofficious Will and ignores 
the claims of the husband to the bounty of his wife in respect of 


property which she alleges she obtained by gift from him and the 


bequest is made solely in favour of the propounder -with whom the 


testatrix was in terms of the greatest intimacy for a very long time. ` 


The circumstances under which this intimacy grew up have been 
detailed with great minuteness in the judgment of my learned 
brother and I do not propose to recapitulate them. The Will may 
not be an unnatural one in the circumstances but one is tempted 
to enquire what are the over-riding consideration which made the 
testatrix disregard the claims of her husband to her bounty. 

The real matter for consideration is whether it has been estab- 
lished that the Will has been obtained by fraud or undue influence. 
The first thing on the consideration of the question of fraud which 
strikes me is the anxiety of the propounder to make it plain to 
the Court that she had nothing to do with the execution of the 
Will, that she was nowhere near it and-that it was the result of 
a free volition on the part of the testatrix. This seems to be all 
far from the truth for other evidence ofa reliable character dis- 
closes that she was seated in the next room-separated by a screen 
and must have known of all that was going on in the room where 
the attesting witnesses signed the Will. Her utmost indifference 
to the execution of the Will by the testatrix who was completely 
under her influence and power smacks of suspicion and obscures 
the question whether the Will by which the propounder was amply 
benefitted was not induced by false representation by her or by 
false prejudices raised in her (testatrix’s) mind by her (respondent). 
Whether the propounder knew what the testatrix had done for her 
in the Will immediately on its execution is a point to which much 
cross-examination has been directed. She denied it: but her own 
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witnesses made statements from which a doubt of this denial may 
be inferred. This circumstance by itself may ‘not support the 
conclusion that she interfered in the making of it. The question 
would have been one of considerable: difficulty but for the exis- 


_tence of a letter which casts a strong light on the matter. That 


letter is Ex. P and was written by the testatrix and gives the reason 
for inducing her to execute the will. This letter which is dated 17th 
September 1923 is addressed to the respondent and indeed is 
very significant and it is necessary to reproduce it here in full. 
The testatrix writes :—“ In sickness, sorrow, misfortune, no one 
helped me so much as you did. Whatever the amount might be, 
you gave it to me without any hope of receiving it back. I have 
not been able to repay you the sums that I have borrowed from you 
for my going to changes continuously for ro or 12 years. For this 
reason my small plot of land No, 36/1 Garcha Road and the few 
articles that I have got, I give them allto you. Having made- 
this according to law I have got it registered.” This letter has 
been proved by the propounder and was found by her in the 
bundle of important papers which the testatrix pointed out to her 
when she was being removed to Purulia in February 1925. This 


* letter was found with the Will in question’and another document 


Ex. 9 which was a copy of the Will of the testatrix’s father. The 
respondent states that this letter was shewn to her by the testatrix 
wher she was preparing a list of her luggage on the occasion of 
her journey to Purulia. Sarala was very much moved and she 
put the letter back inthe bundle. The tenor of the letter makes 
it clear that the testatrix was under the belief that a large sum of 
money was owing by her to Sarala and in order.to repay that she 
was executing the Will. By whom was this belief induced? We 
are not left to the region of conjecture in this matter for we have 
her own evidence that she told the testatrix of the large debt she 
was owing to her as she states that she paid the testatrix Rs. 15000 
which she had for building construction. Asked if there was any 
account to substantiate the truth of his statement she said 'that 
there is no record showing the payment (Page 108 line 3), She 
said also that no one knows that she made over Rs. 15000 to the 
testatrix. She says again “The payment was made by a comparison 
of accounts. There was no actual paymeut of Rs. 15000.” -The 
learned Advocate-General appearing for her had frankly stated that 
there was no account properly so called to show that the sum was 
owing to her from the testatrix. The reason for this indebtedness is 
given by this witness as follows :—‘‘ As we chummed together and I 
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paid for her share of the berth and the hill trips she became 
indebted” and yet the whole mass of corresyondence between 
the testatrix and her husband the appellant discloses that in addi- 
tion to the monthly allowance of Rs. roo to her by the husband 
the latter was making remittances for her other expenses whenever 
the testatrix wanted them. Indeed there are letters of the testatrix 
which go to show that she was asking her husband to raise a sum 
of money by loan for Saralain order to enable her to meet her 
creditors in respect of the building of her house. When these 
letters were put to her she says that they were revelation to her, an 
untruth, for it could never be that the testatrix would write them 
-unless asked to do so by the respondent. She was not in a position 
to lend so much as Rs. 15000 having regard to the small salary 
which she was getting and she is forced to admit that in no 
letter except Ex. P is there an admission that the testatrix was 
indebted to Sarala. “She says she did-not gét back any part 
of the sum of Rs. 5o00 and yet it seems strange that she 
ascertained the debt to be Rs: 3000 for the hill trip which 
she has mentioned in the petition for probate. I have no 
doubt in my mind that the story about the debt of Rs, 15000 
to her is wholly unfounded and yet on her own statement it 
appears that she made the testatrix to understand that she was 
indebted to her for Rs. r5000. It was this false belief induced 
by her which made the testatrix execute the Will which she would 
not have executed. The Will executed under such false impres- 
sions kept alive till the day of her death cannot stand. The respon- 
dent admits at page “ro2 line 4o of her deposition that the letter 
Ext. P. was shown to her and yet she did nothing to remove the 
false impression about the indebtedness of the testatrix to her. 
There is another circumstance about this letter which is of great 
significance. The respondent says “She got the letter Ex. P attached 
to the Will.” This has made it possible for the Court to discover 
the reason which led- the testatrix to make the Will. The 
respondent is anxious fo state she did not understand why the 
testatrix had written out Ex. P but yet it is manifest from Ex. P. 
that the testatrix must have been made to understand by the 
respondent that the former. was owing a large sum to the latter. 
Indeed it is impossible to escape the conclusion that it was under 
this impression that the testatrix thought it her duty to make the 
Will and thus to repay the debts of the respondent which however 
did not exist in reality. Her evidence makes it clear that it was 
she who induced this belief on a mind which was easily subject 
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to the importunities and influences of friends. The testatrix was’ 
a person of sufficient capacity. “The propounder described her 
nature in one of the letters as not really normal. She was a spell- 
bound lady and was so much led by others that she had nothing 
to call her own. The false belief was induced in her by one who 
if she did not dominate the will of the testatrix was in a position of 
active confidence with her and where a Willis made in favour of 
such a person: it ‘is duty of the Court to scan the evidence of 
independent volition closely in order to be sure that there had been 
a thorough understanding of the consequences by her.’ This deceit 
practised, on a mind easily led by impressions is sufficient to annul 
her testament. s - 

. The Judge below thought that it was not within the scope of 
the present ‘suit to see whether the loan of Rs. 13000 was partly or 
wholly unfounded. He missed its bearing on the queso: as to 
what induced the testatrix to make the Will. 

Fraud is no less detestable in law than open force. Where 
therefore as. in the present case the testatrix is circumvented by 
fraid théestament is of no. more force than if she were constrained 
by. fear. It may be taken to be fairly established that although 
the testatrix did know and approve of the contents of the Will the 
paper may be refused probate if it be found that fraud has been 
purposely practised on the testatrix in obtaining the execution 
thereof. Guardhouse v. Blackburn (1) not disapproved in Kukon 


` v, Andrew (2). 


It is difficult to define the different grades or shades of fraud. 
But here for the reasons given I am clearly of opinion that the Will 
was the result of the deception practised on her by the false repre- 
sentation that Rs. 15,000 was due from the propounder of the Will 
of the testatrix—a representation which, on the evidence, appears 
to be wholly devoid of truth. 

It remains to notice an argument regarding undue influence , 
put forward by the appellant. It is not enough to show as the 
appellant conténds that the tastatrix’s Will was dominated by the 
propounder but it must be shown further that the influence was exer- 


` cised on the particular occasion and the Will was the result of that 


influence. See Wingrove v. Wingrove (3); Baudains v. Richardson 
(4) and Craig v. Lamoureux (5). 
.We have no evidence in -this case of undue influence in the 
sense that she was coerced to make the Will. But I- have already 
(1) (1866) L.R.1 P. & D. 109, ` 


. (2) (1875) L. R. 7 H. L. 448. ON (1885) 11 P. D. Br, 
(4) [1906] A. C. 169 (184). (5) [1920] A. C. 349, 
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stated that the Will was the result of the false representation that 


a large debt was owing by the testatrix to Mrs. Mitter and cannot 


stand. : 


It remains to notice another argument of the learned Advocate- 
General that this ground of fraud is not indicated in the objection 
of the defendant and reference is made to para. 14 of the objection 
p. 27 where misrepresentations of different kind are alluded to. 
But I think in paras 19 to 21 of the objections the fraud based on 
mispresentation in Ex. P is raised, In para. 21 it is distinctly stated 
that the statements in the Bengali writing were not true and correct 
and the caveator believed that “It was procured and induced by 
the fraud of the proponent” (referring to Ex. P.) 


A. T, My - Appeal allowed. 


PRIVY COUNCIL. 


Present: Lond Dhankerton, Sir John Wallis, Sir Lancelot 
Sanderson. ` 


RADHAKISSON GOPIKISSON, A FIRM (NOW 
REPRESENTED BY JUTHALAL 
MOTILAL, RECEIVER) 


v. 
is BALMUKUND RAMCHANDRA, A FIRM, 


[On APPEAL FROM THE Hicit COURT OF JUDICATURE AT Bomsay.] 


Bombay Cotton Contracts Act, (XIV of 1922)Secs, 3-to5.—Articles of Association 
and by-laws of the East India Cotton Association—Contracts for purchase or 
sale of cotton for forward delivery—Arbitration, whether condition precedent 
to commencement of proceedinys—Non-compliance with requirements of 
by-laws—Contracts rendered void. 


In a suit for recovery of the balance due iñ respect of a series of transactions 
in cotton carricd out by the plaintiffs-appellants as commission agents ọn behalf of 
the defcndants-respondents : j 

Held, on a construction of the Bombay Cotton Contracts Act, XIV of 1923, 
sections 2, 3, 4 and 5, and the Articles of Association and statutory by-laws of the 
East India Cotton Association :—~ : 


(1) That the suit was maintainable, arbitration not being a ‘condition precedent 
to the commencement of proceedings, - 
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v (a) That, the contracts if question not being in the form prescribed by the by- 
laws, they were rendered void under.the provisions of section 5 of the Act 
XIV of 1923, and therefore the suit, based on such contracts, must be 
dismissed. 


Judgment of the High Court, Bombay, on its Appellate Side, (IL. L. R. §5 
Bom 382), affirmed. 
_ Appeal No. .15 of 1932, by special leave, from a decree -dated 
the 12th August 1930, of the High Court, Bombay, Appellate 
Civil Jurisdiction, affirming (though on different grounds) a 
decree, dated the 5th November 1929 of the said High Court, 
Ordinary Original Civil Jurisdiction. 


aa! 
d 


The appellants-plaintiffs carried on business as commission 
agents, and in pursuance of respondents-defendants’ instructions 
they entered into various forward transactions in cotton. On the 
21st November 1928 they brought the suit, giving rise to the 
appeal, to recover Rs. 3903 being the balance due in respect of 
these transactions, The trial Judge held that the contracts satis- 
fied the provision of by-law 8: of the East India Cotton Asso- 
ciation, but that a réference to arbitration was a condition pre- 
cedent to the institution of the suit, and he dismissed the suit 
on .that ground. The Court of Appeal held that’ reference to 
arbitmtion was not a condition precedent, but that the contracts 
in suit did not comply with the provisions of by-law $1. In the 
result, the learned Judges affirmed the decree of the trial Court 
dismissing the suit. 


Against the said decree of the High Court, Aane Civil 
Jurisdiction, the plaintiffs, by special leave; appealed to His Majesty 
in Council. 


The casein the Courts below is reported in I. L, R, 55 Bom. 


382. 


Upjohn K. C. and Parikh for the Appellants. 
M, A. Jinnah for the Respondents. . 


+ ‘Their Lordships’ judgment was delivered by 


Lord Thankerton : The suit in which the present appeal 


_ arises was instituted by the appellants on the 21st November, 1928, 


in the High Court of Judicature (Original Jurisdiction) at Bombay 
against the respondents for.recovery of the balance due in respect 
ofa series of transactions in cotton carried out by the PEPPAR 
as commission agents on behalf of the respondents. 

‘ Various grounds of defence ‘were -put ‘forward by the respon- 
dents, but only two of these are involved inthe present appeal 


Vou, LVI] - "PRIVY GOUNG == 0 

viz :—(1) that the suit was hot maififainable under the provisions of 
the Bombay Cotton Contracts Act No. 14 of 1922 and Article 96 
of the Articles of Association + of the East India ‘Cotton Association, 
Ltd., which were applicable to these transactions and under which 
arbitration was a condition precedent to any suit in Court and (2) 
that the transactions did not comply with the statutory by-laws of 
the Association and were therefore rendered void by the provisions 
of the Act. 


The Trial Judge (Kemp J.) on. the 5th November, 1929, dis- 
missed the suit, holding that, while there was sufficient compliance 
with the by-laws, a submission to arbitration was a condition pre- 
cedent and the suit was not maintainable. On appeal, the learned 
Judges of the Court of Appeal on the r2th August, 1930, held that 
arbitration was nota condition precedent, but that the by-laws had 
not been complied with ; they therefore confirmed the decree of 
the Lower Court, though on a different ground. The present appeal 
is taken from that judgment, 


The appellants carry on business as commission agents at 
Cawnpore and Bombay ; the respondents are merchants at Cawn- 
pore. The balance suei for arises, on eight transactions, which 
began in each case with an order by the respondents on a printed 
form supplied by the appellants for purchase: or sale in Bombay 
ofa number of bales of cotton. for forward delivery. On receipt 
of the order the appellants instructed their brokers in Bombay, 
Messrs. Chimanram Motilal, who executed the order and reported 
it to the appellants. Subsequently each transaction was closed 
by a sale or purchase, with a profit or loss arising to the respon- 
dents, as the case might be. ‘The initial -order in cach case stated 
that the order was to be “subject tothe Rules and Regulations 
of the East India Cotton Associgtion Limited is applicable and 
also subject to the terms and conditions of your contract.” ‘Then 
follow various stipulations. It may be taken that the ungram- 
matical words “is applicable” mean “so far as applicable.” In 
fact the appellants, who are now Associate Members of the Asso- 
ciation, were not so at the time of the initial orders in the case 
of the three earliest transactions, “but their Lordships are not in 
a position to separate the stages of these transactions, and they 
will deal with the important questions which arise on the footing 
that the appellants were at all material times members of’ the 
Association. It may be noted -that Associate Members must 
employ a broker to carry out dealings on the Bombay Cotton 
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Exchange and that such broker must be a member of the 
Association. 

The Bombay Cotton Contracts Act of 1922 recites that it is 
expedient to provide for the regulation and contro] of transactions 
in cotton in Bombay and provides so far as is material, as 
follows =— i 

“2, Inthis Act, unless there is anything repugnant in thẹ sub- 
ject or context 

(a) “Contract” means a transection in cotton to be carried out 
in whole or in part in Bombay ; 

(e) The ‘Association’ means the East India Cotton Association 
Limited ; and” ‘ 

(d) The ‘Board’ means the Board of Directors of the Asso- 
ciation acting through at least a quorum of their number at 
a meeting of that Board duly called and constituted. 


“ 


3. The Board may, subject to the sanction of the Governor 
in Council make by-laws for the regulation and control of transac- 
tions in cotton :— a : 

(7) prescribing the terms, conditions and incidents of contracts 
and the forms of such contracts as are in writing ; 


(g) regulating the making, performance and cancellation of con- 
tracts including contracts between a commission agent and his con- 
stituent, or between a broker and his constituent, or between a 
jetbawala or muccadum and his constituént, or Letween a member 
and a non-member of the Association and providing for the con- 
sequences of insolvency on the part of a seller or buyer or inter- 
mediary, the consequences of a breach or omission by a seller or 
buyer, and the responsibility of commission agents, muccadums and 
brokers not parties to such contracts ; 


(1m) regulating the course of business between parties to contracts 
in any capacity whether they be members of the Association or not. 


“4. The constitution and administrative machinery set out in 
the Articles of Association of the Association are declared to be 
lawful. The said Articles shall not, except with the sanction of the 
Governor in Council, be altered in respect of the number or consti- 
tution of Panels, orthe representation upon (a) Panels, (6) the 
Panels Representative Committees, (c) the Representative Com- 
mittee of the Association or (d) the Board. 


“5. Any contract (whether either party thereto is a member of 


_the Association or not) which is entered into after the date.on which 


by-laws under this Act are sanctioned by the Governor in Council 
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and published in the Bombay . Government Gazette, and which con- 
trayenes any such by-law shall be void.” 

The first question at issue depends on Section 4 of the Act and 
on Article 96 of the Articles of Association which provides as 


follows :— 3 


“ Article 96. Whenever any difference arises -between Members 
or Associate Members or Special Associate Members or between one 
or more of them and another or others who are not Members or 
Associate Members or Special Associate Members touching or in 
connection with the cotton trade or any transaction therein it shall 
be referred to arbitration in such manner as shall be prescribed by 
the By-laws. And it is hereby expressly declared that the holding of 
such an arbitration and the obtaining of an award thereunder shall 
be a condition precedent to the right of any Member or Associate 
Member or Special Associate Member or non-Member to commence 
legal proceedings against any other Member or Associate Member 
-or Special Associate Member or non-Member in respect of any such 
diference as aforesaid and any Member or Associate Member or 
Special Associate Member or non-Member shall have no right of 
action against any other Member or Associate Member or Special 
Associate Member or non-Member except to enforce the award of 
any such arbitration. ” 

The respondents maintain that the effect of Section 4 is to make 
Article 96 binding on non-members as well as members, and that 
accordingly the present suit is not maintainable, arbitration being a 
condition precedent to the commencement of proceedings. Their 
Lordships are unable to construe Section 4 in that sense. In their 
opinion Section 4 does no more than to declare that the constitu- 
tion and administrative machinery set out in the Articles are not 
unlawful, and does not alter the character of the Articles as a 
domestic contract among the members of the Association. The 
respondents maintained alternatively that the Articles of Association 
were included among the “ Rules and Regulations” to which the 
present contracts were expressly made subject by the passage quoted 
above from the initial orders, but their Lordships read these words 
as referring to the published by-laws made for the regulation and 
control of cotton transactions, which the Act makes binding on non- 
members, and are of opinion that they cannot be taken to refer also 
‘to the Articles of Association. Their Lordships agree with the 

conclusion of the Icarned Judges of the Court of. Appeal on this 
point. | 

The validity of the contracts between the appellants and the 
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respondents is challenged by the latter on the ground that they con- 
travenc by-law 81 of the atuty by-laws, which is in the following 
terms :— ; 

“3 -—Contracts between Penne and their constituents, : e. g., 
between a member and a non-member or between a member acting 
as an agent and a member acting as his constituent shall be subject 
to the: By-laws and shall be in writing in the form given in the 


“Appendix (pages 67, 68, 69 and 70), provided that to such Contracts 


By-laws 130 to 163 inclusive shall not-apply. 

.. ‘A member.whose constituent -has agreed in writing to sign the 
prescribed form of: contract and fails or refuses to do so after terms 
have. been.arrange.. shall be treated in all respects as if he had 
done so.and both parties shall have the. Tights and, remedies accorded 
by these By-laws. ”. . i 

The form in the appendix which is referred-to is Heei “Official 
Client’s Contract Form” and, in addition to the details of the tran- 
saction, contains various.terms and conditions as to payment, provi- 
‘sion of margins, arbitration etc. 

The appellants maintain, in the first place, that this by-law, sO 
far as it purports to apply to a contract between a commission agent 
and his constituent, is u/fra vires of the Association in respect that 
sub-head (/) of section 3 of the Act which authorises regulation of 
the Forms of Contracts, only relates to a contract to which a broker 


isa party, and does not relate toa contract of agency between a’ 


commission agent and his constituent. This argument is based on ` 


a narrow view cf the definition of “ contract” in section 2 anda 
comparison of sub-heads (f) and (g) of section 3. Itis argued that 
the transaction in cotton to be carried out in Bombay relates only 
to the contract with the broker who deals on the exchange, while 
the commission agent is employed by his constituent to procure the 
contract with the broker, the relations between the commission agent 
and his constituent beihg merely one of agency and not forming part 
of. the transaction in cotton within the meaning of section 2(a). 
It is further argued that, while the definition of contract in section 2 
applies to sub-head (7) of section 3, it is expressly’ extended in 
sub-head (g) so as to include inter alia contracts between acom- 
mission agent and his constituent and that by-law 81 4nd its, 
relative form are alone warranted by sub-head (7) of section 3. 

Their Lordships are unable to accept this construction ;, in their 
view’the transaction in cotton referred to in the definition of con- 
tract covers the whole transaction in cotton, including the part which 
an intermediary takes init, and.this view is supported by sub- 
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head (s) of section 3, which shows. that the whole course of business 
“between parties to contracts in any capacity whcther they be 
members or not” is to be subject to regulation by by-laws. They 
are therefore of opinion that by-law Sr and its relative form are 
intra vires. oa 

In the next place, the appellants maintained that.by-law’8z and 
its relative form do not apply to a contract between a commision 
agent and his constituent. -While admitting that the by-law would 
prima facie apply to such a case, they contended that the terms of 
the form prescribed were quite inapplicable to such a case and could 
only apply ‘to a contract between a broker and his constituent. 
It is to be noted that neither this contention nor the preceding con- 
tention as to the validity of .the by-law appears to have been main- 
tained in either-of the Courts below, the only question having been 
whether the contracts in the present case sufficiently complied with 
the prescribed form, The Trial Judge held that there was sub- 
stantial compliance with the form, which was all that was required 
by the by-law, but a contrary view was taken in the Court, of Appeal, 
where it was held that there must be literal compliance with the 
form, and that admittedly such compliance was absent in*the present 
contracts. Before their Lordships it was not argued by the 
appellants that there was even substantial compliance with the 
. form. i 

Their Lordships are of opinion that the form prescribed is, in its 
terms, applicable to contracts between a commission agent and his 
constituent and that the parties in the present case were bound to 
comply with the by-law and its form, They are unable, however, 
to agree with the view that the form is a stereotyped one and that 
literal compliance with it is essential ; in their opinion, the contract 
must contain all the terms and conditions set out in the form in 
order to comply with it, Tor instance, in the prescribed form the 
main terms and conditions are contained in the memorandum of 
contract (on page 68 of the by-laws) sent by the agent to his consti- 
tuent, in which the former reports the fulfilling of the order by a 
purchase ora sale, as the case may be, in Bombay. If identical 
terms and conditions, instead of being in the memorandum sent by 
the agent, were contained in the initial order by the constituent, 
their Lordships are of opinion that there would be gra tanto sui- 
cient compliance with the by-law. But that is clearly not found in 
the psesent case, for the initial orders are inconsistent with the terms 
and conditions set out in the prescribed form inat least two res- 
pects, viz.: (1) as regards the absence of. any provision for arbitra- 
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tion and the substitution of provision for the particular Courts in 
which suits are to be instituted, and (2) a provision that, in the event 
of a loss on the transaction, the agents’ account is to be accepted as 
correct and to be binding oñ the constituent in any legal proceeding. 
It follows that the contracts having failed to comply with the by-laws 
they are rendered void under. the provisions of section 5 of the Act, 
and the appellants’ cause of action fails. 

Their Lordships accordingly will humbly advise His Majesty that 


` ‘the decree of the High Court of Judicature at Bombay dated the 
‘rath August 1930 should be affirmed, and the appeal should be 
-dismissed with costs. 


T. L. Wilson & Co. : Solicitors for the Appellants.’ 
H. S. L. Polak + Solicitor for the Respondents. 


Ks JR. ; © 0, Appeal dismissed. 


CIVIL REVISION. 
i Before Mr. Justice S. N. Guha. 


KABIL GAZI 
V. ad 
MADARI BIBI * 


Dissolution of marriage—Application by a Mahomedan wife— Proper procedurë 
in such cases. 


A prayer for dissolution “of marriage at the instance of a Mahomedan 
wife cannot be granted on a mere application with a court-fee of twelve annas. 
The applicant in such a case ought to file a suit for dissolution of marraige in 
accordance with law. 

Application under section 115 of the Civil Procedure Code and 
section 107 of the Government of India Act by the Husband. 


Application by a Mahomedan wife for dissolution of marriage. 


The facts of the case are shortly that an.application was made 
on payment of court-fees of 12 as by a Mahomedan wife against 
her husband for dissolution of marriage before the District Judge’s 
Court at Alipore on the ground that her husband had unjustly char- 
ged her with having committed adultery and subjected her to cruel 
treatment. The husband opposed the application denying the 


*Civil Revision Case No. 943 of 1932, against the order of K. C, Nag, Esq. 
District Judge of a4-Perganas,’ dated 28th May, 1992. 


‘Vor. LVIt] HIGH COURT. 


allegations of fact‘and raising objections as to the competency of 
the Court to exercise the functions of a Kasi and {its forum, the 
form of the proceeding and the sufficiency of the court-fees paid. 
The learned Judge overruled the objections as to jurisdiction, 
form, court-fees etc, and found in`fayour of the imputation of 
adultery and cruel treatment, and granted the wife’s prayer for 
divorce. The husband thereupon obtained the Rule against the 
order of dissolution of marriage under section 115 of the Code 
of Civil Procedure read with section 107 of the Government of 
India Act. | 

Messrs... Abinas ‘Chandra Ghose and Ramendra Mohan 
Majumdar for the Petitioner contended that the learned District 
Judge: wrongly usurped’ the functions of a Kazi in dissolving the 
marriage tie between Moslem’ parties ; that ifa British Indian Court 
can at all exercise such a function, the quéstion would arise which 
Court should ‘éxercise that function, seeing that under section 
15 of the Civil Procedure Code proceedings can be started only 
in the Court of the lowest grade ; that at any rate the prayer for 
divorce should not have been entertained in a summary proceeding 
‘on a mere application bearing a court-fee stamp of 12 as. in the 
absence of a definite authority to that effect ; that the petitioner 
has been very much handicapped by the procedure adopted in- 
asmuch as he could not ‘prefer any appeal and was compelled to 
come up in revision without option to challenge the findings of 
fact ;, that under the Mahomedan law the institution of marriage 
was not such a cheap affair that any indiscreet act or utterance 
in a fit of anger on the part of the husband would entitle the 
wife to claim, divorce by simply making an application to the 
Court ; that cruelty by itself was no ground for divorce under 
the Mahomedan law and that in respect of the charge of 
adultery the requisite formalities prescribed fora Ja’an proceeding 
have not been complied with. 

Messrs. Faslul Hug and Abdul Ali for the Opposite Party: So 
far as the question of formalities are concerned they are a question 
of fact ; the grounds urged for dissolution of marriage were sufficient 
under the law to justify a wife’s claim for divorce ; that the District 
Court being the principal Civil Court of the locality can exercise the 
function ofa Kasi (Vide Fakrrunnessa Begum v. District Judge of 
`. 2g-Perganas (1). 5 
© Mr. Ghose—That is a case in respect of a wakf property which is 
custodia legis of the District Judge, who has therefore as its custodian 

(1) (1920) 24 C. W. N. 339. 
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Civit, a special jurisdiction. The District Court’s power to function as a 
1933, Kazi for matrimonial purposes is still in doubt ; refers to the observa- 

Kabil Gazi tions in Atimannessa Bibi v. Abdul Sobhan (1). 
ve Mr. Hugq.—That is however more or less an oditer dictum. F 
eee [Guka J—Apart from all’ questions of jurisdiction and other 


objections, can such an important matter be decided in a summary 
proceeding started on-a mere application denying the other party his 
right of appeal ?] 

Mr. Hug.—Read a certain passage from Ameer Ali’s Maho- 
medan Law which mentions an application to the Kazi. 

[Guha J.—That is an extract from the old text and does not 
refer to the present procedure of a British Indian Court.] 

Mr. Ghose—There .is not a single decided case in which a 
divorce can be shown to have been granted on an BE or this 
type. i KA 
[Guha J.—Mr. Hug, the proper course for your client seems to 
be to withdraw the present application and renew her prayer in the 
proper form and according to law.] 

Mr. Huq. agreed to this and thereupon the Court was pleased 
to deliver the following judgment : 

Guha, J. :—After hearing the learned Advocates appearing for 
the parties in this case, it appears to me that leave should be-granted 
to the opposite party in this Court, the petitioner by whom the 
application for dissolution of marriage was made before the learned 
District Judge of 24-Parganas, to withdraw her application. It would 
be open to the party, the applicant for dissolution of marriage, to 
file a suit for dissolution of marriage in accordance with law; and 
any finding come to by the learned District Judge in his order 
against which this Rule is directed,” will not affect the rights of the 
parties. As the application on which the order of the learned Dis- 
trict Judge of 24-Parganahs was made, is allowed to be withdrawn, 

the order against which this Rule is directed is discharged, and this 
Rule.made absolute. 
There is no order as to costs in this Rule. 


A. C G.° > Rule made absolute, 
7 () (1915) 22 C. L. J. 577 (588) ; I. Le R. 43 Calc. 467. 
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PRESENT: Lord Wright, Sir George Lowndes and Sir 
Dinshah Mulla. 
NARESH MOHAN THAKUR anD OTHERS 


D. . 
BRIJMOHON MISRA, SINCE DECEASED, AND OTHERS. 


[ON APPEAL FROM IHR HIGH Court OF JUDICATURE aT Patna, ] 


Procedure— Reservation of evidence on a particular issue till after the passing 
of the decree—Propricty of. 


Where, in a suit for injunction and damages, the plaintiff is allowed by the 


, trial Court to reserve his evidence on the issue of- the amount of damages, and 


ultiniately the trial Judge, finding the issue in the plaintiff's favour, directs that 
the amount of the damages would be hereafter determined, it is not competent to 
the appellate, Court to reject ix toto the plaintiff's claim for damages on the ground 
of insufficiency of evidence and that the plaintiff ought to have proved by proper 


evidence at the trial the amount of damages suffered by him. 


Consolidated appeals No. 20 of 1932 froma judgment of the 
High Court, Patna, dated the 5th June 1928, reversing in part a 
judgment and decree of the Subordinate Judge of Bhagalpore, dated 
the 24th July 1924, and remanding: the case with certain directions 
to the Court of the Subordinate Judge, and from the judgment and 
decree of. the High Court, dated the 24th June 1930, passed on 
receipt of the Record from the Subordinate Judge’s Court after com- 
pliance with the said directions. 


The sole matter for determination in these appeals was whether 
the High Court was right i in- dismissing the appellants claim to 
recover damages from the respondents in the ciccumstances set out 
in the judgment of the Board. 5 


J. M. Pringle for the Appellant: The High Court was wrong in 
dismissing the plaintiff’s suit for damages on the ground of want of 
evidence in view of the order of the trial Judge granting leave to 
the plaintiffs to reserve their evidence on the issue of damages. 

A determination on the question of the quantum of damages 
would only arise on the establishment of the plaintiffs’ right to the 
free and uninterrupted flow of the water of the river, and the reserva- 


. tion of evidence bearing on the question of damages was a reason- 


able procedure to adopt, and was never objected to by the respon- 
dents-defendants. 


S. Hyam for the Respondents; ‘AS evidence on the question of 
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the alleged damages was not concluded in the trial Court, the defen- 
dants were not in a position to establish their dolence that the plain 
tiffs had suffered‘no damages. T n 


Their Lordships’ judgment was delivered by 


Lord Wright :—This appeal raises only one question, which is 
a very narrow one, though of considerable importance. The sole 
matter for determination here is whether the High Court at Patna 
were right in dismissing the appellants’ claim to recover damages 
from the respondents. The claim was dismissed. in toto, and the 
respondents have contended before their Lordships that the order of 
the High Court dismissing in Zoto the claim for damages was correct. 
The rest of the order of the High Court is not in any way brought in 
issue before their Lordships. In all other respects, except as to costs, 
the ‘High Court affirmed the decree of the Subordinate . Judge of 
Bhagalpur. 

The appellants and the respondents are riparian owners'on the 
river Belasi. The appellants, who were plaintiffs in the action, are 
the lower riparian owners on that stream,and the respondents are 
the upper riparian owners. 


‘The claim in the action was that the respondents had erected a 
dam on their part of the stream, which had the effect of interfering 
with the flow of the stream down to and through the portion belong- 
ing to the appellants and in that way have interfered with their 
rights as riparian owners and caused them loss or damage. The 
claim in the action, which is contained in the plaint, raises the issue 
of fact and claims a declaration that .the plaintiffs were entitled to 
the free and uninterrupted supply of water, and an injunction to 
restrain the defendants from putting up a dam across the river 


- Belasi, or obstructing the free flow of water in any other manner, 


and, furthermore, to passa decree for Rs. 10,350 as damages for 
the injury suffered by the plaintiffs, and also to pass a decree “for 
further damage till the removal of the dam and that the amount of 
actual damage may be ascertained in a subsequent stage of the suit 
and a decree may be passed for the same on taking requisite Court 
fee.” That was-the prayer in the action, and issues were framed 
by the Subordinate Judge, of which issues Nos. 13 and 14 are 
material. Issue No. 13 is: “Did the crops of the plaintiffs suffer 


- on account of the construction of the disputed dam.” Issue No. 14 
- is; “Are the plaintiffs entitled to get any damage from the defen- 
dants? Ifso, how much?” 


The case obviously involved a very long and intricate examina- 


+ 
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tion'of the facts and involved a very prolonged calling of witnesses. 
It appears that at the trial twenty-one witnesses were called for the 
plaintiffs, the appellants, and twenty-six witnesses for the defendants, 
the respondents. At the end of the evidence of the first witness 
called by the plaintiffs they filed a petition, which is set out in the 
record, in these terms; “ Petition filed by plaintiffs praying that the 
-evidence regarding loss and damages be allowed to be reserved for 
the present and till after the decree is passed in this suit.” On that 
an order was made on the same date as the petition. The petition 
shows “ that, during the course of the cross-examination of witness 
No. 1 of the plaintiffs on the matter ofthe extent of loss and 
damages sustained by.the plaintiffs in consequence of want of water 
for irrigation and the failure of the crops, it has been suggested 
that it would be convenient to reserve the determination of the said 
matter at this. stage to save loss of time if the plaintiffs be not 
successful in their suit. That the plaintiffs accordingly humbly pray 
that the evidence regarding the above be allowed to be reserved for 
the present and till after the decree is passed in the suit.” On that 
an ordér was made accordingly, as appears from the record, which, 
-after referring to the petition, adds: “ Prayer allowed.” That is 
the only reference to the order, and there is nothing in the record 
to show that that order was made after it had been objected to on 
.the part of the defendants. It was certainly a most reasonable and 
proper order to make, It was well within the inherent jurisdiction 
of the Court in determining how the suit should be conducted, and 
their Lordships cannot find any trace anywhere that the defendants, 
the respondents, at the time. objected to that order being made. 
The trial proceeded on the basis of that order. No further evidence 
as to damage was called; at'least, their Lordships have not dis- 
, covered, and their attention has not been called to any further 
evidence as to damages. At the close of the prolonged and very 
complicated trial the Subordinate Judge of Bhagalpur gave judg- 
ment. The judgment is.very interesting, very long and very com- 
plete. He finds that the plaintiffs’ claim succeeded. Their Lord- 
. ships need only ‘refer to the very end of his judgment as being a 
matter material on this appeal. In paragraph rz the judgment pro- 
ceeds thus: “The 13th issue relates to the crops of the plaintiffs 
having suffered on account of the construction of the Bandh. It 
has beenjestablished by evidence that the villages named in the 
plaint produce paddy. Paddy must suffer if there is not sufficient 
water. The crops will therefore suffer if the means of irrigation 
-is stopped.” .Then paragraph 12 says: “The r4th issue related 
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to damages suffered by plaintiffs. On the side of plaintiffs a large 
number of sale certificates have been filed to show that the 
tenants could not pay rent and their holdings were sold for arrears 
of rent. The Kamat lands will also suffer by want of irrigation, 
and the Zamindar will also snffer damage in respect of Bhaoli 
lands. I find, therefore, the plaintiffs have suffered damage and 
they are entitled to recover the same from the defendants. They 
cannot, however, get damage as claimed in the plaint without 
the same being determined. They may get the amount determined 
by filing tke petition, and the amount so determined shall be 
recoverable by them. They aie also not allowed costs in this 
suit onthe amount claimed in the plaint,. but they will get costs 
in proportion to the amount determined.” The order proceeds to 
declare : “The right of the plaintiffs to uninterrupted flow of water 
from the Belasi is declared, and it is further ordered that defendants 
have no right to put up a dam across the said river so as to stop 
or diminish the flow of water to the villages lower down.” It 
orders the defendants to remove the dam within a month, and it 
grants a permanent injunction in the terms prayed for by the | 
plaintiffs. Then it proceeds, and this is the part which is material 
for the purposes of this appeal: “Plaintiffs are held entitled 
to recover damages, the amount whereof to be hereafter deter- 
mined. For the purposes of costs to be assessed at this stage 
the value of the land is held to be Rs. 9,000, and the costs and 
damage will ke awarded on the same teing determined.” That 
is the judgment of the Subordinate Judge. The respondents 
then appealed to the High Court-at Patna, and they lodged a 
very long memorandum of appeal dealing very minutely with 
the various facts of the case relating to the course of the river 
and the obstruction to the river and the flow of water. Of all 
the heads, amounting to forty-seven, in this lengthy memorandum, 
their Lordships have only been referred as relevarit to the appeal, 
to head 13, which complains “that the finding of the court below 
that plaintiffs’ crops suffered by reason of obstruction complained 
of and they are entitled to damages is not correct.” That 
being the memorandum of appeal lodged by the respondents 
in the High Court, the matter was heard at some considerable 
length in the High Court, and the judges of the High Court 
delivered a judgment, which was again very complete, dealing 
with all the disputed facts ‘relating to the actual obstruction 
complained of and confirmed the findings of the Subordinate 


“Judge, and their Lordships’ attention has not been drawn .to 
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any respect in which they departed from the findings of the 
Subordinate Judge ; but at the end of their judgment the High 
Court proceeded to deal with the question of damages in a 
passage which commences: “There remains the question of 
damages.” The judgment of the High Court sets out certain 
paragraphs of the plaint, and then it proceeds, “Prayer (d) is 
as follows.” Then it sets out the terms of the prayer, which 
has already been set out in this judgment. The judgment 
proceeds to quote the terms of the Subordinate Judge’s ruling 
on the 14th issue, a passage which has been already referred 
to, and then it proceeds as follows: “It is difficult to under- 
stand why the question of the amount of damages already 
suffered should not have been decided. The evidence in proof 
of damages is inadequate.” Then it sets out various statements 
from the evidence, and it proceeds to criticise the evidence as 
it appeared in fact in the record. Then it proceeds: “Admittedly 
no papers have been filed to show the usual income from the 
Kamat lands. This should have been filed before the hearing 
- of the suit. In the plaint there is a prayer to decree the damages 
already suffered. It is only in regard to future damages (until 
thé removal of the dam) that there is a prayer for subsequent 
assessment. In my opinion the plaintiffs- should have proved 
by proper evidence at the trial the amount of damages actually 
suffered up to the date of the filing of the suit. This they have 
failed to do, and their prayer for damages must be dismissed.” 
Their Lordships disregard the two remands for further investiga- 
tion which were made before the final decree was drawn up, 
and which are not material in this appeal. The final decree was 
in this form: “It is ordered and decreed that this appeal be 
dismissed”—that is to say, the appeal of the respondents from 
the judgment of the Subordinate Judge—‘“and the decree of the 
Court below be, and the same is hereby confirmed.” Then come 
these words, which are crucial for this appeal to their Lordships’ 
Board :} “with this variation only, that the plaintiffs’ claim for 
damages be dismissed. It is further ordered and decreed that 
the plaintiffs shall get one-half the costs of the proceedings at 
the trial in the Court of First Instance and in the first hearing of 
this appeal in this Court, but they shall get their whole costs 
of the proceedings subsequent to the first order of remand in this 
Court. It is further ordered and decréed. that the defendants 
shall bear their own costs.” As has been already said, it is from 
those words varying ‘the decree of the Subordinate Judge that 
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this appeal is brought, and that is the only issue. Their Lordships 
have carefully examined the record and they have found nothing 
in the record which throws any light upon the matters which 
are the subject of this appeal beyond what has been set out 
in their judgment. Their Lordsbips are unable to find that 
there was any justification for the course taken by the Court in 
allowing the appeal from the Subordinate Judge to the extent 
of that variation. An explanation, if it is necessary to seek for 
explanation, of the course taken by the High Court may be 
that they had not their attention drawn to the petition and order 
made on the r2th May, 1924, to which their Lordships have 
already referred. Even so, it might appear that a less drastic 
course might have been taken than to exclude the appellants from 
any right to recover damages at all for the wrong committed to 
their rights as riparian owners. It has been found by the Sub- 
ordinate Judge, and affirmed by the High Court, that such a wrong 
was committed and that some damage, whatever the damage may 
be, has flowed from it, and, that being so, their Lordships see no 
reason at all to criticise or attack the order which was made 
postponing the determination of the issue of the amount of 
damages until after the issue of liability had been determined 
by the Trial Judge and by the High Court. The course adopted 
by the Subordinate Judge in so postponing this issue appears 
to their Lordships to have been a very usual, a very proper and 
very convenient course, and, in all the circumstances of this 
case their Lordships can come to no other conclusion than 
that this part of the judgment of the High Court was made in 
some way under inadvertence and that their error must- be 
corrected. 

In their Lordships’ opinion this appeal must be allowed and 
the order of remand dated the 5th June, 1928, and the decree 
dated 24th June, 1930, of the High Court set aside in so far as 
they vary the decree of the Subordinate Judge by decreeing that 
the plaintiffs’ claim for damages be dismissed, and also in so far 
as they deal with the appellants’ costs in the proceedings at the 
trial in the court of first instance and in the first hearing of the 
appeal in the High Court by awarding to the appellants only halt 
of their costs. In their Lordships opinion that part of the order 
and decree of the High Court should be set aside and the order 
of the Subordinate Judge be restored in so far as it has been 
varied, that is to say that part of the order which is to this effect ; 
“The plaintiffs are declared entitled to damages, the amount where- 
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of will hereafter be determined.” The matter will accordingly be 
remitted to the court below to give effect to this judgment of their 
Lordships and the appellants will have hot only one half of their 

. costsof the proceedings in the trial court and of the first hearing 
of the appeal, but the whole of such costs, and the appellants will 
have the costs of this apppeal. Their Loraphips will humbly advise 
His Majesty accordingly. 


Watkins and Hunter : 
Barrow, Rogers and Nevill : 


Solicitors for the Appellants. 
Solicitors for the Respondents, 


KJR Appeal allowed, 


; PRESENT; Zord Bianesburgh, Lord Russell of Killowen, 
Lord Macmillan, Sir John Wallis and 
Sir Dinshah Mulla. 


RAT BISHUNATH PRASAD SINGH 
` a 
RANI CHANDIKA PRASAD KUMARI AND. OTHERS. 


[On APPRAL FROM THE HIGH COURT OF JUDICATURE 
` AT ALLAHABAD. | 


Gift by Hindu in favour of his daughter-in-law—Donee described as “ malik 
mustagil "—Gift expressed tobe for “maintenance and support” of the 
donee-—Whether absolute estate conferred or merely a life interest. 


A Hindu, being the full owner‘of certain property, made a gift of it to his 
daughter-in-law " for her support and maintenance”’, and declared that the donee 
-should remain absolute owner (malik mustagil) of the property gifted : 


Held, that on its true construction, the deed conferred upon the donee an 
absolute estate in the property. The words “support and maintenance” in the 
deed merely indicated that the gift was made fcr the purpose of enabling the 
donee to live in comfort, and were not sufficient to cut down to a life interest only 
the estate taken by the donee. 


Yogeswar Narain Deo v. Ram Chund Dutt (1), and Naulakhi Kunwar v., 
Faikishan Singh (2) relied on. i 


(1) (1896) L. R. 83 1. A. 37; 1. L. R. 23 Cale. 670. 
(a) (1918) I. L. R. 40 All. 575. 
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Judgment of the High Court, Allahabad, affirmed. 


Appeal No. 43 of 1930, by special leave, from a demeni and 
decree of the High Court, Allahabad, dated the znd March 1926, 
affirming a decree of the Subordinate Judge of Jaunpore, dated the 
218t December rozr. 


The decision of the appeal cick upon the interpretation to be 
put upon a certain deed of gift executed by one Pirthipal Singh in 
favour of his daughter-in-law, Mst. Balraj Kunwar, on the 16th 
September 1862. Both the Courts, in India interpreted the docu- 
ment as conferring an absolute estate upon Mst. Balraj Kunwar. 
The High Court, in support of their decision relied (inter alia) upon 
Musammat Sasiman Chowdhurain v. Shib Narayan Chowdhury (1). 


Against the decree of the High Court, the Plaintiff appealed to 
His Majesty in Council, by special leave. 

DeGruyther, K. C. and Parikh for the Appellant: The property 
being expressly given to Balraj Kunwar for her support and main- 
tenance only, it was an indication that the grant was.for her life-time : 
Rameshar Bakhsh Singh v. Arjun Singh (2). — 

Dunne, K. C. and Wallach for the Respondents: The High 
Court was right in holding that the gift conveyed an absolute estate : 
Surafmani v. Rabi Nath Ojha (3); T. B. Ramachandra Rao v, A. 


N. S. Ramachandra Rao (4); Bhaidas Shivdas v. Bai Gulab. (5); | 


Musammat Sasiman Chowdhurain v, Shib Narayan Chowdhury (1) ; 
Jogeswar Narain Deo v. Ram Chund Dutt (6); Naulakhi Kunwar 
v. Jaikishan Singh (7); Shalig Ram v. Charanjit Lal (8); Syed 
Mohammad Rasa v. Musammat Abbas Bandi Bibi (9). 

Their Lordships’ judgment was delivered by 

Lord Blanesburgh:—In this case many questions were can- 
vassed in the Courts in India but all, except one, have passed into 
history. They survive merely as an excuse for the over elaborate 
and bulky record which is before their Lordships: ‘ 

The one issue which remains effective concerns a moiety. share 


(1) (1921) L. R. 49 1. A. 25; 35 C. L. J. 427; 1. L. R, 1 Pat. 305, 

(2) (1900) L. R. 281, A. r; L L. R. 23 All. 194. 

(3) (1907) L. R. 35 I.A. 17; 7C. L. J. 131; 1. L. R. 30 All. 84. 

(4) (1922) L. R. 49 I. A. 129; 26 C. W, N. 713; I. L,R. 45 Mad. 320; 35 
C. L. J. 545. ; f 

(5) 0921) L. R. ag I. À. 1; L L. R. 46 Bom. 153; 35C. L, J; 314. 

(6) (1896) L. R. 23 I. A. 37; 1. L. R. 23 Calc. 670. 

(7) (1918) I. L. R. 40 All. 575. 

(8) (1930) L. R. 57 I. A. 282; 52 C. L. J. 466. 

(9) (1932) L. R. 59 L A, 236 ; 36 C. W. N. 774(781) ; 55C. L. È 510, 


~ 


‘Vou. LVIL] © PRIVY COUNCIL. 


of a taluga known as Jakhanian in the Jaunpur district in. the Pro- 
vince of Agra which by a registered deed of-gift dated the 16th 
September, 1862, was given by Pirthipal Singh, the head of his 
family, to Musammat Balraj Kunwar his daughter-in-law. The 
‘question is whether that lady had under the deed power to make 
alienations of the property giving to the respondents titles which are 
valid after her death. That question has been answered in the 
affirmative by the Subordinate Judge of Jaunpur and the result is 
embodied in his decree of the 21st December, 1921, which on 
‘appeal was affirmed by a decree of the High Court of Judicature at 
„Allahabad, dated the 2nd March, 1926. The surviving plaintift 
claiming under the donor Pirthipal Singh’ who is long since deceased 
again appeals.” 

The deed: in question is short and in terms simple. Its true 
effect falls to be determined by the construction placed upon the 
following passages from it, read together :— 

“A moiety share of ‘taluga’ Jakhania...... belongs to me by 
virtue of purchase. made at auction...... As I have attained old age 
now, as it is possible that some dispute might arise after my death, 
and as it is my desire to make some arrangement for the’ support 
and maintenance of Musammat Balraj Kunwar, my daughter-in-law, 
I the executant have...... made a gift of the entire above mentioned 
property.....2. ¢., the zamindari.rights appertaining to a moiety share 
‘of the above-mentioned ‘taluqa’ to my daughter-in-law...... for her 
support and maintenance. I declare and give it in writing that the 
-said Musammat should remain absolute owner (malik mastakil) of 
this property under this deed of gift and pay. the Government reve- 
nue. J, the executant, and my heirs and representatives neither 

. have nor shall have anything to do with the above-mentioned gifted 
property. Ifany person brings any sort of claim in future it shall 
, be considered false and invalid in face of this document. I shall 
_get the name of the said donee to be entered in the Government 
papers under this deed. ” : 

This deed of gift has been most carefully analysed by Mr. Justice 
Lindsay in his judgment in the High Court and therein he has set 
forth with great clarity the reasons which have led him to the con- 
clusion that the deed confers upon the donee an absolute estate in 
the property and not one which determined with her life. 

Their Lordships find themselves in entire agreement with the 
learned Judgé. They are satisfied that his reasoning, so far as based 
upon the terms of the deed alone, is correct and that his conclusion 
is completely justified by authority. Nothing said by Mr. DeGruy- 
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ther or by Mr. Parikh for the appellant has. weakened his judgment 
in any way, and their Lordships might well leave the matter there. 
But as they find fufther support for the learned Judge’s conclusion 
in at least two cases cited to the Board, but vot specifically discussed 
by him, they think it may be not without advantage shortly to refer 
to these now. 


The first is Jogeswar Narain Deo v. Ram Chuna Dutt (1), and it 
has‘a bearing upon the feature of the deed of gift here to which 
much importance was attached by the appellant. In the deed-as 
was pointed out not only do youfind the “support and maintenance” 
of the donee recited asthe purpose of the gift but you find that 
expresaion repeated also in the words of disposition. 


Now in Jogeswar Narain Deo y. Ram Chuud Dutt (1) the effect 
ofa disposition ofa 4 annas share in a certain zemindary made by 
will in favour of the youngest wife of the testator and their son was 
in question. 


The words of bequest of the 4 annas share were: “I give to 
YOu and the son born of your womb for your maintenance ”, 
succeeded after an interval by the following words, attached, by con- 
struction, to the original gift, “and I give to you the power of 
making alienation by sale or gift. ” 


Upon these words it was held by the Board that the words “ for 
your maintenance’, parcel of the words of gift were not sufficient 
to cut down to life interests only the estates taken by the legatees 
and the reason is stated by Lord Watson in delivering the judgment 
of their Lordships at page 43 =r 


“Tt is no doubt true that the gift of the 4 annas share of Silda 
bears to be made to the Rani and the appellant ‘for your main- 
tenance’ ; but these words are quite capable of signifying that the 
gift was made for the purpose of enabling them to live in comfort, 
and do not necessarily mean that it was to be limited to a bare right 
of maintenance. ” 

In that case the wider construction was assisted and adopted as 
a result of the words conferring upon the legateesa power of disposi- 
tion by sale or gift. 

But here the donee is described in the deed as “ malik mustaqil ” 
and the comprehensive intendment of that expression is illustrated 
in the second of the two authorities to which their Lordships unt it 
desirable.to refer. 


(1) (1896) L. R. 23 I. A. 37 ; L L. R. a3 Cale. 6 
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It is the case of Naulakhi Kunwar v. Jaikishan Singh (1) where, 
as here, a Hindu being the full owner of certain property made a 
gift of it to his daughter-in-law, describing the donee to the deed as 
malik mustakil. It appears from the argument of Counsel that the 
gift was expressed to be for “ maintenance ” (see p. 576, line 13). 

In these circumstances the Court pointed out that this Board 
in 30 All. 84, had held that the word “ malik” alone, unless there 
was something definite to the.contrary in the surrounding circum- 
stances to qualify the meaning of.the expression indicates an 
absolute estate. “Here”, they go on, “we have the word 
‘malik’ followed by the word ‘mustaki? which even makes it 
stronger. ” 


The other indications in this deed pointing in the same direction 
and all discussed by Mr. Justice Lindsay lend to the words in the 
present case a completely compelling force. ` 


Their Lordships accordingly do not consider it necessary to go 
further into the authorities, being really well content to accept on 
the whole matter the reasoning and the conclusion of that learned 
Judge. 


In their Lordships’ judgment the appeal fails, and they will 
humbly advise His Majesty that it be dismissed with costs. 


H. S. L. Polak: Solicitor for the Appellant. 
T. L. Wilson & Co. - Solicitors for the Respondents. 
Roj Ry «4 Appeal dismissed. 


(1) (1918) I. L. R. 40 All. 575. 
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RAJA BHUPENDRA NARAYAN SINHA BAHADUR 
AND OTHERS.* 


Appeal, maintainability of—Bengal Tenancy Act (VII of 1885), Secs. 5(5), 
153—Rent includes cess—Kabuliat, construction of—Rajaswa—Cess appro- 
priated by District Board—Jmposition by Government. 


The definition of ‘rent’ as contained in section 3 sub-section 5 of the Bengal 
Tenancy Act is sufficiently wide to include cesses which are payable by the tenant 
to the landlord and as a consideration for the use and occupation of the lands of 
the tenancy. 


A suit for recovery of excess cess in respect of Putni Mahal together with 
damages on the basis of, certain terms in a Kabuliat under which the defendant 
holds the same is a suit for recovery of rent and not for recovery of money. Such 

' a suit does not offend against the provision of section 153 of the Bengal Tenancy 
Act and therefore a second appeal is competent, 


Raja Bhupendra Narayan Singha Bahadur v, Midnapur Zamindary Co. 
Ltd. (1) followed. 


In a suit for rent the plaintiff is entitled to include rent for four years and if 
the name of the plaintiff be registered under the provision of the Land Registra-, 
tion Act, he is entitled to institute the suit alone and maintain the action. 


The Kabuliat in the present case contained the following statement: "It 
there be any demand on the Zemindari ior any new amount on account of Rajaswa 
or if any order is passed, then I sball, without any objection,abide by it and pay 
my rent along with it (the new amount that is)’’ : 


Held, that the word ‘Rajaswa’ was wide enough to include cess payable under 
the Cess Act. 


It is the Government that imposes the cess and if under the law it has got to 
be appropriated in definite purposes (as cess is appropriated [or the purpose of the 
District Board) which has been assigned to a particular public body, still the impo- 
sition must be taken as an imposition by the ‘Hakiman’, which is used in the 
Kabuliat. i 


t Appeal from Appellate Decree No. 1866 of 1930, against the decree of H. 
G. S. Bivar Esq., District Judge of Murshidabad, dated the 17th March, 1930, 
affirming that of Babu Tarani Kanta Nag, Munsiff of Lalbag, dated the goth 
April, 1929. ' 

(1) (1922) 37 C. L. J. 556. R 
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Appeal by the Defendant. 
Suit for recovery of cess. 
The material ‘facts appear from above. 


Messrs. Gunada Çharan Sen and Prasanta Bhusan Gupta for 
the Appellant. 


Messrs. Sitaram Banerjee and Prokash Chandra Bhose for the 
Respondents, 


. The following judgment was delivered : 


This appeal has been preferred by the defendant ina suit which 
was instituted by the plaintiff Raja Bhupendra Narayan Sinha Baha- 
dur for recovery of excess cess in respect of a certain Putni Mehal 
for four years together with damages on the basis of certain terms 
in a Kabuliyat under which the defendant holds the same. The 
suit has been decreed by both the Courts below. 

A preliminary objection was taken as regards the maintainability 
cf the appeal on the ground that the suit out of which this appeal 
has arisen was a suit for recovery of money and that therefore no 
second appeal lay. This preliminary objection, if it succeeds, would 
land the respondent at once into two difficulties of which one isa 
question of defect of parties and the other on the question of limi- 
tation so far as one year’s cesses are concerned. It may be stated 
here that the respondents’ position in the Courts below was that what 
was claimed was not money but rent and in that way he was able 
to ward off the two contentions as regards defect of parties and 
limitation that were levelled against him by the defendant. The 
appellant also equally contrary to what his case in the Courts below 
was contends that the suit was a suit for recovery of rent and not for 
recovery of money and that for that reason he is entitled not only 
to maintain the appeal but also to put forward the aforesaid conten- 
tions together with an additional contention which was also put 
forward by him~-as regards the interpretation of the clause in the 
document upon which the plaintiff relies. The latest decision rele- 
vant to the question as to whether a suit of this nature is a suit-for 
money or a suit for rent is a decision of this Court in the case of 
Nawab Bahadur of Murshidabad v. Raja Bhupendra Narayan 
Singha Bahadur (1), but in that case no very clear decision appears 
to have been pronounced on this questiou. On the other hand, 
there is a very clear decision in an earlier case, namely the case of 
Raja Bhupendra Narayan Singha Bahadur v. Midnapur Zamindary 


(1) (1927) 46 C. L. J. 527. 


izr 


Crvin. 


1932. 
a 


Mohanta Bhagaban 

Das, Shebait of Idol 

Sri Sri Iswar Raghu 
Nath Deb Thakur 


v. 
Raja Bhupendra 
Narayan Sinba 
Bahadur. 


November, 23. 


122 

Civit. 

1932. 

w 
Mohanta Bhagaban 


Das, Shebait of Idol 
Sri Sn Iswar Raghu 
Nath Deg Thakur 


Raja Bkupendra 
Narayan Sinha 
Bahadur. 


— 


THE CALCUTTA LAW JOURNAL, [Vor LVII 


Co. Ltd. (1) directly bearing upon this question. There, the suit 
was instituted upon a Kabuliyat the terms of which were very simi- 
lar to the terms of the defendant in the present ‘case and the relief 
claimed in the suit was exactly of the same description, and in the 
appeal which was preferred in that case a preliminary objection was 
taken as regards its maintainability. In that case it was held that 
although the suit related to recovery of excess cess the suit was a 
suit for rent, the learned Judges observing that “rent as defined 
in the Bengal Tenancy Act includes cess and the dispute between 
the parties ” to the suitin that case was a dispute as to the rent. 
The definition of “rent ” as contained in section 3 sub-section 5 of 
the:Bengal Tenancy Act, in my opinion, is sufficiently wide to include 


. cesses which are payable by the tenant to the landlord and as a con- 
sideration for the use and occupation of the lands of the tenancy, 


I am not prepared to put a-narrow construction upon that definition 
and I think I must hold agreeing with the Courts below, that the 
present suit was a suit for rent. The suit does not offend against 
the provision of section 153 of the Bengal Tenancy Act and there- 
fore a second appeal is competent.. That being the position two of 
the contentions of the appellant, namely, the one as regards limita- 
tion and the other as regards defect of parties cannot prevail for the 
simple reason that in a suit for rent the plaintiff is entitled to include 
rent for four years and that the name of the plaintiff having been 
registered under the provision of the Land Registration Act he was 
perfectly entitled to institute the suit alone and maintain the action. 

It may also be stated here that the defendant’s case that the plain- 
tiff has got a son is not sufficiently specific, inasmuch as it has not 
been proved that at the date when the suit was instituted the son 
had been born. 

The third contention, namely, the one relating to the interpreta- 
tion of the clause in the document aforesaid certainly requires con- 
sideration. There again the terms of the Kabuliyat in the case of 
Raja Bhupendra Narayan Singha Bahadur v. Midnapur Zamindary 


Co. Ltd. (1), so far as may be gathered from the report, are very 


similar to those of the document in the present case that the word 
“ Rajaswa” which was used in that document is wide enough to 
include cess payable under the Cess Act. I have considered the 
terms of the whole of the document which has been placed before 
me and Iam fully in accord with what was said by the learned 
Judges in the other case, namely, the case of Raja Bhupendra 
Narayan Singha Bahadur v. Midnapur Zamindary Co. Ltd. (1). 


(1) (1922) 97 C. L. J. 556. 
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Mr. Sen has contended that a different interpretation should be put 
upon this document because the imposition that has been made is 
an imposition of cess which is not really payable to Government 
and which the Government does not at all appropriate for its own 
purposes but which is wholly used and appropriated for the purpose 
of the District Board. That, in my opinion,. makes no difference. 
It is the Government that imposes the cess and if under the law it 
has got to be appropriated in definite purposes which had been 
assigned to a particular public body still the imposition must be 
taken as an imposition by the “hakiman”, which is used in the 
document. On the whole I find no reason to dissent from what was 
held by Mr. Justice Richardson in the case referred to above (1). 

In my opinion, the decisions arrived at by the Courts below are 
correct, The appeal accordingly must be dismissed iwith costs, 

The application for revision is rejected. 

Leave to appeal under the Letters Patent has been asked for, but 
I do not consider that it is a fit case in which such. leave should be 
granted. 
AT. Me Appeal dismissed. 


(1) (1922) 37 C. L. J. 556. 


Before Mr. Justice S. N. Guha, and Mr. Justice M. Ce Ghose. 


JNANENDRA KUMAR RAI CHOUDHURY AND OTHERS 
V. 


DEBKUMAR RAI CHOUDHURY AND OTHERS.* 


Bengal Tenancy Act, (VILU of 1885), section 67—Interest on arrear of rent due— 

Rent undetermined, if interest payable. 

Section 67 of the Bengal Tenancy Act does not say that there is no option nor 
any discretion left in the Court in the matter of awarding interest though there 
was no claim for interest made by the plaintiff in the suit. 

When the rate of rent payable by the tenant is undetermined, he was not liable 
for interest on arrears of rent. 


* Appeal from Appellate Decree No 1884 of 1929, against the decree of J. M. 
Pringle Esq., District Judge of 24-Parganas, dated the 26th February, 1929, modi- 
fying the decree of Babu Kunjabihari Ghose, tst Additional Subordinate Judge, 
a4-Parganas, dated the 13th August, 1927. 
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Golam Ali v. Baboo Gopal Loll Tagore (1); Sumeera Khatoon and others v. 
Baboo Gopal Loll Tagore (2) and Raj Mohkun ie v. Anund Chunder Chow- 
akry (3), referred to. 


Appeal by the Plaintiffs. 
Suit for rent. 


l 
Messrs. Apurba Charan Mukerjea and Durga Charan Rai Chou- 
dhuri for the Appellants. 


Mr Gunada Charan Sen with Mr. Jatindra Nath Sanyal (for 
Mr. Prosanta Bhusan Gupta) for the Respondents. 

Mr. Biraj Mohan Majumdar for Deputy Registrar. 

The judgment of the Court was as follows :— 

Guha, J. :—This appeal is directed against the decision of ; the 
learned District Judge, 24-Parganas, passed on appeal in a suit for 
rent and cesses in which a claim for damages was also made. The 
plaintiffs in the suit claimed rent for the years 1325 to 1328 B. $S. 
on the footing that the annual rent payable by the tenant defendant 
was Rs. 728-4-734 gandas, and this was onthe allegation that the 
tenant was holding as part of his tenure, an area of land for which 
he was not paying rent. The definite allegation made, was that the 
defendant was in possession of 1398 odd bighas of land, while he ' 
was paying Rs, 533-5-6 gandas as rent for only 1ooo bighas. The 
original rent payable in respect of the tenure, it may be mentioned, 
was Rs. 326-5-734 gandas, foran area of 576 odd bighas of land. 
The Courts below have agreed in passing decrees in favour of the 
plaintiffs for arrears of rent at the rate mentioned by the plaintiffs, 
negativing the defence of the tenant defendant, which mainly 
related to this, that the plaintiffs were not entitled to the additional 
rent as claimed in the suit. In the decree of the trial Court, an 
amount was mentioned as damages decreed in favour of -the plain- 
tiffs, although the judgment of that Court contained no decision or 
direction so far as payment of damages was concerned. The learned 
District Judge, on appeal, has reversed the deciee of the trial Court 
and has held that the plaintiffs “ will not get the damages” as men- 
tioned in the decree of the trial Court. This appeal by the plaintiffs 
in the suit, relates to the question that after the decision of the 
Court of appeal below disallowing damages, it was incumbent upon 
that Court to allow the plaintiffs interest on the arrears of rent, 


‘although no interest was, in point of fact, claimed in the suit. The 


> (1) (1864) 1 W. R. 56. 7 . (2) (1864) 1 W. R. 58. 
(3) (1868) 10 W. R. 166. 
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argument in this behalf was based upen the provision contained in 
section 67 of the Bengal Tenancy Act; and it was contended on 
behalf of the appellants that the Comt below has altogether over- 
looked section 67 which enacts that “ An arrear of rent shall bear 

` simple interest at the rate of 1234 per cent. per annum.” Reliance 
` has been placed on certain observations contained in the judgment 
of Rampini, Acting Chief Justice, in the case of Kripa Sindhu 

Mukerjee v, Annada Sundari Debi (1), decided by a Full Bench of 
this Court, to the effect that “ Section 67 of the Bengal Tenancy Act 

made a great change in the law. Under section 21, Act VIII of 

1869, an arrear of rent was only liable to interest. This gave the 

Court a discretion to award interest or not, as it thought fit. No 

such discretion is allowed by section 67,” In the arguments 
advanced on behalf of the appellants, no importance or significance 

is attached to the words of the section that follow those quoted 
above, namely, “ from the expiration of that quarter of the agricul- 
tural year in which the instalments fall due to that date of payment 
or of the institution of the suit, whichever date is earlier;” and the 

position is entirely ignored that sections 54 to 67 of the Bengal 

Tenancy Act lay down a special law as to contracts between landlord 
and tenant, and indicate that the tenant would not be relieved from 

his liability to pay interest on arrears, unless either the amount is 

paid to the landlord who is bound to grant receipt for the same or 

unless a receipt is granted by the Court in which a deposit is made 

under section 62 of the Act (See the judgment of Mitra, J. in the, 

case decided by the Full Bench referred to above). The change in 

the previous law cannot be disputed, bit the liability to pay interest 
prises and the power of the Court to award interest as mentioned 

in section 67 is to be exercised in the manner indicated in the pro- 

visions of the law to which reference has been made above. It may 

be noticed, that according to the observations of their Lordships of 
the Judicial Committee of the Privy Council in the case of. Rant 

Hemanta Kumari Debi v. Maharajah Jagadindra Nath Roy Baha- 
dur and Hem Chander Chowdhry v. Maharajah Jagadindra Nath 

Roy Bahadur (2), the provision in section 67, “ only applies to cases 

where the rent is payable quarterly.” Inthe above view of the 

question arising for consideration, section 67 of the Bengal Tenancy 

Act cannot possibly support the contention that there was no option, 

nor any discretion left in the Court, in the matter of awarding 

interest in a case like the present, even though as has been noticed 


(1) (1907) I. L. R, 35 Cale. 34; 6C. L. J. 273. (Fe B.)e 
(2) (1894) L- R. 21 1. A. 19131. L. R. 22 Cale. 214, 
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above, there was no claim for interest made by the plaintiffs in the 
suit. Furthermore, regard being had to the fact that the plaintiff's 
claim for rent in the’ suit was not at the rate admitted by the tenant : 
additional rent having been claimed for the excess area in possession 
of the tenant, who set up a case of consolidated rent settled by the ` 
document creating the tenure, the question of awarding interest on 
arrears of rent, either under the general law or under section 67 of 
the Bengal Tenancy Act, could not arise, until the rent payable by 
the tenant had been determined, as it was determined in, the case 

before us, by the decision of the Court below, an appeal against 

which has been dismissed by this Court. Where the rate of rent: 
payable by ‘the tenant is required to be fixed by the Court, -the 

plaintiff is not entitled to interest or damages on the ground that the 

tenant did not pay rent atthe rate claimed by the landlord. The 

rent of the tenant was undetermined till decision was given by this 

‘Court ; and he was not liable for interest in arrears of rent. (See in 

this connection the cases of Golam Ali v. Baboo Gopal Loll Tagore 
(1); Sumeera Khatoon & others y. Baboo Gopal Loll Tagore (2) ; 
and Raj Mohun Neogee v. Anund Chunder Chowdhry (3). There 
was, in point of fact, no claim for interest on arrears of rent, made 

by the plaintiffs in the suit. Such claim was not maintainable under 

section 67 of the Bengal Tenancy Act. No interest could also be 

claimed nor any allowed by the Court in view of the fact- that the 

rate of rent was not ascertained or determined till the decision of 

the Court of appeal below, and the dismissal of the appeal against 

that decision. Interest could only be awarded on arrears of rent, at 

the rate finally determined. There could, therefore, be no claim 

and there was, in point of fact, none, in the case before us. On all 

these grounds the contention urged in the appeal that the Court of 
appeal below had no option or discretion in the matter of awarding 

interest on rent decreed in favour of -the plaintiffs in the suit is, in 

our judgment, wholly untenable, and must be overruled. 

In the result, the appeal fails, and is dismissed with costs. 


M. C. Ghose, J. :—I agree. 
P. N. R. Appeal dismissed. 
(1) (1864) 1 W. R. 56. 


(a (1864 1 W.R. 58. 
(3) (1868) 10 W. R.'166. 
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CIVIL REVISION. 


Before Mr. Justice S. N. Guha and Mr. Justice M. C. Ghose. 


DEBENDRA NARAIN ROY 
v. 


JOGENDRA NARAIN DEB AND OTHERS, * 


| Application for trial of some of the issues after the date fixed for first hearing— 
Provisions of the Civil Procedure Code, (Act. V. of 1908), if applicable, 


Where there is an application made after the date fixed for first hearing for the 
trial of some of the issues raised in a suit, as issues of law without taking evidence, 
the provisions of Order XIV Rule 2 and Order XV Rule 3 of the Civil Procedure 
Code will have no application and such application must be dealt with irrespective 
of the provisions of the Civil Procedure Code. 


- Though the trial of a suit piecemeal has sometimes been condemned, no general 
rule can be laid down in that behalf. 

Application for revision under section 115 of the Code of Civil 
Procedure and section 107 of the Goverment of India Act by the 
Plaintiff. J 

The material facts appear from the judgment. 

Mr. Pugh with Mr. Ambicapada Chaudhuri for the Petitioner. 


Sir N. N: Sircar (Adovocate-General) with Mr. Rabindra Nath 
Chaudhuri for Opposite Party No. 1. 


Dr. S. C. Basak with Messrs, Kanaidhan Dutt, Bijan Bihari 
Das Gupta and Panchanan Ghosal for Opposite Party No. 2. 


Mr. Prandhan De for Opposite Party No. 3. 
Mr. Pares Chandra Sen for Opposite Party No. 4. 
The judgment of the Court was as follows :— 


Guha, J:—These Rules are directed against an order passed 
by, the Subordinate Judge, First Court, 24-Parganas, on the 3oth 
January, 1932, in Title Suits Nos. 84 and 164.0f 1930, holding 
that the additional issues Nos. 14 to 20 raised in suit No. 84, and 
the additional issue raised in Suit No. 164 which is in the same 
terms as Issue No. 15 in Suit No. 84, described as “issues of law” 
may be tried first, and also that the suits “may be-disposed of on the 
issues of law only.” 


* Civil Revision Cases Nos..141 and 142 of 1932, against the order of K. R. 
Dhar, Esq. Subordinate Judge, 1st Court at Alipore, a4»Parganas, dated the 
goth January, 1932. 2 i 
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The history of the litigation has been set out in very great 
detail in the application to this Court on which these Rules 
were granted, as also in the affidavits filed by the parties in 
this Court. The suits out of which these Rules have arisen relate 
to the title of the petitioner as claimed by him to the Bijni Raj 
in Assam, and to a certain item of property belonging to the Raj 
which is in Bengal. In view of the passing of an enactment 
known as the Bijni Succession Act, 1931, (Assam Act II of 1931), 
which received the assent of the Governor of Assam on the 27th 
March, 1931, and of the Governor General of India, on the gth : 
May, 193t ; and was published in the Assam Gazette on the 2oth 
May, 1931, additional written statements were filed in the suits, 
and additional issues to which reference has been made above 
were raised, at the instance of the parties concerned. The Court 
was then asked to take up these issues for decision as preliminary 
issues, and the application in this behalf was opposed by the peti- 
tioner in this Court, as also by Purnendra Narain Deb and Surendra 
Narain Deb, plaintiffs Nos. 1 and 2 in Suit No. 164 of 1930. The 
objection raised in this behalf has been overruled primarily on 
the ground that Rule 2 of Order XIV, and rule 3 of Order XV 
of the Code of Civil Procedure gave power to the trial Court to 
‘hold piecemeal trial, and that power should:be exercised in this case. 
It has to be noticed that Order XIV, Rule refers to the stage of 
settlement of issue, and Order XV, Rule 3 contains provisions simi- 
lar to those contained in Order XIV, Rule 2 for disposal of a suit, 
at the first hearing. These provisions appear to have no application 
to a case like the one before us, where there was the application 
made after the date fixed for first hearing, for the trial of some of the 
issues raised ina suit, as issues of law, without taking evidence. 
The question arising for consideration must therefore be dealt with 
quite irrespective of the provisions of the Code of Civil Procedure 
to which reference has been made above, 

. The trial of a suit piecemeal has sometimes been condemned by 
their Lordships of the Judicial Committee of the Privy Council, on 
the ground of inconvenience and costs involved in such procedure,— 
on the facts and circumstances of the particular cases before them 
but it is impossible to lay down a general rule in this behalf, In 
the case before us, regard being had to the history of the litigation 
and in view of the.line of defence taken after the Bijni Succession 
Act came into operation, it could not be successfully contended that 
the trial Court was not to be permitted to exercise its discretion in 
the matter of procedure to be followed inthe trial of issues raised 


VoL LVI] , HİGH COURT. 


by the parties. It seems to us however that it would not be right 
for the trial Court to treat the additional issues raised in the suits as 
issues of law in the sense that they are pure questions of law, as dis- 
tinguished from mixed questions of fact and law; nor was the Court 
below right in observing that the suits “ may be disposed of” on the 
issues of law only if the observation indicate that the other issues 
taised in the suit could be treated as non-existent. 


In our judgment, the order of the Court below should be varied, . 


and we direct the Subordinate Judge to take up the additional issues 
Nos. 14 to 20 in suit No. 84 and the additional issues raised in 
Suit No. 164, for trial. The parties are to be called upon to adduce 
evidence bearing upon those issues, if the Subordinate Judge con- 
siders that evidence is necessary for the determination of those issues, 
In the event of these issues being decided against the plaintiffs, 
the suit will be dismissed ; on the other hand on their being decided 
in favour of the plaintiffs in the suit, the trial Court will take up the 
issues raised in the suits before the additional issues were framed, 
and proceed to deal with them and dispose of the suits in accord- 
ance with law. ! : 


We make this order in the exercise of our revisional jurisdiction 


_ and in the exercise of the power of superintendence vested in this 
` Court, as we entertain no doubt that such an order is called for, in 
order to meet.the ends of justice in the cases’ before this- Court. 
We make no order as to costs in these Rules, 

M. C. Ghose, J. :—I agree. 
P. N. R v Rules made absoluts, 
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PRIVY COUNCIL. 


PRESENT: Lord Wright, Sir George Lowndes, and Sir Dinshah 
Mulla. 


KHAN SAHIB ABDULLAH ASHGAR ALI, SINCE 
DECEASED 


v. 
GANESH DAS VIG, SINCE DECEASED.: 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 


IN BALUCHISTAN.] 


Indian Limitation Act (1X of 1908), Sch I. Art. 182, clause (a)—" Final order of 
the Appellate Court.'’—Order declaring appeal to have abated~Ciril Proce- 
dure Code, (Act. V. of 1908). Order 21, rule 17 :—Discretion to allow amend- 
ments in application for execution. 

An order of the Appellate Court holding that the appeal had abated and 
refusing to set aside the abatement, is a “final order” within the meaning of 
art. 18a, cl. (2) of the Limitation Act, since it deals judicially with the matters 
before the Court. When an order is judicially made by an Appellate Court 
which has the effect of finally disposing of an appeal, such an order gives a 
new starting point for the period of limitation prescribed by art. 182, cl. (2): 
Batuk Nath v. Munni Det (1), and Abdul Majid v. Jawahir Lal (2), distin- 
guished ; Gohur Behari v. Ram Krishna Shaka (3), approved. 

Under Order a1, rule 17, Civil Procedure Code, the Executing Court has a 
discretion to allow amendments in an application for execution. 


s% - Appèal No. 47 of 1931, by special leave, from an order of the 


Judicial Commissioner, Baluchistan, dated the rrth March 1929, . 
affirfring an order of the Asstt. Political Agent, Quetta-Pishin, 
dated the 23rd November 1928, passed in the course of certain 
execution proceedings, 

The facts of the case were briefly these: A decree for money 
was passed on the 17th November 1920, against which both the 
plaintiff and the defendant filed cross-appeals. The plaintiff died 
during ‘the pendency of the appeals, and his representatives (who 
were not substituted on the record within the time allowed by law; 
ie. ninety days under Art. 176, Limitation Act), applied to the 
Appellate Court for an order holding that the appeal had abated. 
The defendant contested the application and asked, in the alterna- 
tive, for an order setting aside the abatement. The Appellate 

(1) (1914) L. R. 41 I. A. 104: 19C. L. J. 574. 

(a) (1904) I. L. R. 36 All. 350. . 

(3) (1937) 32 C. W. N, 387. 
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‘Court thereupon passed an order on the 18th October 1924, hold- 
ing that both appeals had abated. 

On the 27th October 1926, i.e, more than 3 years from the 
date of the decree (1 7th November 1920), but within 3 years from 
the date of the last-mentioned order of the Appellate Court, an 
application for execution of the decree was made. The Courts 
in India held, ‘on the authority of Gohur Bepari v. Ram Krisna 
Shaka (1) that the application was well in time under clause (2) of 
article 182, of the Limitation Act, 1908, Thereupon, the judg- 
ment-debtor appealed, by special leave, to His Majesty in Council. 
` Wallach for the Appellant, submitted that there was. no 
final order of the Appellate Court, as contemplated in clause (2) 
of Art. 182, and he relied on the Board’s judgments in Batuk Nath 
v. Munni Dei (2) ; Abdul Mojid v. Jawahir Lal (3). The plaintifs 
appeal had abated by operation of law, in accordance with Order 22, 


tules 3 (2) and J1, Civil Procedure Code, and not by reason of any. — 


order of the Appellate Court. 
J. M. Pringle for the Respondent : The consensus of opinion in 
India is that in such cases there is a fresh starting point of limitation 
as from the date of the order of the Appellate Court; Godur 
Bepari v. Ram Krishna Shaha (1), and the authorities there cited. 
The decisions of the Board, upon which the appellant relies, were 
distinguished by the learned Judges in the Calcutta case. 


Their Lordships’ judgment was delivered by 


Sir George Lowndes :—The principal question in this appeal 
is whether an application for the execution of a decree is time- 
barred under the provisions of Article 182(2) of the First Schedule 
-to the Indian Limitation Act, 1908. The article allows a period of 
three years only for such an application from the date of the decree, 
“or where there has been an appeal, the date of the final decree or 
order of the Appellate Court.” Itis not disputed that ifin the 
present case the period is to be reckoned from the date of the 
decree, the application was out’of time, nor, er contra, if the respon- 
dents can take advantage of a certain order of the Appellate Court, 
that it was within time. 5 

The suit out of which the fe arises. was launched as long ago 
as 1912. Some four years later it came upi in, „appeal to this Board,* 

G) (1927) 32 C. W. N. 387 ; 46 C. L. Jnr. 

(2) (1914) L. R. 41 I. A. 104% 19 CÌL. J; 574- 
(3) (1g04) I. L. R. 46 All. 350.. 
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but was sent back for trial in the Baluchistan Courts, where the pro- 
ceedings dragged on for another 12’ years. 

On the ryth November, 1920, the decree of which“ execution is 
sought was passed in favour of the plaintiff, Ganesh Das Vig, 
by the Assistant Political Agent, Quetta. Against this decree both 
parties appealed to the Court of the Judicial Commissioner in 
Baluchistan. Two years or more were wasted in an abortive reference 
to arbitration, the arbitrator selected by the parties being the son of 
the judgment-debtor, and now, as bis representative, the principal 
appellant before the Board. On the goth July, 1923, the judgment- 
creditor died. His widow was brought on the record in his appeal 
but not in that of the judgment-debtor. On the 12th May, 1924, 
the widow died, and no further substitution was made in either 
appeal, nor was anything done by the arbitrator. 

On the 6th August, 1924, an application was made to the Appel- 
late Court by the present respondents, as the representatives of the 
judgment-creditor, for an order holding that the judgment-cebtor’s 
appeal had abated. Notice was served upon the judgment-debtor, 
and he put in a petition in reply denying that his appeal had abated, 
and asking for an order that the arbitration should proceed, with an 
alternative prayer that in case’ the Court should hold that the 
appeal had abated, an order should be -made setting aside the 
abatement. Ak 

Upon these counter applications both appeals were set down 
before the Judicial Commissioner who, by an order of the 18th 
October, 1924, held that both appeals had abated. He said it would 
be useless to send the matter back to arbitration, and he refused the 
application of the judgment-debtor to set aside the abatement in the 
case of his appeal. 

It is upon this order of the 18th October, 1924, that the respon- 
dents rely to save limitation, and the only question is whether it was 
a final order of the Appellate Court within Article 182(2). Both the 


-Courts in India have held that it was. 


The respondents made their application for execution on the 
27th October, 1926. The present appellants, the representatives of 
the judgment-debtor, who was then dead, took various objections to . 
the application, and «fter the lapse of another two years, a consider- 
able portion of which was ‘occupied in a search by the Court offi- 
cials for the’file of the case, the matter.came on before the Assistant 
Political Agent. Objection to his jurisdiction and to the title of the 
respondents werc disposed of in their favour. They have -not been 
urged before the Board. ‘On the question of limitation, the learned 
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Judge held, following a ruling of the Calcutta Court [Gohur Bepari 
v. Ram Krisna Shaha (x),] that the period of limitation should be 
calculated from the 18th October, 1924, the date of the Judicial 
Commissioner’s order above referred to, and that the application 
was therefore in time. Having regard, however, to the omission of 
certain particulars from the application for execution, he returned it 
to the respondents for amendment. The necessary amendments 
were made and the application was re-submitted, but apparently 
before it was considered by the Judge, the representatives of the 
judgment-debtor lodged an appeal to the Judicial Commissioner. 
The appeal was argued before him at great length, but was dismissed 
on the r1th March, 1929, by an order of. that date. The learned 
Judicial Commissioner, though noting that there had been some 
_conflict in the Indian Courts as to what should be considered a final 
order of an Appellate Court, agreed with the conclusion to which 
the Assistant Political Agent had come on the question of limitation. 
The appellants, with the no doubt laudable ambition of completing 
the tale of 20 years for the duration of this suit, have appealed to 
His Majesty in Council against the Judicial Commissioner’s decision. 
Their Lordships, for the reason to be stated, have no doubt that 
their appeal must fail, but the execution proceedings will still have 
to be worked out in the Political Agent’s Court, and there may still 
be opportunities to them to delay the satisfaction of what has been 
so laboriously decided, to be a just debt., 
In the argument before their Lordships the appellants have 
‘relied mainly on two decisions of this Board, Batuk Nath v. Munni 
Dei (2) and Abdul Majid v. Jawahir Lal(3). Neither of these 
cases is, in their Lordships’ opinion, decisive of the present question. 
In the first, an appeal to His Majesty in Council had been dismissed 
for want of prosecution under Rule Vof the Order in Council of 
13th June, 1853. The question before the Board in the reported 
case was whether under Article 179 of the second schedule to the 
Limitation Act of 1877, which corresponds with Article 182 of the 
Act of 1908, the assignee of. the original decree-holder could claim 
three years from the date of the dismissal in this Board. It was 
‘held that he could not, the reason assigned being that there was 
no order, Sir John Edge, in aehyenng the judgment of the Board, 
' says :— 
“ There was, however, no Order of His Majesty in Council dis- 
"(1) (1997) 32 C. W. N. 387 ; 46 C. L. Jeni. 


(2) (1914) L. R. 41 L A. 104; 19 C. L. J. 574. 
(3) (1904) L L. Ra 36 All, 350. * 


133 


Khan Sahib 
Abdulla Ashgar 
Ali 
v. 
Ganesh Das Vig. 


Sir George Lowndes. 


134 
P.C. 
"1992. 
a 


' Khan Sahib 
Abdalla Ashgar 
Ali 


v. 
Ganesh Das Vig. 


‘Str George Lowndes. 


THE CALCUTTA LAW JOURNALs [Vou. LVI. 


missing the appeal, nor was it necessary that any such order should 
be made in the appeal. : Under R. V. of the Order in Council of 
June 13, 1853, the appellant or his agent not having taken effectual 
steps for the prosecution of the appeal, the appeal stood dismissed 
without further order. ” 

In the second case the question was again as to the effect of the 
dismissal of an appeal in this Board for want of prosecution. No 
reference was made to Butak Naths case (1), which had been 
decided less than a month before, and it does not appear whether 


..the dismissal had -been under the Order in Council, but the effect 


of the decision was the same. Lord Moulton in delivering the judg- 
ment of.the Board says :— a 

-“ The chief matter of argument before this-Board (was a conten- 
tion that the decree which it is sought to enforce had been con- 
structively turned into a -decree of His Majesty in Council and 
assigned to the date of the’ 13th May, Igor, by virtue of the 
dismissal of the appeal for want of prosecution on that date, 
and that therefore the period, of limitation was'rz years from 
the 13th May, Igor, by virtue of article 180* of the Indian 


- Limitation Act -(1877). ‘Their lordships see no foundation for 


this contention which appears to -have been the basis of the 
decision of the courts below. The order dismissing the appéal 
for want of prosecution did not deal judicially with the matter 
of the suit, and could in no sense be regarded as an order 
adopting or confirming the decision appealed from. It merely 


` recognised authoritatively that the appellant had not complied 


-with .the conditions under which the appeal was open to him, 
and that therefore he was.in the same position as if-he had not 
appealed at all.” f 

.In the case now before their Lordships it is manifest that 
there was an order of the Appellate Court, and that it did deal 
judicially with the matters before it. The Judicial Commissioner 
considered the judgment debtors contention that his appeal had 
not abated, and held that it had. He considered the -prayer 
-for revival of the arbitration and refused-it. He rejected the 
application to set aside the abatement. Whether the order 
made was right or wrong is immaterial: there was-no appeal 
against it, and it was in the circumstances clearly final. Their 
Lordships think that when ,an.order is’ judicially made by an 


(1) (1914) L. R. qr I. A. 104; 19 C. L. J. 474. 


n 


* Under article 180, 12 years wag allowed for the execution of an Order of 
His Majesty in Council, 
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` Appellate Court which has the effect of finally disposing of an 
appeal, such an orcer gives'a new starting point for the period 
of limitation prescribed by Article 182 (2) of the Act of 1908. 
They recognize that there has been “some difference of opinion 
upon this question in Indian courts, but they think that the 
. principle enunciated above is in accordance with the view taken 
in the majority of cases and is the effect of the decision reported 
in Gokur Bepari v. Ram Krisna Shaha (1) on which both Courts 
have relied in the present proceedings. 


The only other question which has been argued on the appeal 
is as to the cmissions in the application for execution which 
led to its return to the respondents in the lower Court for amend- 
ment. It is contended for the appellants that no amendment 
should haye been allowed, and that the application should have 
been rejected. Under Order XXT, Rule 17, of the Civil Procedure 
Code the executing Court clearly -had a discretion to allow the 
‘amendments, and the Appellate Court thought that the discretion 
had been properly exercised. In these circumstances it ‘is idle 
to ask this Board to interfere. 


In their Lordships’ opinion this appeal fails and should be 
dismissed with costs. They will humbly advise His Majesty 
. accordingly. : : 


T. L, Wilson & Co : Solicitors for the Appellant: 
Rankin, Ford & Chester : Solicitors for the Respondent. 
K, J. R : or, ng’ N - Appeal dismissed. 


(1) (1927) 32 Co W. N. 9875 46 C. L. Je rir. 
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Present: Lord Tomlin, Lord Thankerton, Lord Wright, Sir George 
Lowndes and Sir Dinshah Mulla, 


V. M. ABDUL RAHMAN, SINCE DECEASED 


a. ` 
D. K. CASSIM AND SONS AND ANOTHER. 


[ ON APPEAL FROM THE HicH COURT OF JUDICATURE AT 
Rancoon. | 


Civil Frocedure Code, (Act V of 1908), Sec. 109 (a)—" Final order '— Order 
of Appellate Court, under Order 41, rule 23, reversing decision of trial Court 
on preliminary point and remanding suit fo the Original Court for trial on 
the merits, whether appealable to the Privy Council—Test of finality—Order 
not finally disposing of the rights of the parties. 

During the pendency of a suit, instituted on the Original Side of the High 
Court, Rangoon, claiming damages for a conspiracy between the defendants to 
ruin the plaintifis’ credit and reputation and to destroy their business, the plain- 
tiffs were adjudicated insolvents. The tiial Judge held that the cause of action 
thereupon vested in the official assignee, and the latter declining to proceed 
with the suit, a decree was passed dismissing the suit. On appeal by the 
plaintiffs, the Appellate Bench held that the claim for damages did not vest in- 
the official assignee, and that the plaintiffs were, therofore, entitled to continue 
the suit in their own names. : The suit was accordingly remanded to the Original 
Court for trial on the merits : 


Held, that the judgment of the Appellate Court was not a decree, but an 
order passed under order 41, rule 23, of the Civil Procedure Code. 


Held, further, that the order, though it decided an important and a vital 
issue in the case, did not finally dispose of the rights of the parties; on the 
contrary, it left the suit alive and provided for its trial on the merits in the 
ordinary way. It was not, therefore, a “ final order ” within Sec. 109 (a) of the 
Code and not appealable to the Privy Council. 

The test of finality is whether the order in question finally disposes of the 
rights of the parties. The finality must be a finality in relation to the suit. 
If. after the order, the suit 1s still a hve suit in which the rights of the parties 
have still to be determined by the Courts in the ordinary way, it is not a final 
order, and no appeal lies against it to the Privy Council under Sec. 109 (a) of the 
Ciril Procedure Code. . 

Ramchand Manjimal v, Goverdhandas (1), followed. 

Rahimbhoy v. Turner (2), and Syed Mushar Hussein v. Bodha Bibi (3), 
distinguished. 

Appeal No. 30 of 193s from a judgment of the High Court, 
Rangoon, on its Appellate Side, dated the 23rd June 1930, allow- 


(1) (1920) L. R. 47 1. A. 124. 
(2) (1890) L. R. 181. A. 6. 


(3) (1894) L. R. 221. A. 1. 
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ing an appeal from a judgment and decree of Mr. Justice Cunliffe 
in the High Court on its Original Side, dated the 29th April 1929. 

The suit giving rise to the appeal was instituted by the rst 
respondents in the High Court, Rangoon, on its Original Side, 
` against ‘the original appellant and the. 2nd respondent claiming 
damages for alleged conspiracy to ruin their credit and reputation 
and to destroy their business, and the first issue in this appeal was 
whether the rst respondents having become insolvent and the 
Official Assignee having decided not to proceed with the’ suit and 
consented to its dismissil, the ist respondents themselves were 
entitled to proceed with the suit. 

`” During the pendency of the suit in the trial Court, the plaintiffs 

(1st respondents) were adjudicated insolvents, and as the Official 
Assignee (who was thereupon brought on to the record as plaintiff) 
declined to proceed with the suit, the learned Judge on the Original 
Side dismissed the suit with costs. On appeal, the Appellate Bench 
of the High Court held that the cause of action did not vest in 
the Official Assignee and that the insolvents were entitled to carry 
on the suit in their personal capacity. The dismissal, of the suit was 
set aside and the suit remanded for trial on the merits. 

Leave to appeal to the Privy Council was granted by Carr, Off. 
C. J. and Cunliffe J., who held that the order of the Appellate 
Bench (remanding the suit) wasa final order within the meaning 
Sections 10g and rio of the Civil Procedure Code, inasmuch as 
it decided a cardinal point in the suit, namely, the capacity of the 
plaintiffs to prosecute the suit. The learned Judges relied on the 
decisions of the Board in Rahimbhoy v. Turner (1) and Syed 
Mushar Hussein v. Bodha Bibi (2) and in referring to the deci- 
sions of the High Courts in Sultan Singh v. Murli Dhar 
(3) ; Habid-un-Nissa v. Munawar-un-nissa (4); Syed Khan v. Syed 
Ebrahim (5); Sathappa Chetty v. Subramaniam Chetty (6) they 
said that there was a very strong conflict of judicial opinion in 
India as to what was a final order. 

Upjohn, K. C.,and A. Pennell for the rst Respondents :—We 
take the preliminary objection to the competency of the appeal on 
the ground that the order of the Appellate Bench, remanding the 


(1) (9890) L. Rw 18 i. AL 6; 1. L-R. 15 Bom, 155. 
(2) (1894) L. R. 22 1. A. 1; L L. R, 17 All. r2. 
(3) (1924) L L. R, 5 Lah. 329 (F. B.) 

(4) (1903) 1, L. R. a5 All, 629. 

(5) (1927) Ï. L. R. 6 Rans 169. 

(6) (1922) 71 1. C. 334. 
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suit, was neither-a decree nor a final order within the. meaning of 
Sec. 109 of the ‘Civil. Procedure Code. It was simply an order 
made under Order 41, Rule 23, and did not finally dispose of the 
rights of the parties: The judgment of Lord Cave in Ramchand 
Munjimal v. Goverdhandas: (1), on the interpretation of “ final 
order,” is directly in point, and we ise also on Jsaacs and Sons v. 
‘Salbstein (2). 

Dunne, K. C. and Robert W. Leach for the Appellants :—After 
the decision of the Appellate Court, the question of the plaintiffs’ 
capacity to prosecute the suit if their own names could never be 
disputed again. The order is binding on the trial Judge and will 
equally be.binding- on the parties and on the Appellate Bench 
should there be a further appeal. It was therefore a final order, 
as laid down by the board i in Syed Mushar Hussein v. Bodkha Bibi 
(3). The decision was on the cardinal ‘point of the suit: Rahimbhay 
v. Turner (4). 

(Sir George Lowndes referred to the decisionsof the High Courts 
in India, cited in Mulla’s Commentary on Section rog of the Civil 
Procedure Code, that an order of remand was not, ordinarily, a final 
order.) 

(Lord .Thankerton relerred to Sultan Singh v. Afurli Dhar (5) 
where an order of remand was held not to be a final order.) 

In England it has been held that orders which decide the 
rights of the parties, though made on interlocutory applications, 
are to be treated as final orders within’ the meaning of Order 58, 
Rule 3, of the Rules poe the Supreme Cour In re Stockton Iron 
Furnace Company (6). 

Upjohn, K. C. replied. 

Their Lordships’ judgment was delivered by 

Sir George Lowndes :—The suit out of which this appeal 
arises was instituted in the name of the first respondent firm (here- 
inafter referred to as the rst respondents) on the original side of.the 
Rangoon High Court, alleging, in effect, a conspiracy between the 
two named defendants to ruin the business of the rst respondents, 
and claiming Rs. 5,00,000 by way of damages. The first of the two 
defendants was the appellant, V. M. Abdul Rahman, now deceased, 
and represented by his heirs. The other was the 2nd respondent, 
who does not appear before the Board. | 


(1) (1920) L. R, 47 1. A. 124. i (a) [1916] a K.B. 139. 

(3) (1894) L.R. aa L. À. 1. (4) (1890) L. R. 181. A. 6. 
(5) (1924) I. L. R. 5. Lah. 329. - 

(6) [1878-79] L. R. 10 Ch. D. 335. 
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After the hearing of the suit had commenced in the trial Court 
the rst respondents were—apparently upon their own application— 
adjudicated insolvents. On this being brought to the notice of the 
Judge, he on the 13th February, 1929; adjourned the trial, and gave 
a month’s time to the official assignee to consider whether he would 
proceed with the suit on behalf of the creditors. On the rrth 
March, 1929, the Judge being then engaged in the Criminal 
Sessions, the matter seems to haye come before the Deputy Regis- 
trar, who enlarged the time till the f2nd April. On this date the 
Deputy Registrar gave a further extension tothe 24th April and 
directed that the official assignee should “be brought on the record 
as plaintif in the place of the insolvent plaintiffs,” and the 
heading of the plaint was amended accordingly by the Assistant 
Registrar. 

On the 24th April the matter was again mentioned to the Deputy 
Registrar, when counsel for the official assignee stated that “ he had 
asked the insolvents to furnish him with security, but they had failed 
to do so.” Whereupon counsel for the appellant asked that “the 
matter be placed before the Judge for the dismissal of the suit.” 
This was done, and on the 2gth April the suit was, by a decree of 
that date, dismissed. ‘Tbe decree was headed as ina suit between 
the official assignee, as assignee of the estate of the 1st respondents, 
and the defendants, but despite this fact and the amendment of the 
plaint above referred to the 1st respondents seem to have been 
treated as still parties to the proceedings, the official assignee dis- 
appearing from the stage altogether. They were given leave to 
appeal against the decree as paupers; their appeal was heard ; the 
decree was set aside, and the suit was remanded to the original 
Court for trial on the merits. Against this order the present appeal 
has been brought to His Majesty in Council, upona certificate of 
the High Court that the case fulfils the requirements of section 110 
of the Code of Civil Procedure, 1908. Before their Lordships a 
preliminary objection has been taken by the rst respondents’ coun- 
sel that the appeal is incompetent and that the certificate was 
wrongly granted. The ground of the objection is that the order of 
the Appellate Court was neither a decree nor a “ final order” within 
section r09 (a), and therefore notjappealable under section 110. 


The grounds of the rst respondents’ appeal in India were, in 
effect, that their claim for damages was not property which vested 
under the Insolvency Act in the official assignee, that they were 
therefore entitled to continue the suit in their own names without 
his intervention ; and that it had been wrongly dismissed. 
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It will be seen that this was in reality an objection that the off- 
cial assignee ought not to Have been brought on the record in their 
place, but there is nothing“'to show that any such contention was 
raised on their behalf before the dismissal of the suit. Indeed the 
point seems to have been first suggested on behalf of a creditor, 
who was in fact the father-in-law of one of the insolvents, when 
the trial Judge was actually delivering his judgment. It does not 
appear, however, to have been objected before the Appellate Court 
that the question was not open to the rst respondents, or that 
they had ceased to be parties to the suit before the decree of the 
trial Judge was made, and their Lordships are not prepared now to 
take any account of the very apparent irregularities in the trial 
Court. 5 
The judgment of the Appellate. Court was delivered on the 
23rd June, 1930. The learned Judges accepted the contention of 
the rst respondents, holding that the claim to damages did not 
vest in the official assignee. ‘They accordingly, as already stated, 
set aside the dismissal of the suit, and remanded it for trial on the 
merits by the original Court. 

It is, in tbeir Lordships’ opinion, clear that this was, under the 
Code of Civil Procedure, an order and nota decree. It must be 
taken, they think, to have been made under O. XLI R. 23. The 
material part of which runs as follows :— 

“Where the Court from whose decree an appeal is preferred has 
disposed of the suit upon a preliminary point and the decree is 
reversed in appeal, the Appellate Court may if it thinks fit, by order, 
remand the case............ 

The matter is put beyond question by O. XLIII R. x («) ‘which 
gives a right of appeal from an “ order” so made. 

It remains to consider whether the order in question was a “ final 
order” within the meaning of Section rog(a), and this question is, 
their Lordships think, concluded'by the judgment of this Board 
delivered by Lord Cave in Ramchand Aongea v. Goverdhandas 
Vishindas Ratanchand (1). 

Upon the application for the certificate the. matter was gone into 
at considerable length by the officiating Chief Justice and Ellis 


Cunliffe J., but by some mischance the authority just referred to was 
overlooked.* 
7 
*The learned Judges, however cited 5 Lahore 329 (F. B.), in which the Board's 
judgment in Ramchand Manjimal’s casc is referred to at some length by Shadi 
Lal C. J. and Broadway, J , at pp. 235, 342 of the report—K, J. R. 
(1) (1920) L. R. 47 I. A. 124. 
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Two other czses Lefore this Board were relied on by the learned 
Judges, viz.. Rahimbhoy abibhoy v, Turner (1) and Syed Atushar 
Husein v. Bodha Bibi (2). But both of these cases were decided 
with reference to the Civil Procedure Code of 1882, in which the 
wording of the relevant sections differed materially from that of the 
Code of 1908. Special leave to appeal was given in each of these 
cases on the ground that the suit had been fully tried in the Lower 
Court, and “ the cardinal point” decided, leaving, in the one case, 
only a reference for accounts, and, in the other, only subordinate 
points for decision which should have been dealt with by the Appel- 
late Court. In the first case it is clear that an appeal to His Majesty 
in Council would have.lainas of ght under the provisions of the 
present Code, and in the second that if the effect of the Appellate 
Court’s decree had been (as in the present case) merely to remand 
the case for trial on the merits, different considerations would have 
applied. Their Lordships think, therefore, that neither of these 
authorities is applicable to the case now before them. 

Turning to the judgment in Ranchand Manjimal’s case (3), it 
will be apparent that the conditions there approximated very nearly 
to those of the present case. The question arose with reference to 
a series of suits upon cotton contracts, which had been stayed by 
the first Court under Section 19 of the Indian Arbitration Act, but 
in which the order for stay had been reversed on appeal, with the 
result that the suits went back for trial in the ordinary course. The 
Appellate Court being of opinion that its order was a “ final order ” 
within Section 109 (a) of the present Code gave a certificate under 
Section rro. At the hearing before the Board a preliminary objec- 
tion was taken that the order in questiun was nota “final order” 
and that therefore the certificate was wrongly given and the appeals 
incompetent. ‘The objection was upheld and the appeals were 
dismissed. ` ; 

‘Lord Cave in delivering the judgment of the Board laid down, 
as the result of an examination of certain cases decided in the 
English Courts, that the test of finality is whether the order “ finally 
disposes of the rights ofthe parties,” and he held that the order 
then under appeal did not finally dispose of those rights, but left 
them “to be determined by the Courts in the ordinary way.” It 
should be noted that the Appellate Court in India was of opinion 
that the order it had made “went to the root of the suit, namely 


{1) (1890) L. R. 18 I. A.6; I. L. R. 15 Bom. 155. 
(2) (1894) L. R. 221, A.1; LL. Ri 17 Al. 113. 
(3) (1920) L. R. 47 LÀ. 124. 
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the jurisdiction of the Court to entertain it,” and it was for this 
reason that the order was thought to be final and the- certificate - 
granted. : -But this was not sufficient. The finality must be a finality 
in relation to the suit. If, after the order, the suit is still a live suit 
in which the rights of the parties have still to be determined, no 
appeal lies against it under Section 1o9(@) of the Code. 

' Their Lordships would only add that the enforcement of this 
principle involves no practical hardship, inasmuch as, in a proper 
case, it is always open to the Appellate Court to give a special certi- 
ficate under Section 109(¢). 

It was pointed out in argument that there is some divergence in 
the views expressed in the English cases upon which the judgment 
in Ramchand Manjimal’s case (1) founds; and that no doubt is so, 
but the rule deduced for guidance under the Indian Act is clear and 
unambiguous, and must, their Lordships think, be decisive in 
all cases where the question is whether an order is appealable 
to His Majesty in Council under the provisions of the section in 
question. 

In their Lordships’ opinion it is impossible to distinguish the 
present case from that upon which Lord Cave pronounced. The 
effect of the order from which it is here sought to appeal was not 
to dispose finally of the rights of the parties. It no doubt decided 
an important and even a vital, issue in the case, but it left the suit 
alive, and provided for its trial in the ordinary way. 

Their Lordships have thought it right to deal with this matter at 
some length, as there seems to have been a considerable divergence 
of-opinion in some of the Indian Courts as to-what is a final order 
uncer Section 109(a), and they think that the decision in Ramchand 
Manjimal’s case (1) must have teen either overlooked or mis- 
understood. -e` 

For these reasons their Lordships think that the appeal is incom- 
petent, and they will humbly advise His Majesty that it should be 
dismissed with costs. 

Cutler, Allingham & Ford: Solicitors for the Appellants. 

J. E. Lambert : ` Solicitor for First Respondents. 


K. J. Re Appeal dismissed. 


(1) (1920) L. R. 47 1. A. 124. 
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PRESENT: Zord: Wright, Sir George Lowndes and 
Sir Dinshah Mulla. 


JNANENDRA MOHAN BHADURI AND ANOTHER 
. Q. 
RABINDRA NATH CHAKRAVARTY. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE Ar FORT 
WILLIAM IN BENGAL. | 


Indian Arbitration Act, (IX of 1899) Sec. 15—Amard, execution of—"Decres,” 
if made on the award, a nullity and incapable of execution as such— 
Application to execute such decree may be treated as one for execution of 
the award. ' 

Matters in difference between the parties were referred to arbitration, and 
on the award being filed In the High Court, Calcutta, the learned Judge sitting 
on the Original Side, paised a decree on the 14th February 1919 in terms of the 
award ; 


Held, on an application by the respondent for execution of the said decree, 
that under the Indian Arbitration Act, 1899, Sec. 15, unless the Court remits 
the award to the reconsideration of the arbitrators or umpire, or sets it aside, 
the award when filed in Court is enforceable as if it were a decree of the Court, 
and (unlike the provision in paragraph 21, Second Schedule, Civil Procedure Code), 
the Act does not provide for making a decree on the award. The decree of 
14th February 1¢19 was, therefore, passed without jurisdiction and a nullity, and 
was incapable of execution gua decree. 


Held, further, that the respondent’s application, though in form for execution 
of the decree, could be treated in substance as one for execution of the award. 

Judgment of the High Court, Calcutta reported in I, L. R. 58 Calc. 1018, 
affirmed. 

Appeal No: 106 of 1931 from an order of the High Court, 
Calcutta, dated the 11th December 1930, reversing an order of 
the Subordinate Judge of Hooghly, dated the 29th June 1929. 

The question for consideration before the Board was, whether, 
in proceedings under the Indian Arbitration Act, when an award 
is filed in Court, and a decree thereon is passed, such decree is a 
nullity. The Courts in India answered the question in the affirma- 
tive. They pointed out that by the terms of Sec..15 of the Act 
the award would be enforceable as if it were a decree of the Court ; 
in jother words, although it was not a decree, execution could be 
taken out on it in the same manner as though it were a decree. 
The High Court, differing from the Executing Court, held that 
the respondent’s application for execution of the decree passed 
on the award, could be regarded in substance as an application for 
execution of the award, and they directed, therefore, that the appli- 
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cation should be entertained and. the proceedings carried on and 
dealt with on their merits. lor a report of the case, see Rabindra 
v. Juanendra (1). There’ were other proceedings between the 
parties, arising out of the award in question, which came up on 
appeal before the High Court, Calcutta; see Jnanendra Mohan v. 
Annapurna (2) and Juanendra Mohan v. Bhabani Charan (3). 


DeGruyther, K. C. and J. Af. Pringle for the Appellants. 
Dunne, K. C. and J. M. Parikh for ihe Respondent. 
‘Their Lordships’ judgment was delivered by 


Sir Dinshah Mulla :—This isan appeal from an order of the 
High Court of Judicature at Fort William in Bengal, dated the 11th 
December, 1930, which set aside an order of the Third Subordinate 
Judge of Hooghly, dated the zoth June, r929, and directed that an 
application for execution of a decree presented by the respondent 
to the Court of the Subordinate Judge be entertained as an applica- 
tion, for exection of an award. 

The appellants are two of the executors of the will of Rajendra 
Lal Goswami, who died on the 21st August, r917. The testator’s 
widow, Annapurna Debi (since deceased), was also an executrix of 
the will. The willis dated the 18th November, 1916, and it was 


‘admitted to probate on the roth December, 117.. 


The appellants are residuary Jegatees under the will. The respon- 
dent, the testator’s widow and Radhika Lal Goswami, are bene- 
ficiaries under the will. 

Disputes arose as to the construction of the will, and by an agree- 
ment in writing, dated the 22nd December, 1917, the matters in 
difference were referred to, the sole arbitration of Byomkesh Chakra- 
varty. The respondent was then a minor, and was represented by 
his father and natural guardian, Bhawani Charan Chakravarty. 

The arbitrator made his award on the 29th July, rgr& The 
terms of the award more particularly affecting the respondent are 
contained in clauses 6 and ro. By clause 6 it was declared that the 
gift to the respondent of the properties mentioned in Schedule Ga 


. to the will was good subject to a charge for the payment of 


Rs. 13,063-12-0, and the executors were directed to make over the 
properties and all documents relating thereto, together with all 
accounts from the date of the death of the testator, to the respon- 
dent’s father or such other person as may be appointed guardian of 


(1) (1930) I. L. R. 58 Calc. 1018. 
(2) (1927) 31 C. W. N. 517. 
(3) (1929) 34 C, W. N. 268. 
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his person and property. By the same clause, it was declared that 
the respondent was entitled to a life policy mentioned in paragraph 
13 of the will, By clause 1c, the executors were directed to make 
up an account of all sums received and spent by them, and to hand 
over the balance to such persons as were declared entitled 
thereto. s 

On the rst August, 1918, the arbitrator filed his award in the 
High Court at Calcutta. The first appellant filed objections to the 
award, but the parties eventually came to terms, and the award was 
modified by two agreements. The only modification which might 
possibly have affected the respondent was that contained in clause 5 
of the first agreement, by which it was provided that the properties 
should be handed over to the respondent’s father on his giving 
security for Rs. 12,000 to the satisfaction of the Registrar of the 
High Court, but this was not carried into effect. E 

The first appellant afterwards applied fora decrec to the High 
Court at Calcutta, and on the rqgth February, 1919, a decree . was 
passed by consent of parties by which it was directed that “ the 
said award as modified by the said terms of settlement ought to be 
carried into effect, and the same is ordered and decreed accord- 
ingly.” Copies of the award and of the agreements were annexed 
to the decrece. ‘The decree was headed “In the matter of an 
Arbitration and in the matter of the estate of Babu Rajendra Lal 
Goswami.” i 

‘No steps were taken by the respondent's father or any other 
person on his. behalf during his minority in the matter either of 
the award of decree. The respondent attained majority in 
November, 1925, and in July, 1926, he took out a notice of motion 
headed in the same way as the decree. The nolice is not printed 
in the record, and thcir Lordships do not know the precise terms 
thereof. It came up fot hearing before Greaves J., and the 
learned Judge, it would, appear, made an order in terms of the 
notice. The order, however, was set aside on appeal on the 
ground that the reliefs claimed were such as could not be 
granted on a notice of motion made under the Indian Arbitration 
Act.* : 

In 1927, the testator’s widow applied for execution of the 
decree of the r4th February, rgrọ, against the appellants. 
The Subordinate Judge granted execution, and his order was 
confirmed on appeal by the District Judge. The appellants 


*See 31 C. W. N. 517, where the judgment 


of the appellate Court is 
reported =K. J. R. . 
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‘appealed to the High Court. . The High Court heldt that the 
decree was a nullity, but that the application might. be 
regarded as one for execution of the award, and passed orders 
accordingly. 

-On the r5th,February, 1928, the High Court, on the ae 
tion of the respondent, transmitted the decree of the r4th 
February, 1919, for execution to the District Judge of Hooghly. 
On the 22nd February, 1928, the respondent made the present 
application to the Third Subordinate Judge of Hooghly for 
execution of the decree against the appellants. The application 
was in the form prescribed by O. 21, r. 11, of the Code of Civil 
Procedure. In column io, which: relates to “the mode of 
assistance sought for-from the Court,” it was stated: “It is 
prayed “that possession may be delivered: to’ the decree-holder 
of the properties mentioned in the schedule below according to 
the terms “of the. award, and orders may be passed,” etc. On 
the 7th «June, r928, the appellants. filed objections to the 
application. T fo Ns 

The Subordinate Judge passed an order on the agth June, 
“1929, dismissing the application on the preliminary ground ;that 


the decree was a, nullity, as the Court which passed it had no 
: jurisdiction, and - it could ` not, therefore, be executed. ‘The ~ 
a responderit appealed to the High Court at Calcutta. The learned 
» “+. Judges of the High Court agreed with the Subordinate Judge 1 in- 


holding that the decree wasa nullity, but held that the application 
might be treated as one for execution of .the award, and directed _ 
‘that it should be entertained 'as such. It is from that order of 


' the High Court that the. present Appeal has been brought to Mieg 
` Majesty in Council, - 


The powers of a gaun. in proceedings under the Indian Arbi- 
tration ‘Act, are defined "by the Act. Section rz provides for 
the filing of an award by the arbitrators in ‘Court, section 13 for 


remitting: it to the: reconsideration of the arbitrators, and “section 


14 for, setting it: aside. By section 15 it: is enacted that “an award 
on a submission ` on being filed in the Court in accordance with 
the foregoing provisions shall (unless the Court remits it to the 
reconsideration of the arbitrators or umpire or sets it aside) be 
enforceable as if it were a decree of the Court.” No order was 
made in the “present case for remitting the award to the reconsi- 
deration of the arbitrator, nor was the award set aside. The award, 
R su, 7 


{See 34 C. W. N. 268,—K. J. R. 
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therefore, remained filed in Court, and it was enforceable as if it mes 
were a decree of the Court, i 1932. 

The Act does not contain any’ provision for making a decree Jnanendra Mohan 
onan award such as is contained in Schedule II, paragraph 21, Bhaduri 
ofthe Code of Civil Procedure. Such a decree, if made, is one Rabindra Nath 
without jurisdiction, and therefore a nullity.’ Chakravarty. 


Their Lordships agree with the view taken by the Courtsin sj, Dinshah Mulla. 
India that the decree of the 14th February, ror9, was passed Jai 
without jurisdiction, and was, therefore, incapable of execution 
as such.’ l : í 

The respondent, however, as a party to the arbitration, 
would ‘be entitled under the Act to enforce the drbitrators 
award through the Court in exactly the sdme way as if it was 
a decree. If, therefore, there ‘was an existing award in favour of 
the respondent, the objection to his application was one of form 
only and not of substance, and their. Lordships think that it 
would be in the discretion of the High Court to treat it in the 
way they did. ` 

The appellants contend that the award as an award - had 
ceased to exist by reason of: the variation of its terms to which 
some of the parties had agreed. But there was, in fact, no 
variation of the rights of the’ respondent, nor can he asa minor 
be regarded as consenting to ‘the variations with which he was 
not concerned. There was, therefore, ‘no reason why he should 
not enforce the award so far as it gave him rights against the 
appellants. , 

On the whole, their Lordships are of opinion that the appeal 
fails, and ought to be dismissed, and they will humbly advise His 
Majesty accordingly. The appellants must pay the respondent’s 
costs of the appeal. . - 


Watkins and Hunter : Solicitors for the Appellants. 
` W..W. Box & Co : Solicitors for the Respondent. 
ERR n F 4 i Appeal dismissed. 
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Before Mr. Justice D. N. Mitter, and Mr. Justice 
M. C. Ghose. 
t, KANAI.LAL NANDY AND OTHERS 


Ds 
TINKARI DE AND anotHes.* 


Petition for insolvency by a creditor—Frevious petition by debtor dismissed for 
default and some properties sold in auction sale-—Acts of insolvency, when 


«7 committed—Limttation—Date from which it runs—Provincial Insolvency 


Act, (V of 1920), Secs. 9 Cl. (c) and 6 Gl, (e). 

In a petition for insolvency filed by the creditor on the 9th April 1932 two 
„acts of insolvency were alleged: (1) that a petition ior insolvency by the debtor 
was filed on Sth January 1932 and it was dismissed for default on 14th March 
1932; (2) that some of the properties of the debtor had been sold in execution of 
the decree, which was held on 23rd November 193: and confirmed on 18th January 
1932. An objection was raised that the application of the petitioning creditor 
was time-barred: . 

Held, that as soon. as a petition for insolvency is fled by a debtor the act of 
insolvency is committed and asthe application of the petitioning creditor was 


. filed three months after the act of insolvency was committed it .was time-barred. - 


Anupama Debi v. Gurudas Chatterji (1) referred to. 


` Held, also, that according to section 6 clause (e) an act of insolvency occurs 
when the property is sold which means the date of sale and not the date of con- 
firmation of sale, and the petition being beyond three months from the date of sale 
it was barred. 


Appeal by the Tuolyeais: 
Petition for adjudication by a creditor. 
The material facts appear from the judgment. 


Messrs. Atul Chandra Gupta and Nani Bhusan Mukherjee for 
the Appellants, . 


Messrs. Kshitish Chandra Chakravrty, Panchanan Ghosal and 
Nalini Kumar Mukherjee for the Respondents. 

The judgment of the Court was as follows :— 

Mitter, J. :—This isan appeal by one Kanai Lal Nandy and 
another who have been adjudicated insolvents on the petition of a 
creditor who isa respondent before us. In this petition of the 


* Appeal from Original Order No. 428 of 1932, against the order of K. C, Nag 
Esq., District Judge of 24-Parganas, dated the rath'September, 1992. 
(1) (1995) I. L. R. 57 Calc. 1274. 


Vou. LVI] fa .HIGH COURT. 


creditor two acts of insolvency were alleged ; (1) the two appellants 
filed a petition for adjudication as insolvents in the Court of the 
District Judge of 24-Parganas on the sth of January 1932 and thus 
committed an act of insolvency which continued from the sth of 
January 1932 to the 14th March 1932 the date on which it was 
dismissed for default ; and (2) that some of the properties of the 
appellants had . been sold in execution of the decree of the First 
Munsiff’s Court for payment of money in certain execution cases on 
the 18th of January 1932. The present application of the petitioning 
cieditor was made on the gth of April 1932. The appellants objected 
to the said petition on the ground, amongst others, that the petition 
of insolvency is time-barred inasmuch as the act of insolvency 
as alleged by the said creditor in paragraph 8(a) of the petition took 
place more. than three months before the filing of the petition of 
insolvency and also on the ground that assuming that the sale in 
execution of the decree for money was an act of insolvency the sale 
having taken place more than three months before the filing of the 
creditor’s petition, the said petition is barred by limitation. The 
learned District Judge was of opinion that the petition of the peti- 
‘tioning creditor was not time-barred apparently in the view that the 
petition of the creditor was filed on the 9th April 1932 within three 
months from the date of the dismissal of the appellants’ petition for 
insolvency for non-prosecution on the 14th March 1932. Against 
this order of adjudication the present appeal: has been brought and 
it is contended by.Mr. Gupta who appears for the appellant that the 
order of the District Judge is wrong. He argues that under the provi- 
sions of section g clause (c) of the Provincial Insolvency Act the act 
of insolvency which is based on the application of the appellants to 
be adjudicated as. insolvents has occurred beyond three, months 
before the presentation of the petition and consequently having 
regard to the provisions of section 9 clause (c) the present application 
of the petitioning creditor is barred. He argues that as soon as the 
petition was filed by the debtor the appellants’ act of insolvency was 
. committed and the petition of the petitioning creditor should have 
been filed within three months from that date. In support of this 
. contention he has relied ona passage in the Tagore Law Lec:utes 
on Insolvency by the Right Hon’ble Sir Dinshah Mulla which occurs 
at page 95 of the said book. .The learned lecturer points out that a 
debtor commits an act of insolvency if he petitions to be adjudicated 
insolvent. The presentation of the petition by the debtor is in itself 
an act of insolvency. It-does not cease to be so even if the petition 
is dismissed and any creditor may present’ an insolvency petition 
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against a debtor founded on this act of insolvency. But it must be 
done within three months of the date on which the debtor presented 
his petition. In support of this view reference is also made toa 
decision of this Court giving with reference to somewhat identical 
provisions of the Presidency Towns Insolvency Act. In the case of 
Anupama Debi v. Gurudas Chatterji (1), Mr. Justice. Buckland 
sitting on the original side of this Court held that the fact of the 
presentation of the petition for insolvency by the debtor was an act 
of insolvency and not the fact that would remain on the files of the 
Court for disposal and that time must run from the date of the - 
presentation of the petition. This would appear from the bottom of 
page 1274 of the report which states what was held by Mr. Justice 
Buckland. An appeal was taken to the High Court on its Appellate 
Side and apparently the learned Counsel did not think it right to 
challenge this proposition as laid down by Mr. Justice Buckland in 
that suit. We are of opinion, therefore, that the view taken by the 
learned Judge is wrong and that so far as this act of insolvency is 
concerned the act occurred beyond three months from the date of 
the presentation of the application of the appellants to be adjudicated 
insolvents the present petition of the creditor is barred. Mr. Chakra- 
yarty who appears for the respondents contends that it was open to 
the learned District Judge to extend the period of 4 days from the 
sth April to the gth April under the provisions of section 78 of the 
Provincial Insolvency Act which as he points outis a new section 
and is not to be found inthe Presidency .Towns Insolvency Act. 
The difficulty in accepting this contention is that this case was 
never made in the Court below. It depends on facts and the appel- 
lants might rightly say that this ought not to be entertained in the 
Court of appeal as it is dependent on facts which require to be investi- 
gated. We are not therefore prepared to allow this point to be 
raised as there is no indication of the point either in the petition for 
insolvency or in the judgment of the learned District Judge. 

The second act of insolvency alleged is that some of the proper- 
ties of the appellants had been sold in execution of a decree and 
that this petition of the petitioning creditor is within 3 months of | 
that date and therefore having regard to the ‘provisions of .section 6 
clause (e) of the Provincial Insolvency Act the application of the 
petitioning creditor should be allowed. It is pointed out however 
on behalf of the appellants that the sale in.execution of the money 


. decree took place on the 23rd November 1931 as will appear from 


the order-shzet which is to be found atthe last page of the paper- 
41) (1925) LL. R. 57 Cale. 1274.0 


VoL.LVIL] ~ HIGH- COURT, 


- bock. This act of insolvency also was committed beyond the period 
of 3 months and is barred under the provisions of section 9 
_ clause (c) of the Act. It is argued however for the respondents that 
the sale was not confirmed till the 18th: January 1932 and con- 
sequently the act of insolvency alleged in section 6 (clause e) must 
be taken to have occurred not on the date of the sale but on the 
date of the confirmation of the sale and if that view is taken then 
the petition of the creditor is within time and in support of this 
contention reference has again been made on behalf of the respon- 
dents to a passage in Tagore Lectures of Sir Dinshah Mulla at 
page 93 where the learned-author says with reference to an act of 
insolvency mentioned in clause (e) that the act of insolvency . not 
being an act of the debtor runs from the time when it is completed, 
that is, from the moment after the completion of the sale. The 
‘learned author does not state that the word ‘completion’ there is 
equivalent to ‘confirmation of the sale? A sale is complete* as soon 
-as property is knocked down and purchased by some body; con- 
firmation comes later. There is no authority for the contention that 
when section 6 clause (ÈY says that the act of insolvency occurs 
when the property is sold. We must read into the language of the 


statute as if the words were ‘when the sale was confirmed’. The 


legislature knew the distinction betwecn ‘sale’ and ‘confirmation of 
a sale’ and it has used language which will go to show that the act 
of insolvency is committed as soon as the property. is sold and 
undoubtedly the property was sold on the 23rd November 1937, that 
. is, beyond 3 months from the presentation of the petition out of 
which the present appeal arises. 

The result is that the order of the learned District Judge must be 
set aside and the petition of the petitioning creditor must be 
dismissed. There will be no order as to costs. 


- M. C. Ghose, J. :—I agree. 
PON. RR. a m Appeal allowed, 
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PRIVY COUNCIL. 


PRESENT: Lord Wright, Sir George Lowndes and 
Sir Dinshah Mulla, 


RAI SHADI LAL re 
: Os . i 
LAL BAHADUR alias JAGADAMBA SAHAI AND OTHERS. 


[ ON APPEAL FROM THE HıcH COURT OF JUDICATURE AT 
ALLAHABAD. | 


Mortgage by Hindu father—Ancestral property—Onus probandi—No presump- 
tion that a joint family possesses joint property—Transfer of Property Act 
(IV of 1882) Sec, 76, clause (g)—Duty of mortgagee: in possession to keep 
proper accounts—Disallowance of interest when no suck accounts main- 
tained. 

Ina suit to enforce against a Hindu son a mortgage executed by his father, 
the question whether the property mortgaged was the father’s ‘ancestral property 
was nelther raised by the pleading nor put in issue : 

Held, that there being no presumption that a family, because it is joint, 
possesses joint property, the onus was on the defendant (the son) to allege and 
prove that the property in suit was joint family property. 

Where 4 vsufructuary mortgagee failed to keep such accounts as are required 
of a mortgagee in possession $ 

Held, ‘that in view of the provisions of Section 76, clause (g) of the Transfer 
of Property Act, the High Court was right in disallowing i» toto his claim for 
interest. 

Appeal No. 25 of 1929 from a- EN and decree of the 
High Court, Allahabad, dated the roth November: 1926, modifying 
a judgment and decree ofthe Subordinate Judge: of BRAM dated 
the 3rst July 1923. °- : 

The suit giving rise to the setae brought be the ota 
to. enforce a mortgage, dated the 2oth December rgog and a deed 
of security, dated the 15th June 1906, and the questions for deter- 
mination on the appeal were (1) whether the property covered by 
the latter document was (as the respondents-defendants, the sons 
of the mortgagor, now contended) the ancestral property of the 
mortgagor ; and (2) whether the Senge cen was entitled to 
recover any interest. pote 

The High Court having decided both these questions against 
the mortgagee, he now appealed to His Majesty in Council, 

Abdu? Majid for the Appellant. 

The respondent did not appear at the hearing. 


Vou LVİL] . © PRIVY COUNCIL, ` 


Their Lordships’ judgment was delivered by 

Sir Dinshah Mulla :—This is an appeal from a judgment and 
decree, dated the roth November, 1926, .of the High Court at 
Allahabad, which varied a judgment and decree, dated the 31st July, 
1923, of the Subordinate Judge of Bareilly. 


On the zoth December, 1905, Munshi Inder Sahai executed a 
mortgage of his share of .a, village situated at Bareilly to secure pay- 
ment of Rs. 7,000 lent to him by Rai Kishun Lal at interest at the 
rate of 7 annas per cent. per mensem. 

The mortgage was one with possession, and the mortgagee was 
- put in possession of the property on the same day. The ANGIE ARE 

was for a term of five years. 

On the rsth June, 1906, the, mortgagor executed a document 
called samanatnama (security bond) by which he created a charge 
on two other properties, the charge to operate ifthe property mort- 

. gaged by the deed of 1905 was found to be insufficient for payment 
of the mortgage debt in full. It was stated in the document that 
both these properties belonged to the mortgagor. 

Some time thereafter the mortgagor died leaving him surviving 
two sons, who- are the rst and znd respondents before the Board, 
and a widow, who is the 3rd respondent. After his death the 
mortgagee obtained a decree on the 26th April, r909, against the 
heirs of the mortgagor for Rs. 679- -6-6, being the balance of interest 
due up to the znd January, 1909, and recovered the amount from 
them. 


‘Respondents Nos. 4 to 7 are the heirs of the eee and 
the appellant is the transferee of their interest in all the properties, 
The 8th respondent held a lease of part of the mortgaged property 
from respondents Nos. 4 to 7 atan annual rent of Rs, 150. The 
lease expired some years ago, ‘but it was alleged that a fresh lease 
had been granted to him by respondents Nos. x to 3. Respondents 
Nos. 9 to t2 are transferees of the interest of respondents Nos. 1 to 
3 in some of the properties. 

On the 2oth December, 1922, the appellant brought the suit out 
of which the present appeal arises in the Court of the Subordinate 
` Judge of Bareilly against the respondents to enforce the mortgage 
by sale of all the three properties. The amount claimed was 
Rs. 14,000, of which Rs. 7,c00 was for principal, and the balance for 
interest. E l 

In their written statement, respondents Nos. 1 and 2 averred 
that “ the mortgaged property ” was ancestral, and that there was no 
: ne¢essity.for the loan. - They -also pleaded that the mortgage debt 


153 


Rai oe Lal 


Lal Bahadur alias 
Jagadamba Sahai. 


December, 19. ` 


154 


P.C. 





1932. 
ougan 
"Rai Shadi Lal 


Lal Bahadir alias 
Jagadamba Sahai. 


Sir Tinshah Mulla. 


THE CALCUTTA LAW JOURNAL. [Vor LViI. 


had been paid out of the rents and profits of the mortgaged property, 
and that nothing was due to the appellant. 

‘Respondents Nos. 4 to 7 also filed a written statement alleging 
“that they had transferred their interest to the appellant, and that 
they were wrongly joined as defendants to the suit. 

Several issues were framed by the Subordinate uaes of which 
the following three only are now material :— 

“a, Whether the mortgaged property was the ancestral property 
of Inder Sahai, and whether the debt was incurred for legal and 
family necessity and binding on the sons of Inder Sahai? ” 

“6. Whether the bond is paid up K the usufruct of the’ 
property 2” 

“to. Whether the plaintiff is entitled to any relief, and if so, 


‘under what terms and conditions?” 


Several witnesses were examined on both sides. The trial Judge 
found on issue No. 2 that the mortgaged property was not ancestral. 
He treated the issue as one confined to the property mortgaged by 
the deed of 1905. He found issue No. 6 in the negative, and 


‘declared that ‘the amount due under the mortgage was Rs. 14,000, 


to-which he added Rs. 766 for costs, and a further sum of Rs. 935- 
o-8 for interest calculated at the rate of 6 per cent. per annum on 
Rs. 14,000 from the date of suit up to tbe 31st January, ‘1924, 


‘being the date fixed for redemption. In the result he passed a 


decree for sale of the properties comprised both in the mortgage 
deed arid the samanatnama. 
. The rst, 2nd and 3rd respondents appealed to the High Court 


„at Allahabad. The learned Judges of the High Court agreed 


. with the Trial Judge on his finding that the property mortgaged 


by the deed of 1905 was not ancestral, but held, differing from 


.him, that the properties included in the samanatnama were 
ancestral. They also held that the appellant had failed to keep 
.Such. accounts as are required of a mortgagee in possession, and 


disallowed the claim both for past and future interest. In the 
result they varied the decree of the Trial Judge by excluding 
the properties mentioned in the samanafnama from the order 
for sale, and .by disallowing all interest. The order of the lower 


- Court. as to costs was also varied, and directions were given for 


the costs of the appeal. From that decree of the High Court the 
plaintiff has brought the present appeal to His Majesty in Council. 


- There was no appearance for the respondents at the hearing: of the 


appeal before the Board. 
.Two contentions were taised on behalf of the laa 


Vou. LVII. | PRIVY COUNCIL: 


(x) that the finding of the High Court that the properties comprised 
in the semanatnama were ancestral was wrong; and (2) that 
the High Court were wrong in disallowing the appellant’s claim 
for interest. 

On the first point the learned Judges of the High Court said 
in their judgment as follows :— 


“An issue was framed as to whether the mortgaged property 
was the ancestral property of Indar Sahai or not, and the Judge 
found that it was not. He appears to have come to this finding 
with regard only to the property originally included in the mortgage 
and to have paid no attention whatever to the property covered 
by the security bond, and yet he has granted the plaintiff a decree 
which will enable him to put all the property to sale. We agree 
that the propetty included in the original mortgage bond is not 
ancestral property, but not only is there no proof that the house 
and the property in Maheshpur, which is included in the security 
bond, is not ancestral property, but the allegation in the written 
statement to that effect has never been answered even by the 
plaintiff. ” 

Their Lordships are unable to find any allegation in the written 
statement that the properties included in the samanatama were 
ancestral. Paragraphs 1, 2, 3, and the first part of paragraph 4 of 
“further pleas” in the written statement, relate solely to the 
property mortgaged by the deed of 1905, and issue No: 2, set 
out above, refers only to that property. The samanatnama is 
referred to in the latter part of paragraph 4, and the only issue 
as to that was whether it was “ illegal and without consideration. ” 
Such being the pleadings and issues, it was not necessary for the 
Trial Judge to inquire whether the properties comprised in the 
samanatnama were ancestral. There is no presumption that a 
family, because itis joint, possesses joint property, and it was for 
the sons of the mortgagor to allege and prove that those properties 
were joint family properties. This, their Lordships think, they 
failed to do. Their Lordships are therefore unable to agree with 
the High Court that the properties included in the samanatnama 
were ancestral. 

As to interest, it was urged that the High Court ought not 
to have disallowed the appellants claim in fofo, and they ought 
to have in any event directed an inquiry into the accounts, 
Their Lordships are unable to accede to this contention. As 
_Yegards accounts, it is enacted by section 76, clause (g), of the 
Transfer of Property Act, that a mortgagee in possession “ must 
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keep clear, full and accurate accounts of all sums-received and 
spent by him as mortgagee.” No. such accounts wére kept by 
the appellant or his predecessors, nor were any such filed in Court. 
All that the appellant did was to place before the Court a day 
before the judgment was pronounced, and after the evidence 
was closed, some accounts which~ apparently were prepared 
from &hataunis kept by the revenue authorities. No actual 
receipts from the land were shown in the accounts. ‘The receipts 
as shown in the accounts included infer alta the rent payable by 
the Sibh respondent, which, as already stated, was Rs. 150 per 
annum. The 8th respondent was a clerk inthe employ of the 
heirs of the mortgagee, and he admitted in his evidence that the 
lease to him was “nominal,” and that he paid the profits of the 
land to the heirs. Those profits were not shown in the accounts, 
In the circumstances, their Lordships think that the High Court 
were right in disallowing the appellant’s claim for interest. 

In the result, their Lordships are of opinion that the appeal 
should be allowed in part, and the decree of the High Court, 
dated the 1oth November, 1926, should be varied by ordering 
that if the money realized by the sale of the property mortgaged 
by the deed of the 2oth December, 1905, shall not be sufficient 
for payment in full of the amount decreed by the High Court, 
the properties comprised in the. samanatnama’ dated the 15th June, 
1906, or a sufficient part thereof, shall be sold, and the nett 
proceeds of the sale shall be applied in payment of the balance 
due to the appellant, and their Lordships will humbly advise 
His Majesty accordingly. ‘The appellant will bear his own costs 
before this Board. 


Harold Shephard : Solicitor’ for the Appellants. 
KJR Appeal allowed in part. 
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PRESENT.: Lard Blanesburgh, Lord Russell of Killowen, 
Lord Salvesen, Six George Lowndes and 
`. f Sir Dinska Mulla, 


HANSRAJ GUPTA AND OTHERS. 
v. 
N. P. ASTHANA AND OTHERS. 


[ON APPEAL FROM tuk Hic Court OF JUDICATURE 
AT ALLAHABAD. | 


Indian Companies Act, (VIIof 1913), Sec. 156—Voidable contract to take 
shares—Effect of entry of name on Register of Members at commencement of 
winding-up—Application Jor removal of name from list of contributories. 


A contract to take shares in a company may be void or voldable, but if at the 
commencement of the winding-up a person is, with his full knowledge and assent, 
entered on the Register of Members as the holder of such shares, it is too late for 
him to apply after the winding-up for the removal of his namé from the list of 
contributories. On the winding-up, section 156 of the Indian Companies Act 
comes into play and his liability under that section to contribute. in respect of the 
shares is absolute and arises ex lege (and not ex contract) from the fact of his 
name being on the Register of Members. — 


Judgment of the High Court, Allahabad 0. L. R. 52 All. 406), affiemed. 


Appeal No. 127 of 1930 from a decree of the High Court, 
Allahabad, dated the zoth November 1929, rejecting ‘the appéllants’ 
application to rectify the share register of. the- Dehra Dun-Mussurrie 
Electric Tramway Co. Ltd., by removing the ead names 
therefrom. i 


~ The material facts of the case are set out in their Lordships’ 
judgment’ and in that of the Allahabad High Court, reported’ in 
In re Dehra Dun-Mussoorie Eiectric Tramway Co., Ltd. (1). 


~ L. Cohen, K. C. and W. Wallach, for the Appellants: As 
regards limitation, we submit that our application was not barred by 
Rules 54 to 58 of the Allahabad High Court Rules made under the 
Indian Companies Act.. The second notice under Rule 57, was 
obligatory. In any event, the High Court had an 1 inherent Power to 
rectify the list of contributories. 


On the merits, the contract of the rath August and the 13th 
September 1922 could not be split up, and if part of the contract 
failed as being contrary to law, then the whole of the contract failed. 
The agreement for the supply of the materials. did not constitute 


(1) (1929) I. L. R. 52 All. 406. 


I 58 


ry 
Q 


1932. 


{ 


Hansraj Gupta 
v. 
. N. P. Asthana, 


Fuly, 28. 


THE CALCUTTA LAW JOURNAL. [Von LVII 


merely a ‘motive, but was the consideration for the purchase by Lala 
Raghumal of the shares in question. 


The contract to take the shares being void, the deceased had 
never agreed to become a share-holder. Under such circumstances, 
there was no contract at alland the fact thata winding-up has 
commenced is no ground for retaining the name on the list of 
contributories: Aladaster’s case (1); Bailee’s case (2). 


D. N. Pritt, K., C. and A. Ralph Thomas for the Respondents : 
The application was made more than 30 days‘ from the date of 
the service of notice, and was consequently barred by Rule 58. 


The giving of the contract for the supply of goods was not a con- 
dition precedent to the subscription for the shares. The latter con- 
tract could not, therefore, be affected by the invalidity of a mere 
collateral contract. We rely on the decisions in E/Aington’s case (3); 
Bridger’s case (4); Black & Co.’s case (5), cited in the judgment of 
the High Court. 


The appellants’ testator wason the Register of Members and 
consented to be put there. The liability to pay for the shares 
“follows from the statute operating upon the agreement to be a 
member ; 

Buckley's Company Law, rrth Ed., p. 110. 

' Re: Railway Time Table Publishing Company (6). 

As laid down by Mr. Justice Willes in Pickering v. Iifracombe 
Railway Co. (7), “the general rule is that, where you cannot sever 
the illegal from thelegal part of a covenant, the contract is altogether 
void; but, where you can sever them, whether the illegality be 
created by statute or by common law, you may reject the bad part 
and retain the good.” 


(Sir George Lowndes referred to section 24 of the Indian Contract 
Act). 


Cohen, K. C. replied. 
' Their Lordships’ judgment was delivered by 
Lord Russell of Killowen:—In this appeal, and in another 


(1) [1868] 7 Equity 273. 

(2) [1898] 1 Ch. 110. 

(3) [1867] L. R. 2 Ch. App. sri. 

(4) [1870] L. R. 5 Ch. App. 305. 

(5) [1872] L. R. 8 Ch. App. 254+ 

(6) (1889) L. R. 42 Ch. Div. 98. 

(7) (1868) 3 Common Pleas 235 (250). 


Vor, LVIL] PRIVY COUNCIL. 


appeal (No. 86 of 1930), in which the same parties are concerned, 
the relevant facts cover much common ground, and they were 
accordingly heard together. 

Lala Raghu Mal (who will be referred to as the testator) was a 
shareholder in a company (herein called the company) named the 
Debra Dun-Mussoorie Electric Tramway Company, Limited, which 
was incorporated under the Indian Companies Act, 1913, on the 23rd 
August, 1921. He carried on business under the style of Madharam- 
Hardeo Das at Calcutta and under the style of Madho Ram-Bud 
Singh at Delhi. 

On the 23rd February, 1922, he entered into a contract in writ- 
ing with the company (modified in some respects at a later date) by 
which he agreed to supply large quantities of tramway construction 
material to the company. Clause 16 of this contract was in the 
following terms :— 

“The Company shall pay to the Contractors by way of advance 
when the Contractors have placed the orders in accordance with the 
terms of paragraph No. 6 above, twenty-five per Cent. of the value 
of such materials for which firm orders shall have been placed as 
aforesaid by the Contractors. Any amount of advance or advances 
so paid shall be deducted from the final payments for the respective 
materials as in paragraph No. 13 above. ” 

On the same date a sum of Rs. 27,000 was paid to the testator, 
and a letter was written to him, signed by one. Beltie Shah, as 
managing agent on behalf of the company, in which it was stated 
that :— - : , ‘ 

“We have tc-day paid you Rs. 27,000 (rupee3 twenty-seven 
thousand) by way of an advance and this amount will be deducted 
from your bill for the second shipment. Your receipt for the above 
amount will be understood to have been given on acceptance of 

these terms. ” 
i A receipt dated the 23rd February, 1922, was given on behalf 
of the testator for this sum of Rs. 27,000, “being the amount 
of adyancė for the order for rails placed with us by them in terms 
of their letter......... dated the 23rd February, 1922. This 
amount is to be adjusted hereafter from our bills for supply of 
rails, ” 

Some correspondence took place later in the year between the 
parties relative to this sum, but the contract between the parties in 
relation thereto must, their Lordships think, be sought only in the 
documents of the 23rd February, 1922. 

On the 12th August, 1922, a conversation took place between the 
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testator and Beltie Shah, as a result of which the testator signed or 
authorised the signature on his behalf of two forms (dated the rath 
August, 1922) applying for further shares in the company. By one 
form he applied for ro,o00 ordinary shares of Rs. ro each; by the 
other he applied for 250 preference shares of Rs. 100 each. It will 
ibe sufficient to set out the terms of the application form for the 
ordinary shares. It was addressed to the directors of the company 
and ran thus :— . 

“ Having paid to the Company’s agents, the Messrs. T. Beltie 
Shah Gilani, the sum of Rupees one per share on ten thousand 
ordinary shares of Rs. 10 each in the above Company, I request you 
‘to allot me that number of shares, upon the terms of the Company’s 
prospectus, dated 15th August, 192r, and I hereby agree to accept 
the same or any smaller number of shares that may be allotted to 
me, and to make further payments thereon in accordance with the 
‘prospectus, and I authorize you to register me as the holder of the 
said shares, ” 


Although the forms state that moneys have been paid, no pay- 
ment in respect of the shares was in fact made until the 13th 
September, 1922. 


What exact agreement was come to on the rth August, 
1922, can only safely be gathered from the terms of the following 
letter (No. 3452/M. H.), which is dated the 13th September, 1922, 
addressed to the testator’s firm, and signed by the secretary of the 
company :— 

“« With reference to the arrangements arrived at in Calcutta with 
your principal, Lala Raghumal, when the latter agreed to take 
additional shares of the face value of Rs. 1,25,000, the applications 
for which you have already submitted in consideration for the same, 
we hereby agree to place our orders for materials required for the 
tramway through you and to give you consideration of all reductions 
which may be obtained either by you or by us on any tender 
submitted to our Consulting Engineers for the respective materials 
aforesaid. 


“Tt is understood that you will pay us now the application and 


_ allotment money for these shares and that the balance of money on 


these shares will be payable by you on or after April, 1923, either 
by giving us credit in the invoices for materials or by cash payments. 
The orders for the material aforesaid will not be placed . by you 
unless and until our Consulting Engineers approve of the respective 
firms or suppliers. All other conditions relating to this arrangement 
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will.be the same as diad exist between us by virtue of the agree- 
-ment dated the 23rd’ February, 1922. 

“This arrangement includes orders to be placed by us for the 
proposed extension between our present terminus at Mussoorie and 
the Library. It is understood that the proposed extension will be 
carried out as and when the Company decides. 

On the.same day the company wrote two other letters to the 
testator, agreeing to give him 10 per cent. commission on certain 
tramcars and equipments for.which orders had already been placed 
élsewhere. Onvthe same day there was paid to the testator out of 
the company’s funds a’sum of Rs. 35,000, for which a receipt was 
given in the following terms :— 

“ Received from. the Dehra Dun-Mussoorie Electric Tramway 
Company, Ltd., the sum of Rs. 35,000 (Rupees thirty-five thousand) 
only, being advances for orders placed with us as per their letter 
No. 3452-M. H. of date. 

“ Dated the r3th September, 1922.” 

On the 13th September, 1922, the application and allotment 
moneys payable in respect of the shares covered by the application 
forms Were paid to the company by the testator. The shares 
were allotted, and the testator was entered inthe share register 
of the company asthe holder of the said 10,o00 ordinary shares 
and 2506 preferénce shares, which will be hereafter referred to as the 
shares now in question. 

The company failed to perform its obligations under either of 
the contracts above referred to, with the result that in the month 
of August, 1924, the testator instituted im the High Court of Calcutta 
a suit (No. 2251 of 1924) claiming damages and other relief in 
respect of the breaches by the company of the said contracts, 
Before this suit came to trial the company was ordered to be wound 
up by the High Court of Allahabad, the commencement of the 
winding up being the 29th January, 1926. 

The testator died on the sth September, 1926, The five appel- 
lanis in the appeal No. 86 of 1930 are his executors. 

On the 25th November, 1926, the official liquidators of the com- 
pany served a notice on the testator’s executors that the list of contri- 
butories of the company would be settled on the 7th January, 1927, 
and that the executors were included in the list in see of the 
shares now in question. 

In January, 1927, the executors applied to the Court at Allaha- 
bad asking (1) for permission to continue the suit No. 2251 of 1924; 
and (2) that their names should not be put on the list of contri- 
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butories until that suit had been disposed of. On the roth July, 
1927, the application, in both its branches, was refused. 

The executors therefore brought forward their claims for breaches 
of contract in the liquidation. Judgment on them was delivered on 
the 14th May, 1929, by Mukerji and Young JJ. In respect of the 
claim to damages for breach of the earlier contract there was 
awarded tothe claimants as damages a sum of Rs. 7,884, with 
interest at 12 per cent. per anuum from the rst July, 1923, to the 
date of the winding up of the company. In respect of the claim to 
damages for breach of the later contract, the learned Judges held 
that the contract was an illegal agreement, being in contravention of 
Section 105 of the Indian Companies Act, 1913, with the result 
that, although there had been a breach on the part of the company, 
the claimants could recover no damages. 

Meanwhile on the 26th March, 1928, the official liquidators of 
the company had made an application in the winding up against the 
executors, by which they sought to recover from them as debtors 
to the company (amongst other sums) the said two sums of 
Rs. 27,000 and Rs. 35,000, and, in addition, a sum of Rs. 7,703-13-0, 
balance shown to be due on an account in the books of the com- 
pany, which included as debits against the testator the said two sums 
of Rs. 27,000 and Rs. 35,000. 

Judgment on this application was delivered by the same learned 
Judges on the 14th May, 1929. They held, apart from the question 
whether any part of the claim was barred by limitation, (1) that the 
sum of Rs, 27,000 was only an advance towards price and nota 
deposit or earnest money, that the liquidators were entitled to 
recover it, but that the executors were entitled to set off against it 
the damages awarded to them as aforesaid ; (2) that the sum of 
Rs. 35,000 was paid also by way of an advance towards price and 
not as a deposit or earnest money, and that the liquidators were 
entitled to recover it ; and (3) that they were also entitled to recover 
the balance on account of Rs. 7,703-13-0. 


Upon the questions of limitation their findings were as follows: 
As to the sum of Rs. 27,000, they held that it became repayable at 
the end of June, 1923, when the company made default in taking 
delivery of goods, and that accordingly the period of, limitation 
(whatever it might be) commenced to run onthe rst July, 1923; 
that Article 51 of the first schedule to the Limitation Act applied 
and that accorrdingly the period of limitation would not expire until 
the rst July, 1926. As regards the sum of Rs. 35,000, they held 
that the contract under which it was paid being illegal, the money 
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became immediately repayable as money had and received on the 
13th September, 1922. Ifthe company had known of the transac- 
‘tion, then Article 62 would apply and the period of limitation would 
expire on the 13th September, 1925. They found, however, that the 
company was never aware of the payment, and that either Article 95 
or Article 120 applied, with the result that the period of limitation 
would not expire at the earliest until the 13th: September, ‘1928. 
As regards the balance of Rs. 7,703-13-0, they held that the period of 
limitation began to run on the 31st March, 1924, the end of the year 
‘of account with the result that under Artlcle 85 the period did not 
expire until the 31st March, 1927. 


It will be observed that in the case of each of the three items 
the learned Judges found that’ the period of limitation had not 
expired, but was still current at the date of the commencement of 
the winding up, viz., the zgth January, 1926. Upon that footing 
‘they held that all three sums were recoverable, upon the ground 
that the rule of. limitation would cease to apply to any debt not 
already barred at the commencement of the liquidation. “If any 
claim happens to be within limitation when the winding up com- 
menced, there would be no further application of the rule of limi- 
tation.” In the result they allowed the claims of the official liqui- 
dators for recovery of the three sums, amounting altogether to 
Rs. 69,703-13-0, with simple interest at g per cent. per annum, 
from the 31st March, r924, to the date of the claim, with interest 
upon the aggregate amount (viz. Rs. 94,710-a-0) at 6 per cent. per 
annum until realisation. 


The next ‘event was a petition presented to the High Court at 
Allahabad by the executors, praying that their names might be 
removed from the list of contributories of the company with regard 
to the shares now in question, and further praying that the sum of 
Rs. 31,250 paid as application and allotment moneys with regard 
thereto might be paid to the executors, with interest thereon at 12 
per cent. per annum. 


The foundation for this application was (not unnaturally) ‘the fact 
that the Court bad already adjudicated upon the agreement entered 
into on the rzth August, 1922, and the 13th September, 1922, and 
had in proceedings between the same parties prononnced it to be 
illegal and void. Judgment was pronounced by Mukerji and Young 
JJ. on the zoth November, 1929, The learned Judges held that the 
application was out of time, not having been made within 30 days of 
the rgth July, 1927, being the date on which the Court had refused 
the application of the executors to postpone the placing of their 


‘1932. 
—— 


Hansraj Gupta 
V. 
N. P. Asthana. 


Lord Russell of 
Killowen. 


1932. 
y- 
Hansraj Gupta 
v. 
N. P. Asthana. 


Lord Russell of 
Killowen, 


tite CALCUTTA LAW. JOURNAL {Vor LVII 


names upon the list of contributories until, their suit, in the High 
Court of Calcutta had been disposed of. T his decision turned upon 
a question of construction of the Allahabad High Court, Rules 
under the Indian Companies Act. . The application was,, however, 
also. considered on the merits and dismissed, upon the ground that 
there existed a valid contract to take the shares to which the eee ; 
agreement was only collateral. 

The two appeals which have been ped to. His Majesty 
in Council, and have been argued _before the, Board, may now be 
defined. The one (No. 197 of 1930) was presented by four.of 
the testator’s executors against the, liquidators and the remaining 
executor, and seeks to reverse the High Court’s decree dismissing 
the application in regard to the, list of contributories. -, The. other 
(No. 86 of 1930) was presented by all the executors against the 
liquidators, and seeks to reverse the decree. of the High Court 


` ` passed in accordance with the judgment which allowed the claims 


of the liquidators to the three sums of Rs. 25,000, Rs. 37,000 and 
Rs. 7,703-13-0- 

There has been no appeal from the High Court’s decree, upon 
the claims of the executors in the oe for ae for. 
breaches of contract. 

Their Lordships. have deemed it. advisable to reserve farther 
consideration of appeal. No. 86 of 1930, but they do not consider 
it necessary to delay dealing with appeal No. 127 of- 1930. 

Upon that appeal it was contended (1) that-it had been 
decided as between the parties in other litigation that the 
arrangements of the rath August, 1922, and the 13th September, 
1922, constituted one indivisible contract, which was illegal and 
void ; (2) that these matters were res judicata, and (3) that since 
the contract to take shares was void, the executors were under no 
liability in respect of the shares, but were entitled to have their 
names removed from the list of contributories, and to have the 


‘application and allotment moneys repaid. 


Other arguments were advanced, but, in their Lordships’ 
opinion, this appeal should be dismissed: upon one short but 
sufficient ground, They will assume in favour of the appellants 
that the matters claimed to be res judicate were. res judicata 
within the Code of Civil Procedure, but although they are prepared 
to make this assumption, they desire to state clearly that they 
do not assent to the view of the High Court that the contract: in 
question contravened the provisions of Section 195 of- the Indian 
Companies Act. But- even with this assumption made in’ their 
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favour, the appellants cannot, in their Lordships’ view, succeed. 
Whatever may have been the rights and liabilities of the testator 
before the winding up intervened, the position was altered by 
the happening of that évent. At the commencement of the 
winding up;he was and had for ‚over three years been entered on 
the register of shareholders as the holder of the shares now in 
quéstion, with his full kdowléjge and assent. On the winding up, 
Section 156 óf the Indian Companies Act came into play. His 
lability under that section in respect of the shares was absolute 
and floned from the fact of his being on the register in respect of 
those shares. The original contract may supply the reason for 
his name having been placed on the register in respect of the 
shares, but after the winding up his liability in respect of the 
shares arose ex žge and not ex “contractu. Tt was conceded that 
the’ position of the | executors was no better than that of the 
testator. In their Lordships’ opinion, this point disposes ‘of the 
first appeal, which should accordingly be dismissed. This view 
renders it unnecessary to consider whether the application was 
out of time. Their Lordships, however, think it right to state 
that, as at present cdvised, they are unable to understand how 
the period of 30 days mentioned in Rule 58 of the Rules before- 
mentioned can ‘have ‘commenced to rum unless and until the 
notice contemplated by Rule 57 had been served. This admittedly 
was néver done. 

` Their Lordships will humbly advise His Majésiy that this appeal 


(No. 127 of 1930) should be “dismissed. The epestane will pay 


the costs of the appeal: 
W. W. Box & Co. : Solicitors for the Appellants. 
Cardew Smith & Ross + Solicito for the Respondents, 
K- J. R ' Appeal cismissed, 
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PRESENT: Lord Blanesburgh,, Lord Russell of Killowen, Sir George 
Lowndes and Sir, Dinshak Mulla., 


HANSRAJ GUPTA 
1 ‘ f 


THE OFFICIAL LIQUIDATORS, OF THE DEHRA DUN- 
MUSSOORI£ ELECTRIC TRAMWAY Co. LTD. 
(IN LIQUIDATION.) 


[ ON APPEAL FROM THE HicH COURT OF JUDICATURE AT 
ALLAHABAD. | 


Indian Companies Act, (VI of 1913), Sec. 186—“ Money due’ —Defences open 

in summary proceedings by liquidator—Time-barred debt not enforceable, 

, by summary order—Winding-up proceedings, efect on running of statute 

of limitation as regards debtors to, and creditors of, the company—Indian 

` Limitation Act (IX of 1908), Sec. 3, “Explanation”, Sch. I Articles 62, 181—~ 

* “Suit,”’ meaning of—Claim against company in liquidation, not per se a 

tt suit ’’—Art. 181, whether restricted to applications under Civil Procedura 

Code—Contract Act, Sec. 65—Agreement, when discovered to be void—Money 

paid as advance (and not as deposit or earnest) not forfeited on failure to 
carry out contract. i ‘ 


The word “suit” in the Indian Limitation Act ordinarily means a civil pro- 
ceeding instituted by the presentation of a plaint. 


A mere claim against a company In compulsory liquidation is not, by virtue 
of the “ Explanation’ to Section, 3 of the Limitation Act, a “suit instituted ” 
within those words in Section 3. The “Explanation ” merely enacts that in the 
case ofa suit (i.e., a proceeding instituted by the presentation of a plaint) 
against a company which is being wound up by the Coust, the institution . of -such 
suit is (for the purposes of Section,3) advanced to an earlier date, viz. the date 
when the claim was first sent in to the official liquidator. 


As regards the application of the statute -of limitation, there is no aa 
between the position of a debtor to, and creditor of, a company in liquidation ; 
and the winding-up does not prevent the statute from running In favour of 
persons indebted to the company. 


The words “money due’ in Section 186 of the Indian Companies Act refer to 
money due and recoverable at the date of the application under the section, ina 
suit institated by the liquidator in the company’s name. ' 


Section 186 of the Indian Companies Act does not create new liabilities or 
confer new rights on the liquidator, but merely provides summary proceedings 
in the winding-up Court against debtor—contributories for enforcing existing 
liabilities, and the power of the Court, under the section, to order payment is 
discretionary. In summary proceedings so instituted, every objection is just 
as open to the person sought to be charged as it would have been if 
a suit had been brought by the liguidator in the Company’s name for 
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the same money, 

S#inger’s case (1) and Sri Narain v, Liquidator, Union Bank of Indias (2), 
approved. 

Jagannath Prasad v, U. P. Flour and Oil Mills Co., (3), distinguished. 

Held, accordingly, that if, at the date of the application by the liquidator 
under Section 186 to recover certain moneys, a suit by him in the name of the 
company for the recovery of the said moneys would have been dismissed as barred 
by the Indian Limitation Act, the Court would’ have no power under Section 186 
to order payment to the liquidator of the moneys so claimed, 


Quaere, whether Article 181 of the Limitation Act only relates to applications 
made under the Civil Procedure Code, or applies also to applications by the 
liquidator under Section 186 of. the Indian Companies Act. 

Bai Manekbai v. Manekji Kavasyi (4) referred to. 


In a suit to recover money paid under a void agreement : : 

Held, that for purposes of the Limitation Acc. Art. 62 (action for “ money 
had and received”) the terminus a quo was the date of the agreement, that 
being the time ac waich (in the absence of special circumstances) the agreement 
was discovered to be void within the meaning of Section 65 of the Contract Act. 

Annada Mohan Roy v. Gour Mohun Mullick (5) relied on. 

Money paid to the vendor as advance (and not as a deposit or earnest) 
towards the price of goods to be supplied, cannot be forfeited when the transac- 
tion falls through by reason of the vendee’s default. 


Judgment of the High Court, Allshabad, {on the question of limitation), 


reversed. 

Appeal No. 86 of 1930 from an original decree passed by the 
High Court, Allahabad, on the 14th May 1929, decreeing the 
claim of the Official Liquidators of the Dehra Dun-Mussoorie 
Electric Tramway Co. Ltd. against the executors of the estate of the 
late Lala Raghumal for the recovery of Rs. 69,703-13-0. 


The facts of the’ case are set out in their Lordships’ previous- 
judgment, delivered on the 28th July 1932 in connected appeal: 


No. 127 of 1930, Hansraj Gupta and others v. N. P. Asthana and 
others.* 

The late Lala Raghumal (hereinafter referred to as the testator) 
had’ dealings: with-the Dehra Dun-Mussoorie Electric Tramway Co. 
Ltd., for the supply of materials for the construction of the Com-. 
pany’s tramway line. On the 29th January 1926 a petition was 
presented by a. creditor to wind up the company, and the High 
Court, Allahabad, made a winding-up order on the 26th March 


1926. The application, out of which this appeal arose, was made 
(1) (1869) L. R. 4 Ch. App. 475. (2) (1922) I. L. R. 4 Lah. 109.. 
(3) (1916) I. L. R. 38 AU. 347. (4) (1880) 1. L. R. 7 Bom. arg, 
(5) (1929) L, R. 50I A, 239. 
* See 57 C. L. J. 157, 
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by the Official Liquidators on the 26th March 1928 under Sec- 
tion 186 of the Indian Companies Act to recover from the appel- 
lants (the testator’s executors) three items of money (namely, 
Rs, 27,000, Rs. 35,000 and Rs. 7,703-13), constituting, in the aggre- 
gate, Rs. 69,703-13-0. 

The High Court having decreed the ‘claim, the executors 
appealed to His Majesty in Council. 

The period of limitation for each of the above three items 
was three years, and it was practically conceded on both sides 
that the cause of action in respect of them accrued on the rst 
July 1923, 13th September 1922 and 31st March 1924 respectively. 

The ‘question before the Board was, whether having regard to 
the above dates, the application of the Official Liquidators under 
Section 186°of the Companys Act was within time, . 


L. Cohen, K. C. and W. Wallach for the Appellants, 
D. N. Pritt, K. C. and A. Ralph Thomas for the Respondents. . 
Cohen K. O. (with Wallach) for the Appellants ; 


On the merits: The two sums of Rs. 27,000 and Rs. 35,000 
were in the nature of earnest money, and as the company was 
primarily responsible for the failure of the contract, the testator Lala 
Raghumal was not liable to refund them. 

On question of limitation: On the date of the Liquidators’ 
application, the three items were barred by limitation. .The Court 
will not, under Section 186, enforce by summary order a time-barred 
debt: Sri Narain v. Union Bank,(1). Lvery objection is just as 
open to the party proceeded against summarily under Section 186 as 
it would have been, if a suit had been instituted: Stringers case (2) 
and Zahore Bank v. Kidar Nath (3), per Shadi Lal J. 

Decisions (e. g. Jagganath Prasad v. U. P, Flour & Oil Mills 
Coy. Lid, (4), Peoples Industrial Bank v. Makes Chandra Sinha (5), 
upon which the High Court rely, are not relevant, as they relate 


` to the share-holder’s liability in respect of unpaid calls, which can 


be enforced in the winding-up irrespective of the question of limita: 
tion, by virtue of Section 156 of the Act. Be a ae 
Proceedings in winding-up have, with reference to the statute. 
of limitation, no effect as regards ordinary debts due Zo the com-' 
pany: Jn Re Mansel (6). . : ent ae 


(1) (1922) I. L. R. 4 Lah. 109. - (2) (1869) L. R. 4 Ch. App. 475 (484). 
(3) No 36 Punjab Record 1916 p. 104. (4) (1916) L. L. R. 38 All. 347. * 


' (5) (1926) I. L. R, 1 Luck. 153. (6) (1878) 66 L.-T. 24%. 
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« . The liquidator represents the company and is in no better posi- 
tion than the company : Re Duckworth (1), per Lord Cairns. 

. An Indian Court, as a Court of “ Equity and, good conscience” 
“is entitled to refuse to entertain claims under Section 186, where 
if their recovery were sought by suit they would be time-barred. 

A fetition under Section 186 must be treated by the Court as 
a plaint in a suit within the meaning of Section 3 of the Limitation 
Act, as read with the “ Explanation” thereto: See per Mr. Justice 
Rattigan, in Daulat Ram y. Woolen Mill, Lid. (2). 

D. N. Pritt, K. C. and A. Ralph Thomas for the Respondents : 
(On the merits.)’ The items in question were not paid as earnest 
and could not be forfeited: Kunwar Charanjit Singh v. Hur 
Swarup (3). 

On question. of limitation: The liquidators’ application was 
governed by Article 181 of the Limitation Act, and we had 3 years, 
from the date of the winding-up, to recover the sums in question. 
Article 181 is not restricted to applications under the Civil Procedure 
Code, but covers every application made to a Court under any Act, 
including the Indian Companies Act; Rustomji’s Supplement, 
page 56, and Sheikh Kawadu v. Berar Ginning Co., Ltd. (4). 

An application under the misfeasance Section (235) is, for pur- 
poses, of the Limitation Act, to be treated as a suit; see sub- 
` section (3) of Section.235, and Connell v. Himalaya Bank (5) 
decided under the repealed Act. In the absence of similar provi- 
sion in Section 186, an application under that section cannot be 
regarded as. a suit within the meaning of Section 3 of the Limita- 
tion Act.. 

“ Money due ” in Section 186 does not mean “money recover- 
able.” Limitation merely bars the remedy but does not extinguish 
.the debt. Money may be due, though barred by the statute of 
limitation: Æx parte Cawley (6). The words “at any time ” in Sec- 
tion 186 are emphatic. We concede that the Lahore case, Sst 
Narain vy. Liquidator, Union Bank of India (7) is an authority 
against us, but it should be overruled by the Board. The statute of 
limitation ceases to run on a winding-up order being made: Axparte 
Lancaster Banking Corporation (8). 

[ Lord, Blanesburgh: ‘That case does not deal with ‘debtors to 
the company.] . 

(1) (1867) L. R. 2 Ch, App. 578 (580). - 

* (3) No 95 Punjab Record 1908 p. 440 (455). f ; 
(3) (1926) 24 AIL-L. J. 248. (4) (1928) 109 I. C. 550 (Nag). 
(5) (1895)I. L. R. 18 All. 12. (6) [1889] 34 Sclicitor’s Journal 29. 
(7) (1922) I. L. R. 4 Lah. 109. (8) (1879) L..R. 10 Ch. D. 776 (784). 
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In any event, we submit that as regards the item of Rs. 35000, 
our claim was witthin time, as the company had no notice or know- 
ledge of the transaction, andthe date of the agreemént could not be 
taken as the time when it was discovered to'be void: Harnath 
Kunwar v. Indar Bahadur Singh (1). i 
Cohen, K C. replied. 

Their Lordships’ judgment was delivered by 
Lord Russell of Killowen :—For the facts relevant to this 
appeal their Lordships refer to the judgmentswhich was delivered 


.in July last in the Privy Council Appeal No. 127 of 930, Hansraj 


Gupta and others v. N. P. Asthana and others.* The re-argument, 
therein fore-shadowed, of the appeal No. 86 of 1930, has taken 
place, and their Lordships now proceed to consider whether 
allor any of the three sums in question in that appeal (viz., 
Rs,-27, 000, Rs. 35, 000 and Rs. 7, 703 130) are or is recover- 
able. 

The principal and most difficult points turn upon the true 
construction and effect of the Indian Limitation Act, 1908, because 
their Lordships are of opinion that, apart from any questions of 
limitation, the three sums in question are all recoverable by the 
liquidators, 

This is- obviously so as regards the Rs. 7,703-13-0. As 
regards. the other two sums, it was contended by the appellants 
that these were not recoverable upon the ground that in each 
case the sum was paid as a deposit or. earnest to secure 
the due fulfilment of a contract, and that since the Company 


in each case made default and failed to carry out the-contract,. 


the executors were entitled to retain the moneys, Their Lord- 
ships are unable to accept this contention, which depends upon 
a true view of the construction of the respective contracts. 


‘Suffice it to say that, having keard the arguments adduced, and 


having considered the relevant documents, their Lordships are ‘of 
opinion that the sums of Rs. 27, 000 and Rs. 35, 000 were not, 
nor was either of them, paid as a deposit or earnest money. 
They were payments in advance or anticipatory payments, a 
nothing else. ` 

Their Lordships now proceed to consider thé questions of 
limitation, the solution of wbich depends, in their view, upon 
the true construction and effect of the Indian Limitation Act, 
1908, alone. Decisions in relation to English statutes do not 
appear to be of assistance. 


(1) (1922) L. R. sol. A. 69; 1, L. R. 45.All. 179. 
*-(1932) 57 C. L. J. 157- 
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The material section of the Indian Act is Section 3, which Pe 
runs thus —. j ‘ 1932. 
wy! 


. “Subject to the provisions contained in Sections 4 to 25 Hansraj Gupta 
(inclusive), every suit instituted, appeal preferred, and application othe fia 1 Ligut- 
made, after the period of limitation prescribed therefor by the dators, Dehra Dun- 
first schedule, shall be dismissed, although limitation has not been cata ay 
set up as a defence. == 
“Explanation-—A suit is instituted, in ordinary cases, when 4774, /fussell of 

the plaint is presented to the proper officer; in the case of a = 

pauper, when his application for leave to sue as a pauper is made ; 

and, in the case of a claim against a company which is being wound 
‘up by the Court, when the claimant first sends in his claim to the 

official liquidator.” 

i Unless the application which the liquidators made on the 

26th March,- 1928, was a “suit instituted” or an “application 

made,” for which a period of limitation is prescribed by the 

First Schedůle, no question of limitation in regard thereto can 

arise. ` I 

There is no definition of suit in the Act, beyond the provision, 

contained in Section 2, that unless there is anything repugnant 

in the subject or context, “suit” does not include an appeal or 

an application. The word “suit” ordinarily means, and apart 

from some context must be taken to mean, a civil proceeding 

instituted by tke presentation of a plaint. The application of 

the liquidators would not be a suit within Section 3, if that 

section stood alone, unaccompanied by the Explanation. An 

argument, however, was addressed to their Lordships, founded 

upon the Explanation, to this effect: That the Explanation 

shows by its concluding sentence that a claim against a Company- 

in compulsory liquidation (even though made -by a proceeding 

not instituted by the.presentation of a plaint) is considered to 

be a “suit instituted” within those words in Section 3, and 

that a claim similarly made by or on behalf of such a Company 

must necessarily, or may similarly, be. treated. as a “suit insti- 

tuted” within the section. Their Lordships are unable to 

accede to this contention, Even if such a claim against such a 
- Company could be held by virtue of the Explanation to be a “suit 

instituted” within section 3, there is nothing in the Explanation to 

justify a similar holding in regard to a claim by such a Company. 
_. But their Lordships do not accept the view that a claim against such 

‘a Company ( not made by a proceeding instituted by the presen- 

tation of a plaint ) is by virtue of the Explanation to be considered 
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to pe a “suit instituted” within the section. The Explanation ib not 
concerned with the question of what is a suit, or is to be;considered 
a suilt, within section 3. It is addressed to quite a different subject 
matter, It assumes the existence of a suit which has been instituted 
by the presentation of a plaint, and is concerned only with the 
point of time at which that suit is for the purpose of section 3 to be 
treated as being instiluted. The ordinary rule is stated by the Ex- 
planation to be that the suit is instituted when the plaint is presen- 
ted ; but to this two exceptions are prescribed, viz., (1) in the case 
ofa suit by a pauper, the time at which that suit is (for the purposes 
of section 3) instituted, is to be taken as an earlier date, viz., the 
date when the application for leave to sue as a pauper was made ; 
and (2) in the case of a suit against a company which is being 
wound up by the Court, the institution of the suit is (for the pur- 
poses of Section 3) advanced also to an earlier date, viz., the date 
when the claim was first sent in to the official liquidator. Their 
Lordships are unable to find in an Explanation, which on its face 
only deals with the point of time at which suits are instituted within 
the meaning of Section 3, any sufficient justification for extending 
the meaning of the word suit in that section. 
The application by the liquidators cannot therefore be dismissed 
as being a “suit instituted” after the prescribed period of limitation. 
The application of the liquidators must therefore be treated as 
an “application made” under secticn 3 ; and the next enquiry must 
be whether any period of limitation is “prescribed therefor by the 
first schedule” to the Indian Limitation Act. It is common ground 
that the only Artcle in that schedule which could apply to such an 
application is Article 181 3 but a series of authorities commencing 


„with Bai Manekbai v. Manekji Kavasji (1) has taken the view that 


Article 181 only relates to applications under the Code of Civil 
Procedure, in which case no period of limitation has been pres- 
cribed for the application. But even if Article 18r does apply to 
it, the period of limitation prescribed by that Article is three years 


. from the time when the right to apply accrued, which time would be 


not. earlier than the date of the winding up order, the 26th March, 
1926.. The application of the liquidators was made on the 26th 
March, 1928, well within the three years. The result is that from. 
either point of view the application by the liquidators, if otherwise 
properly made under and within the provisions of section 186 of the 
Indian Companies Act is not one which must be dismissed by 
reason of section 3 of the Indian Limitation Act. It is either an 
G) (1880) I. L, R. 7 Bom 213. ; ee 
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application made within time, or it is an application made for which 
no period of limitation is prescribed. The case may be a sàsus 
omissus. If it be so, then it is for otters than their Lordships to 
remedy the defect. , 

There is, however, another aspect of the case in which the last- 
mentioned Act plays a most important part, and that is in consider- 
ing whether the three sums which the liquidators seek by their 
application to recover from the appellants were at the date of that 
application “money due” within the meaning: of section 186. If 
they were not, then the section had no application and the Court 

: would have had no power to make the order which it- made. 
From this point of view it is necessary to treat the three items 
separately, for the purpose of seeing whether.if on the 26th March, 
1928, the liquidators acting under the powers conferred upon them 
by s. 179 (a) of the Indian Companies Act had in the name of the 
company instituted a suit against the testator’s executors for the 
recovery of any of those items, that suit would of necessity have 
been dismissed by reason of the Indian Limitation Act. 


As regards the Rs. 35,000, this sum, whether paid under 
a void agreement with the company, or paid without the com- 
pany’s knowledge or authority, was (subject to a point to be 
mentioned later) immediately after payment, recoverable by the 
‘company as money had and received. In. other words, it was 
repayable on the 13th September, 1922. The period within which 
‘a suit by the company to recover the amount would have to 
be instituted is, under Article 62 of the first schedule, three years. 
The: debt was-accordingly time-barred both before the date of 
the winding-up order (26th March, aoa and before the 26th 
March, 1928. 

In regard to the-item Rs. 27,000, the’ company - -could have 
recovered this by a suit instituted before the expiry of the périod 
of three years named in Article 51 in the first schedule, a périod 
which in their-Lordships’ view began to run on the rst July, 1923, 
when the second shipment of goods fell to be delivered under 
the relevant contract. This debt was accordingly not time-barred 
by suit at the date of the winding-up -order -but was so time- 
barred when the liquidators made their application under section 
186. i ns 

In regard to the item Rs. 7703-13-10, balarice ‘of account, 
‘a suit by the company-to recover-it would fall within Article 85 
of the first schedule and would have to be dismissed if not 
instituted within three years of the 31st March, 1924,-being the 
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. end ‘of the last accounting year on which the last item admitted 


or proved was entered in the account. ` This. item.is in. the, same 
Situation for the matier now under consideration as in the second 
item. The important feature for this purpose is the fact that 
all three items were statute-barred by suit when the liquidators 
made their application under section 186, If on the 26th March, 
1928, the liquidators, instead of proceeding in their own name as 
applicants under section 186, had in pursuance of their powers 
under section 179 (.):already referred to instituted a suit in the name 
of the company by the presentition of a plaint, the Court must 
of necessity have dismissed that suit under the Indian Limitation 
Act 

Now, in considering the meaning and effect of section 186 it 
is impossible to overlook the fact that it is verbatim identical with 
the corresponding section in the legislation of this country, a 
section which dates back some 70. years to 1862, and which has 
appeared in our company legislation ever since. It is therefore 
a section with an ancestral history. Three features of the section 
call for notice: (1) It is concerned only with moneys due from a 
contributory, other than money payable by virtue of a call in 
pursuance of the Act. A debtor who is not a contributory is 
untouched by it. Moneys due from him are recoverable only 
by suitin the Company’s name. (2) It isa section which creates 
a special procedure for obtaining payment of moneys ; it is not a 
section which purports to create a foundation upon which to base 
a claim for payment. It creates no new rights. (3) The power 
of the Court to order payment is discretionary. It may refuse 
to act under the section, leaving the liquidator to sue in the name 
of the company, and it will readily take that course in any case 
in which it is made apparent that the respondent under this 
procedure, if continued, would be deprived of some defence or 
answer open to him in a suit for the same moneys. 

The old section ror of the English Act of 1862 has ever 
since 1866 been judicially interpreted and administerted in accord- 
ance with the views expressed in Stringer’ case (1) viz., that the 
section is one which provides summary proceedings against debtor- 
contributories to avoid proceedings in different courts and to 
permil a ‘single proceeding in the winding-up Court—but “ In those 
summary proceedings every objection is just as open to the person 
sought to be charged as it would have been if a bill had ben filed.” 
(4 Ch. at p. 484.) . 

(1) [1869] L. R.4 Ch. 475. > 
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+». In: this: country:it is difficult to conceive a case .in which, 


$ 


“780 fat as limitation is’ concerned,:.the section should so operate 
z as. to-deprive a man of a defence to a-claim made by the liquidator 


which would have been effective against the same claim if brought 


- against him by an action in the company’s name. 


< Limitation Act-already . referred to, such a case could happen 


Whether, in view of -the particular terms of the Indian 


in India depends upon the meaning to be attributed to the words 
in the section “any money due from him or from the estate of 
the person whom he répresents to the Company.” And their 


_ Lordships are satisfied that the -position in this respect is, in 
. India, the same as in this country, for the reason that in view 
. of the place and context in which these words are. found, they 


must .be confined in their Lordships’ judgment to money due and 
recoverable in a suit-by the company, and they do not include 
any moneys which at the date of the application under the section 
could. not have been so recovered. 

Their Lordships are glad to find that this view has already 


` prevailed in’ India. In the case of Sri Narain v. Liquidator, 


Union Bank of India (1) it was held that a debt time-barred (and 
therefore unenforceable in a suit) could not be enforced by -a 


. summary order under section 186, on the ground that the section 


does not create new liabilities. or confer new rights, but merely 
creates a summaryprocedure for enforcing existing liabilities. It 
is true that so far as can be gathered from the report it would 


seem probable that the debt there in question had become time- . 


barred before the liquidation began, but the decision is not based 
upon that fact, but upon a view of the section coinciding with the 
views expressed long ago in Stringer’s rase (2). - 

The learned. Judges, in the present case, took the erroneous 
view that once the winding up commenced there could be no 
further application of the rule of limitation in regard to any debt 
due to the company and not then already time-barred. Their 
Lordships know of no justification for this view. In this respect 
there is no analogy between the. position of a debtor to, anda 
creditor of, a company in liquidation, 

The learned Judges also considered that the Lahore case (1) was 
in conflict with a decision in the Allahabad Court, Jagganath Prasad 
v. The United Provinces Flour and Oil Mills Company, Limited (3). 
This, however, isa misconception. The last-mentioned case had 


(G) (1923) I. L, R. 4 Lah. 109. (2) [1869] Le R. 4 Ch. App. 475. 
(3) (1916) I. L. R. 38 All. 347. : 
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: no. gelation to section 186. It was a case relating to money due 


on Shayes in the company which was in liquidation, the liability 
for which on'a winding up became a statutory liability under 
section 156 of the Indian Companies Act, 1913. 

In their Lordships’ opinion the case of Sri Narain v, Liquida- 


:. tor, Union Bank of India (x) was rightly decided and accordingly 


there, was no power in the Court under Section 186 to order pay- 


. ment to the liquidators of any of the three items.in question. , 


The liquidators made a new submission upon the occasion 


"of the re-argument in regard to the sum Rs. 35,000, “They claimed 


- that under section 65 of the -Indian Contract Act (IX of 1872) 
- they only became entitled to recover the Rs. 35,000 when the 
“agreement under which it was paid was discovered to be void, 
. and that.this discovery was not made until the litigation which 
: culminated in the judgment of tbe 14th May, 1929,-so that this 


right never became time-barred. Their Lordships cannot accede 
to this contention. In the atsence of special circumstances (and 


_noné exist here) the time at which an agreement is discovered 


‘to be void within the meaning of section 65 is the date of the 
agreement, vizą the 13th September, 1922 (see. Annada Mohan 
Roy v. Gour Mohan Mullick (2). 

` Their Lordships are of opinion that this appeal should be 
allowed and that the decree of the rth May, 1929, should be set 


. aside and that in lieu thereof a decree showtd be made dismissing 
‘the application of the liquidators with costs ; and they will humbly 
. advise His Majesty accordingly. The respondents must pay the 


appellants’ costs of this appeal. ; 
IF. W. Box & Co: Solicitors for the Appellants, 
Cardew, Smith & Ross: Solicitors for the Respondents, 
K. J. Re. Appeal allowed. 
(3) (1922) I. L. Re 4 Lah. 109. 
| (2) (1923) L. R. 50 I, A. 239; I. L. R. 50 Calc. 929. 
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Present: Lord Atkin, Lord Thankerton, Lord Wright, Sir: 
Lancelot Sanderson and Sir George Lowndes. 


DWARKANATH VARMA 
g. 


THE KING EMPEROR, 


[On APPEAL FROM THE HiGH COURT OF JUDICATURE AT PATNA.] 


Criminal Procedure Code, Sec. 4 (1) (A), Sec. 194, Sec, 342—Letters Patent, 
Patna, clause 17—Ex-oficio information exhibited by Government Advocate 
—Criminal appeal to Privy Council~Convictions guashed—Serious miscar- 
riage of justice. 7 
Semble. The High Court, Patna, has jurisdiction to try persons against 

whom the Government Advocate, with the previous sanction of the Local Govern- 

ment, has exhibited an ex-officio information, (vide clause 17 of the Letters 

Patent, Patna, and Section 194 of the Criminal Procedure Code, and the definition 

of Advocate-General ” in Sec. 4 (1) (A) of the Code.) 


An ex-officio information should contain a statement of the charge as certain 
and detailed as an indictment. - 


The procedure of an cx-cfficio information is prejudicial to an accused 
person. 

Under Section 343 of the Criminal Procedure Code, it is the duty of the Court, 
before drawing an adverse inference against the accused on any point, to call 
his attention to it and ask for an explanation. , 

The appellants were tried beforea Bench of three Judges of tbe High Court, 
Patna, and a special jury, on an information exhibited by the Government Advo- 
cate pursuant to clause 17 of the Letters Patent, Patna, and Section 194, Criminal 
Procedure Code, and were convicted of perjury and conspiracy to fabricate false 
evidence, and sentenced to long terms of imprisonment : 

Held, bythe Privy Council, on a review of the whole evidence, (1) that there 
~ was no evidence whatever: upon which the appellants could properly have been 
found guilty, (2j that they had been wrongly convicted and the convictions must 


be set aside, and (3) that the appellants, persons of unblemished reputations, nad 
been the victims of a serious miscarriage of justice, 


Consolidated appeals No. rır of 1931 from convictions and 
sentences by the High Court, Patna, dated the 4th June 1930. 
The facts are set Out in the judgment of the Board. 


Sir Dawson Miller, K. C, and St. John Hutchinson for the 
Appellant Gaya Prasad. 


Abdul Majid for the Appellant Dwarkanath Varma. ` 
` Dunne, K. C., and Wallach for the Respondent. — 
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Their Lordships’ judgment was delivered .by 

Lord Atkin :—These are two appeals against conviction and 
sentence by the High Court of Judicature at Patna. The appeal 
of Gaya Prasad was brought by special leave of the Privy Council 
after an application for leave to appeal had teen refused by the 
High Court. The appeal of Dwarkanath Varma was by leave 
of-the High Court granted after the special leave had been given 
to the other appellant. Both appeals were consolidated by order 
of the High Court. The accused were tried Leforea Fench of 
the High Court consisting of the Chief Justice and Kulwant Sahay 
and Dhavle, JJ. and a special jury of nine persons, on an informa 
tion exhibited by the Government Advocate by the direction and 
with the sanction of the Local Government pursuant to section 17 
of the Letters Patent constituting the High Court and section 194 
of the Code of Criminal Procedure, 1898. The appellant, Gaya 
Prasad, an assistant Civil Surgeon, hereinafter called the doctor, 
was convicted of perjury and sentenced to five years’ rigorous 
imprisonment ; the appellant Dwarkanath Varma, a sub-inspector 
of police, hereinafter called the sub-inspector, was convicted of 
conspiring with Ritbhanjan Singh, Sutedar Singh and Ramdhani 
Singh and Gaya Prasad to fabricate and give false evidence in 
Court with. the intent to procure conviction for :a capital offence 
of six named persons in breach of section 12cB of the Indian 
Penal Code; and was also convicted of fabricating evidence in 
six particulars intending to cause the same six persons to be con- 
victed of culpable homicide amounting to murder in breach of 
section 194 of the Indian Penal Coce. He was sentenced on 
each of these charges to 10 years’ rigcrous imprisonment, the 
sentences to run concurrently. 

At the conclusion of the appeal their Lordships announced that 


they would humbly advise His “Majesty to allow both appeals and 
to set aside the convictions, and would give their reasons later, as 
they now proceed to do. 

The case was one of some complexity involving questions of 
considerable medico-legal interest. It has resulted in a miscarriage 
of justice which has caused two persons of apparently hitherto 
unblemished reputations to be wrongly convicted of serious 
offences and to receive sentences of long terms of imprisonment, 


` part of which they bave had to undergo. It will be necessary to 


go into some detail in order to explain in what circumstances this 
unfortunate result-occurred, 
On the znd August, 1928, the Sub-Inspector, who was stationed 


- 
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at Rohtas’ in the Province of- Bihar and Orissa,,jvas in the-course 
of his’ duties when in the. afternoon complaint was made,to him 


t79 
PCS 
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by-two" men, Ritbhanjan Singh and (Subédar Singh; of: the village  Dwatkanath Varna 


of Balbhadarpur, that at about-.2* py m; of<that -afternoom, they 
and Ramdhani Singh had seen in’ Ritbhanjan’s paddy ‘field Six 
men, Tssardeyal Singh, Sheotahal Singh his son, Lokan ~Sjngh, 
"Muneshar .Singh and Mundrika. Singh (sons of Lokari).and Jitu 
Singh assaulting Rhitbhanjan’s nephew, Jamadar Singh, with 
kicks, blows and sticks, Jamaddr Singh told thêm that the 
bullocks of Issardeyal and Lokan were: grazing in ‘the field ang 
‘that he was driving them away to’ impound. thém:.when be was 


‘attacked. “THe three men carried~ Jamadar to ‘the. village ard 


there he died. They had left the dead- body ‘.on the ground.and 
had -ruh to report the occurrence to the Sub-Inspeétor.-. Pro: 
ceeding to the village he met Issardeyaland Muneshwar ; they 
denied the charge, and alleged .that while in their field they had 
been told-by Dhanmantia, daughter of Lokan, that, Jamadar had 
died ; and that Jamadar’s relations had assaulted Phulkumari,.a 

nals relative of Issardeyal, on the ground, that. by’. witchpraft 
she had brought about Jamadar’s death. They said that 
Jamadar had been ill of cholera*for three or four days and had died 
of it that day. The Sub-Inspector praceeded td - make , inquiries. 
In the result he arrested the six accused men-for murder.’ ‘He came 
to the conclusion that the story-of the ‘assault’ on the old lady. was 
false. That same evening, in accordance with his duty, her dis- 
patched the body of Jamadar for post-mortem examindtion -to the 
nearest.civil surgeon who was at the hospital at Sassaram ṣo miles 
away. With it he sent four bearers for.the body had to be carried 
by hand on a Khatoli ; and an escort of three police officers under 
Constable Girwar ‘Singh, who was ‘entiusted. with the’ necessary 
documents, accompanied by two relatives. The documents should 
have included the suratha/, or inquest report, which was * drawn up 
by the Sub-Inspector and the challan which descrilted the escort 


‘and the circumstances in which the ‘post-mortem was required. “It 


is clear that by mistake two copies ; of ‘the challan alcne reacted the 
doctor. The material part ‘of’ it’ isin the column markelfs.] 


ë History of the'cause of death which is at present ascertained.” 


“ As far as iè known òf ‘the case ‘at’ present the death of the deceased 
is said to have been due to severe assault by means of blows, kicks 
and: bitt ends of sticks. -The.deceased complained of-seyere pain on 


the-Jéftside- uf the-chest before-he--expired. :- -No apparent mark. of 


injury is fount-on the-person-of the deceased’. - The body. reached 
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the hospital on the morning of the 4th August, and the postsmortem 
dissection began- at about 10-30 A. M, f. ¢., 42-43 hours after death. 
Decomposition had obviously commenced. The doctor in charge of 
the ‘hospital was the appellant Gaya Prasad. He was a young medi- 
cal practitioner who took his degree of M. B. at Calcutta University 
in 1925.and had been appointed Assistant Surgeon by the Govern- 
ment .of ‘Bihar and Orissa in June, 1926, and in August, 1928, was 
omduty atthe hospital Sassaram. His chief, Dr. Tarak Nath Mitra, 
was at that time stationed as Civil Surgeon at Arrah. In that capa- 
city: he would have submitted to him the post-mortem reports sent 
out -by the Assistant Surgeons at the various hospitals in this 
district as was done in this case. The doctor duly made, the post- 
mortem examination and filled up the report. As the case 
against him turns on this report it is desirable to set it out 
verbatim, 


Station—Sassaram, dated 4-8-28. 
1. Name, caste and residence, if known—Jemadar Singh, of 
Balbhadarpur, Police Station, Rohtas. 
2. Sex and age—Hindu Male, aged 28 years. 


Hence brought. 


Village—Balbhadarpur. 

Police Station-~Rohtas. 

Distance from dead house=-50 miles. 
. ‘Names of constables and relatives -accompanying the 
TOE Girwar Singh, (2) Jharul Dysadh of Anandichak, 
(3) Jagpat Lall of Purnadih, (4) Subedar Singh, (5) Birich Singh. 


Date and hour. 


7- Of despatch from village——8 P, 31., 2-8-28. 

8. Of arrival of dead house—g-45 A. 3., 4-8-28. 

9. Of-post mortem examination—r1o0-30 A. M., 4-8-28. 

xo. By whom identified to medical officer—(x) Constable 


Da tg 


Girwar Singh, (2) Choukidar Jharul Dusadh of Anandichak, 


(3) Dafadar Jagpat Lal of Purnadih, (4) Subdar Singh of Balbhadar- 
pur, {5} Birich Singh of Balbhadarpur. 

tae ‘Clothes and articles sent in with corpse—(1) Maskin dhoti 
t, (2) Markin gamcha1, (3) Motia dohar 1, (4) Janaoa (sacred 
thread) 1, (5) Danda r. , 

iz. -REMARKs—No Surathal was supplied by the S. {.Rohtas ' 


‘nar there is any mention vf name or ‘address on chiallan. certificate, 
The name and address is got from the command certificate. 


Vou LVELJ -2 pigvy Covkenm: tbi 


-x. Condition of subject-stout, emaciated, decomposed, etc.— PR, 


The deceased is of average built R; M. pasting—Sinuous fluid’ from Dwarkanatt Yarma 
the mouth and lips and nostril was coming out, Pupils were dilated. 
Mud’ wis on all the exposed parts of the body mouth slightly 
open. Lord: a Atkin, 
2. Wounds-position, size, character— 
Bruises, position, size, nature—(r) 5 ecchymosises irregular ante 
mortem over the pit of the stomach just over and around the zitister- 
num more on the abdomen in an area of 3 inches. (2) Slight scratch 
with ecchymosis on the right side of back, 134 inches above the 
waist. 
4. Mark of ligature on neck,:dissections, etc. 


` 


The KingEmperor, 


— 


TI.—CRANIUM AND SPINAL CANAL. 


r. Scalp, skull. and. vertebrae=-Nil. 

2. Membranes—Congested. 

3, Brain and spinal cord—Congested the cerebrum. slightly 
decomposed. P 
; TII.—THorax.. 


1. Walls, ribs and cartilages— 

2. Pleura— 

3. Larynx and trachea 

4 Right lung—sHighly congested, specially. at the base and 
posterior side. caer 

g. Left lung—Highly congested. 
_ 6. Pericardium—Pericardial cavity contained 4 ounces of bloody 
fluid and some clot. 

7. Heatt—The right auricle at the antero latteral was ruptured. 
Both chambers empty. 

8 Large vessele—Full of bloody, fiuid, 


IVa ABDOMEN. 

r Walls— 

2. Peritonium— ; ; 

3. Mouth, pharynx and E EA Ş 


4. Stomach and its contents--was congested outside and inside 
contained some gas and one and.a half of fecal matter. Thére was 
some bile stain on the part surface of it. 

5. Small intestine and its contents-rThe duodenum. was.rup- 
tured onthe latteral aspect just. where. the bile duct opens into. it, 

6. Large intestine and its contents—A linear rent of the ascend- 

ing colon just at the bend of sthe hepatic flexure, 
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7. Liver—Ruptured at one.place see detail description to injury. 
Weight, 1634 ch, . A wou Seva. ay gM ate 2 : 


“Be Spleen—WVeight; 6i6 ch. . is a a SS ee Oe 
on Kidneys-—Left.. , Weight, 3 inches,” Right, kidney was rup: 


taped. Weighi, 3 3 i chy. “See detailed description oti injurye ee 
“Yo. Bladder—Full, about 6 ounces of urine. ` n 
tz. Organs of generation, external and internal-— > 

Aa e ee iy V.—MUSCLE. AND Bones, 


we. Injury—.. ar: 
-. Disedse.dr. Seeman - 
g a Fracture== “. 0. 
4. Dislocation— 


VI—MoreE DETAILED DESCRIPTION OF INJURY OR DISEASE, 


1. Five ecchymosis over the pit of the stomach as described was 
irregular more on the abdomen than on’ chest over and. sound the 
aber to an area of 3 inches, ante-mortem. 

* Soratch’ ‘with eccbymosis ‘on the right ‘side of De beck I 7 
Dei above the waist. 

3. Congestion of the brain and’ membranes, 

4. Pericardial cavity contained -4 ounces of. 219947 fluid. with 
some clot. sen 

5. A linear rupture of the right auricle 4 inch long and i inch 
broad; ‘direction being~from above downward“ “and taking om the 
antero latteral aspect near the i of the superior vinacava. i 

6. _ Both chambers empty. ` 

a ‘Abdominal cavity had‘ fæcal odour and’ some ‘fluid was: in it. 

8. Stomach was congested both inside and-outside -there was 
dite stath. “Tt contained +434 ounces of- feecal substancé.:'~- -7 

g. A linear rupture of the second part of the duodenum 34 inch 
by 34 inch extending from aLove downwards‘ on thèantero latteral 
aspect near the opening of the bile duct into it, ' 

ro. A linear rupture of the ascending colon -on thé antero 
latteral aspect 3 inches by 34 inch just at the zenu-of:the hepatic 
flexture, 4 inch of the refit was above the: zenuw and ae inches 
below it; from-above downwards. "= '-/- two. 
clu YÈ OA linear tupture ‘of the liver 34" inch by . Kei inch on the 
posterior side 34 inch above ‘the lower margin of the h lobe. 
“The ditection- being paraitel-to‘the lower- ‘margin. ie EGR ae os 

“yas? 'A-linear rupture’ of" thé fight kidney 1'inch-by 56. ‘inch ‘on 
‘the pdstetior aspëct ¥ inch fom the hilum. The: oe = 
from above downwards aiid“inhétwards.? 1°00 o| 
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VII.—Orinion oF SUB- ASSISTANT SURGEON ..- - 
.AS_TO CAUSE OF, DEATH 


tun Xe feat any a 

cele my ‘opinion. ceath i is -due to shock due to. the i injuries Zetailed 
above, CE e : 

Leen ” (Signed) G. Prasan, 
a Pes a Soi s Assistant Surgeon, 
ne Sassaram, 
Dated | ath August, 1928. , 
i _ VIIL— REMARKS BY Civi SURGEON, o 
', pE agrees | 
E ae aa , os (Signed) T. N. Mrrrra,. 
Civil Surgeon of Shaliabad. 

Their Lordships will revert to this document later. In the mean- 
time it is desirable, to notice that the information received in the 
challan that the death of the deceased was supposed to have- been 
due to severe assault by means of blows, kicks and butt ends of 
sticks appeared to have been confirmed by the very serious internal 
‘injuries feund to-exist. One of the constables stated at the doctor’s 
trial that hechad told the doctor that the man had died of ras disease, 
a disease whichis variously described . by witnesses as being due to 
‘constipation, over-eating and purging or vomiting. No one at the 
trial suggested that the condition described indicated such a disease. 
The doctor, in his statutory explanation, denied that he had been so 
told; but it-seems reasonably obvious that no one who found. the 
appearances | mentioned, and believed that they were the result of an 
assault before ‘death, would attribute % any importance to such a state- 
ment by a constables -, 
y ¿The report was handed to the constable i in charge and was taken 
back by him to the Sub-Inspector, whom it reached on the evening 
ofthe sth August. It appeared to thé. Sub-Inspecter and to ‘his 
superior Officers who now took up the investigation to afford irre- 
sistible evidence that the story of the prosecutors was true and that 
the story of the accused as to the man haying died-a natural death 
was false. --Omthe 8th August the Superinteident of Police and the 
Deputy Superintendent arrived at Rohtas. The Deputy Superinten- 
dent of Póliçe went to the village and examined the witnesses for 
himself, « The Supérintendent examined various witnesses at Rohtas 
and instructed.the Sub-Inspector to obtain further evidence from the 
‘Assistant Surgeon as to the cause of each of the various injuries 
received by:.the deceased and the weapon used i in inflicting them, 
‘Thé doctor .had. "then ` left Sassaram and was. stationed at Arrah, 
-where the required information was obtained: It is as followsi—y. . 
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Doctor Gaya PRASAD, 


Will you kindly let me know your 'opinioi on the points suggest- 
ed by the S: L The reply may: be sent per bearer as the case is 
being delayed simply for want of your opinion on these points. 

` (Signed) R. N. SINHA, 
DS. P. 
19-8-28, 

The probable cause and nature oe w tapan a: the injuries 
are as follows :— 

1. May be caused by severe blows or with blows by the ends of 
blunt weapons, ¢. g, lathi and the like or might be due to friction 
against rough surface. 

2. Same as No, r. 

3. Congestion of the brain might be due to the injuries 
described, 

4. Might be due to hypertension and rupture. 

5- Same as No. 4. 7 

6. In this case due to blow given on the pit of the stomach and 
subsequent hemorrhage and clot in the pericardial cavitys 

7. Abdominal cavity had the odour due to rupture of the large 


intestine due to the blow over the kidney region (No. 2). 


8. The staining of the outside stomach of bile- is due to the 
rupture of the duodenum due to blow over the pit of the stomach 
(No. 1). The evidence ot fecal substance ought. to'be accounted 
for the anti perstalsis of the ruptured large intestine (#.¢, vomiting 


“caused by the rupture of the large intestine). 


9. Due to blows given over the pit of the stomach and sides of 
the abdomen and back. The blows must have beer severe and may 
have beén inflicted by blunt ends of lathis or some such blunt 


weapon or fist or heel and the like. 


‘ro. Samé as No. 9. 
“rr. Same as No.9. 
12. Same as No. 9. i ~ % 
f (Signed) G, PRASAD, Æ; S. 
Arrah,, 20-828. 
© On the sth August the accused appeared before the District 
Magistrate, when most of the prosecution:-witnesses were called, 
including the doctor. Cross-examination was.reserved. The doctor’s 
‘evidence merely repeated the post-mortem report together with his 


further report as to the cause of the particular injuries, He added 


that the deceased: would ordinarily die within two hours after receiv. 
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ing the injuries and might have been in a position to make a 
coherent statement up to the time of his death. At a further hear- 
ing before the Magistrate defendants’ advocates gave notice that 
they wanted to cross-examine the doctor at the Sessions Court and 
that they would file a list of defendants’ witnesses on the roth 
September. On'that day the list was filed and the accused com- 
mitted to Sessions on the charge of murder. 

_ On the s5th-8th December, 1928, the charge was heard -before 
the Sessions Judge and four assessors. On the 5th December the 
doctor:was called and the complete record of his evidence given to 
the Court is as ‘follows :—~ 


Copy of deposition of DR. GAYA PRASAD, Assistant Surgeon, 
before the Sessions Judge, on the sth December, 1928." 


Deposition in lower Court read out and admitted under 
section 509, Criminal Procedure Code. 

Further examined. 

There was no sign of cholera. The man did not die of cholera. 

I found fecal matter in the body cavity. It was semisolid. It 
was a healthy stool. 

The deceased must have received a number of blows, probably 
twenty. 


C. i eane, 


- Tdon't Jei the persons: who bring a corpse to me. I depend 
on the documents sent to.me bythe Police, 

In.some cases it may be difficult to say whether ruptures of inter- 
nal organs are ante-mortem or post-mortem. I did- not specially 
examine for traces of choleta. 

To Court :——In my opinion the rupture of the organs was ante 
mortem. The congestion of blood in some of the organs and the 
.anti-peristaltic action of the intestines causing the fæces to come 
back inte the stomach indicated this, At the sites of the ruptures 
.there were clots of blood indicating that the injuries were ante- 
mortem. 

I can’t say how many hours before my examination he died. 

Cross-examined by permission. . 

In some cases itis very difficult to differentiate between ante- 
mortem injuries and injuries inflicted just after death. 

The whole.of the first paragraph of his answer to the Court was 
cat the present trial assigned as perjury, on. which he was convicted. 
The-accused ‘were convicted ‘of murder by ‘the Sessions - Judge ‘and 
sentenced to death. They appealed to. the High Comrt,:and on‘the 
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P.C. oth January, 1929, the ‘High. Court ‘affirmed ‘the ‘conviction; but 
1933. reduced the offence- to culpable homicide not amounting ‘to murder, 


: Dwackanath: Varma and altered tbe sentence to imprisonment for life, except for a 


E fh eo ae .. younger prisoner whose sentence was reduced: to .10° vee 
ğ = mper imprisonment. Mog ae ‘ z 
“Lord Atkin. After the conviction of the eiusd before the Sessions Judge 


——— 


Phulkumari had been -charged before the. magistrate under ‘sec- 
tion 182 of the Indian Penal Code with giving falsé information to 
the police asto the assault on her. It ‘is noteworthy ~that ‘when 
the charge ‘was heard on the 26th January, 1929,;she pleaded 
guilty. The note of the District aii on thé order’ sheet is as 
follows :— 

Accused pleads ite and sa statement- PEE Pa is an 
old woman. She admits to have lodged. the false information with 
the police in order to create defence for her relations who were 
accused in a murder case and’ who have already been convicted and 
transported for various terms. Under the circumstances I think it 
would meet the end of justice to také alenient view of the case. 
Musammat Phulkumari is convicted and sentenced to suffer simplé 
imprisonment for one month. as she is too old to’ undergo the 
sentence of hard labour. 

Any question as to the murder of Jamadar now seemed to be 
settled. But dramatic developments soon occurred. The village 
was in-a-state of .unrest at the result.. In particular Iseardeyal’s wife 
was untiring in seeking to establish that ‘injustice had. been done, 
Thé polite authorities directed Mr. A. R. P. Sinha, the Deputy 
Supérintendent of Police at. Patna, to hold an. inquiry. , As*the 
result of his report and further inquiries by higher police officials 
the Local Government appear’ to have . been: satisfied that @ mis- 
carriage Of justice ‘had taken place. They remitted the unexpired 
‘portion of the sentence on the -six convicts, and in January, ` 1930, 
appear to have directed the Government Advocate to exhibit an 
ex-officio ‘information against the three original accusers Rhitbhanjan, 
Ramdhani and Subedar, who will hereafter be called the prosecutors, 
and the ‘Sub-Inspector for ee and giving ae rr ona 
capital charge. 

The power to.exhibit an afio ‘to the High - Coutt ‘is given 
by section 194(2) of the Criminal Procedure’ Code, 1898, which pro- 
vides that with the sanction of the Local Government the Advocate 
-Geheral (whi¢l term by the definition’clduse section-4, 1(a ) includes 
-GévemmientAdvocate), may exhibit: informations’ forall: purposes 
fot which His Majésty’s “Attorney-General may exhtbitcinformiations 
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on behalf of the Crown in the High Court of Justice in England. 
By section r (d) the High Court may make rules for carrying this 
section into effect; but no rules appear to have been made. By 
section r7 of the Letters Patent constituting the High Court at 
Patna, the High Court is given original criminal jurisdiction to try 
any person residing in places within the jurisdiction of any Court 
subject to its superintendence on charges preferred by any 
magistrate or other officer specially empowered by the Government 
in that behalf. Their Lornships do not propose to determine finally 
the question of jurisdiction raised by the appellants’ objection to 
the procedure in this case. They content themselves with saying 
that as at present advised the section of the Criminal Procedure 
Code and the clauses of the Letters Patent appear to show the 
objection to be ill founded, 

The procedure was in any event novel, and their Lordships 
are unable to commend the forms adopted. Itis well established 
that an ex-officio information should contain a statement of the 
charge as certain and detailed as an indictment. The first 
document filed by the Government Advocate was styled a petition 
exhibiting an information in the matter of sections 184 and r95 
of the Criminal Procedure Code not under section 194 at all. 
Later amendments refer to it as an information exhibited under 
section 194. The so-called information entitled in the matter of 
the Sub-Inspector and the three prosecutors sets out the facts of 
the original trial, recites the attitude taken up by the public in 
the village, and the subsequent police inquiries, and states that 
the Local Government were satisfied that the whole case against 
the accused Muneshwar and others was false’ and had directed 
the release of the original accused and feel that the fresh materials 
upon which they came to this conclusion should be placed before 
their Lordships so that their Lordships might take such action 
as they might think proper. It is to be observed that no criminal 
charge is formulated against any one; and the allegations as to 
the opinion of the executive are quite out of place in a criminal 
information, likely to ke very prejudicial to the accused, and 
ought never to have been included. The High Court, however, 
seem to have thought that they were justified in ordering the 
four accused to be arrested. On the 6th March the Government 
Advocate applied to amend the original informatian by adding 
a paragraph that the petitioner, having carefully examined the 
papers, also came to the conclusion that grave miscarriage of 
justice had occurred, due to the, conduct of the 4 accused, and 
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that there were strong reasons to believe that the accused had 
committed offences under sections 1208 and 194 of the Indian 
Penal Code. The form of this amendment does .not appear to 
be much better than the original. On the same day, however, 
the Government Advocate did file an information with detailed 
charges against the accused. The first five paragraphs repeat the 
statements in the original information, and are subject to the 
criticism already made. Paragraph 6 formulates the charge of 


- conspiracy against the four accused and is as follows :— 


6. That your petitioner charges th2 opposite party above- 
mentioned, viz. :—(1) Dwarka Nath Varma, (2) Ritbhanjan Singh, 
(3) Subedar Singh, and (4) Ramdhani Singb, that they between 
the 2nd and the z2oth day of August, rg28, at Balbhadharpur, 
Sasaram, and other places in Shahabad agreed among themselves 
to fabricate and to give false evidence in court with the intent to 
procure conviction for capital offence of (1) Muneshwar Singh, 
(2) Mundrika Singh, (3) Lokan Singh, (4) Isserdeyal Singh, (5) 
Jitu Singh, and (6) Sheotahal Singh, residents of Balbhadharpur, 
police station, Rohtas, and thereby they committed an offence 
punishable under section r208 of the Indian Penal Code and within 
the cognizance of this court. 

Paragraph 7 in the first part formulates the charge of perjury 
against the Sub-Inspector as follows :— \ 

7. That your petitioner charges accused Dwarka Nath Verma 
as follows;— f 


That he on the 6th day of December, 1928, at Arrah, in the 
course of trial No. 37 of 1928, before the Sessions Judge of Shaha- 
bad, made the following statements, each of which he knew or had 
reason to know to be false :-— 

(a) “I recorded the First Information Report (exhibit No. 1) at 
Tipa Pahari. It was at 3 p.m.” 

(4) “The corpse was covered with mud.” 

(c) “I then went to the place of assault. - In several sub-plots 
I found marks of grazing and of the feet of cattle. In one plot 
where the assault was said to have taken place I found marks of 
men’s feet and disturbance of the mud and seedlings as if there 
had been a struggle.” i 

(d) “Then I examined Ramnandan Singh before 7 p.m.” 

It then formulates the charge against the Sub-Inspector of 
facricating false evidence as follows :— i 

And he fabricated the following evidence to wit :— 

(a) So wording the First Information Report that it appeared as 
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drawn up and signed at Camp Tipa Pahari while in fact it was done | rahe i 


at Balbhadharpur. 1933. 

(2) Falsely recording the statement in diary No. r, dated 2.8. Dwaskanath Varma 
1928, viz :— 

“No, 5 (Ramchandar Chaubey) stated that he was uprooting 
seedling in the field of Ramdayal Singh near village Uli. He was Lord Atkin. 
alone there. Ramkhelawan Dusadh and Tulsi Dusadh, sons of 
Harungi Dusadh, of Balbhadharpur, who were bringing bundles of 
seedling from the field of Ramdeyal from near the Ahra of the 
village, told him that some fighting was going on near the field of 
Ritbhanjan Singh for grazing the field with bullocks, They did 
not name the members of the party. As he was far off he could 
not see nor he went there.” 

(¢) Falsely recording the statement in Diary No. 11, dated 3.8. 

1929, Viz. :— 

“I came to the field of occurrence and as pointed out by 
the complainant I found marks of bullocks’ hoofs in the field 
and outside on the western side both directing to and from the 
‘field. I found marks‘ of rustling on the ground in the seventh 
portion. The plants of that place have been crushed in about 
ro yards and the ground thoroughly trampled with footsteps.” 

(d) Falsely recording statement in Diary No. ry, dated 3.8.1928, 

Viz. i , 

“Esamined Gopi Koeri, of Uli. He said that he never went 
to village Balbhadharpur to treat Jamadar Singh or any one . 
and inthe afternoon went to Nauhatta Bazar and in the afternoon 
he heard there that Jamadar Singh had been killed in a Marpit 
while taking cattle to the pound from his paddy field by some men 
of his village.” 

(e) Falsely recording the statement in Diary No, riz, dated 
4.8.1928, Viz. i 

“I had a talk with several men of Naudiha, Anandichak and 
Nimhat and came to learn confidentially that this case was quite 
true and that the case of the Musammat Phul Kuer was totally 
false,” 

_ (J) Falsely recording the statement in Diary No. IV, dated sth 
August, 1928, viz. :— 

“ He (Girwar Singh) bas brought the result of the post-mortem 
examination. ” 

(g) Falsely recording the statement in Diary No, VI dated 7th 
August 1928, viz, :=— ` 


The King: Emperor. 


“ From the face of Tulsi:it appears that he is concealing the truth, 
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PSG; I tried my best to find out the truth from him butin vain,’ as he 


1933. seemed to have received a very strong tutoring. ” 

rete (A) Falsely antedating the initial on the post-mortem report. 
Intending thereby to cause or knowing it to be likely that he iiss 

thereby cause the following five persons :— 


Dwarkanath Varma 


v. 
The King-Emperor. 


ora Aiki: “ (1) Muneshwar Singh, (2) Mundrika Singh, (3) Lokan Singh, 
(4) Isserdeyal Singh, (5) Jitu Singh, and (6) Sheotahal ‘Singh, 
residents of Balbhadharpur, Pclice Station, Rohtas, to be convicted’ 
of the offence of culpable homicide amounting to murder which by 
the law of British India is Capital, and thereby committed an ‘offence 
punishable under section 194 ot the Indian Penal Code and within 
the cognizance of this Court. ° 


The information then proceeds to charge each of the other three 
accused with perjury in their story of the assault and Rhitbhanjan 
and Subedar with fabricating false evidence in smearing the dead 
body of Jamadar with mud. 

On the same day the trial having been fixed for the 24th March, 
the Government Advocate exhibited | an information against the 
doctor which is as follows :— 

The humble petition of the above-mentioned petitioners 

Most respectfully sheweth :— 


1. That your petitioner craves leave to invite your Lordships’ 
attention to the information exhibited by him on the 16th January, 
1930, and the supplementary petition filed by him containing parti- 
culars of charges against the opposite party named and specified in 
the said petition. The petitioner prays that the saidpetition and the 
annexures thereto be also treated as parts of this petition. 


2. That the opposite party, Dr. Gaya Prasad, isan Assistant 
Surgeon, and in the month of August, 1928, he was posted as such 
in the sub-division of Sasaram in the District of Shahabad. 


3. That on the 4th August, 1928, the said Gaya Prasad held 
post-mortem onthe dead body of a Jamadar Singh at Sasaram 
Hospital, and made a report upon examination of the injuries found 
on the perscn of the said Jamadar Singh that these were caused ' 
before his death, and that he had died from the cao of i said 
injuries, : 
4. That as a result of the enquiries held by Mr. A. K; P. Sinha, 
Deputy Superintendent of Police, C. I. D., Patna, and Mr. Sealy,’ 
Deputy Inspector General of Police Crimes, Patna, which are more 
fully described in paras. 3 and 4 and 6 of the petition filed by the 
petitioner on the 16th January, 1930, it appears that the-said report 
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was deliberately false inasmuch as the injuries found on the person 
of Jamadar Singh were inflicted after death. 
5. That the petitioner has examined the papers and materials 


connected with the enquiry above-mentioned and has come to the - 


conclusion that there are good and sufficient reasons to believe that 
the opposite party above-named had committed various offences 
under the law, and your petitioner with the sanction of the Local 
Government invites your Lordships’ attention to the information 
contained in the annexures to the petition filed on the 16th January, 
1930, and begs tocharge the accused on counts more particularly 
stated hereunder. : 

6. That your petitioner charges the said Dr. Gaya Prasad that 
he with (1) Dwarka Nath Verma, (2) Ritbhanjan Singh, (3) Subedar 


Singh, and (4) Ramdhani Singh between the 2nd and zoth August, : 


1928, at Sasaram and other places in Shahabad agreed among them- 
selves to fabricate and to give false evidence in Court with the intent 
to procure conviction for capital offence of (r) Muneshwar Singh, 
(2) Mundrika Singh, (3) Lokan Singh, (4) Isserdeyal Singh, (5) Jitu 
Singh and (6) Sheotahal Singh, residents of Balbhadharpur, Police 
Station, Rohtas, and thereby he committed an offence punishable 


under section 120B of the Indian Penal Code and within the cogni- . 


zance of this Court. 


.7- That your petitioner charges accused, Dr. Gaya Prasad, that 
he ketween the 4th and 7th August, 1928, at Sasaram, fabricated 
the following evidence, viz. :— 


(1) “ Five ecchyommosis (?) over the pit of the stomach as des- 
cribed was irregular, more on the abdomen than on the chest over 
and around the’ ziphisternum to an area of 3 ‘circular ante- 
mortem.’ 


(2) “In my opinion death is due to shock due to the injuries 
detailed above. ” 

And the petitioner further charges the said Dr. Gaya Prasad with 
having made the following statements on the sth December, 1928, 


at Arrah in the course of his deposition in trial No. 37 of 1928 before , 


the Sessions Judge of Shahabad, each of which he knew or had 
reason to know to be false, viz. :— 


“In my opinion the rupture of the organs was ante-mortem. 
The congestion of blood in some of the organs and the ante peris- 
faltic action of the intestines causing the fæces to come back into 
the stomach indicated this. At the sites of the ruptures there was 
cloths (?) of blood indicating that the injuries were ante-mortem. ” ‘ 
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Intending thereby to cause or (knowing it to be likely that he 
would thereby cause) the following persons :— 

(1) Muneshwar Singh, (2) Mundrika Singh, (3) Lokan Singh, 
(4) Isserdeyal Singh, (5) Jitu Singh, and (6) Sheotahal Singh, resi- 
dents of Balbhadharpur, Police Station, Rohtas, to be convicted of 
the offence of culpable homicide amounting to murder which by the 
law of British India is capital, and thereby committed an offence 
punishable under section 194, Indian Penal Code, and within the 
cognizance of this Court. 

8. That the petitioner begs to state that the Local Government 
have accorded sanction under sections 1g4 and 197, Criminal Proce- 
dure Code for the prosecution of the said Dr. Gaya Prasad. 

It is, therefore, prayed that your Lordships may be pleased to 
order that the opposite party named above’ be arrested and placed 
in custody and that he te jointly tried along with. the order (?) 
accused persons named in the petitioner’s petiion, dated 16th 
January, 1930 by this Honourable Court on charges specified 
above or pass such other orders as may appear fit and proper. 

. And for this the petitioner shall ever pray. 

It is to be noticed that the charge of perjury as against all 
the accused is drawn incorrectly. It charges the accused with 
having made statements in tbeir depositions “which they knew 
or had reason to know to be false.” It should be unnecessary to 
point out thata man may make a statement in the belief that it 
is true, though good reasons exist for knowing it to be false, , 
for, unfortunately, man’s beliefs are not always influenced by 
good reasons. The Indian Penal Code, section ror, defines the 
offence of giving false evidence as “making a statement which 
he either knows or believes to be false and does not believe to 
be true,” and the information should have conformed to the code. 
The prisoners were arraigned before the jury on the charge in 
this information; but the Chief Justice in summing up read to 
the jury the words of the code, and though criticism was addressed 


-tòa particular passage in his address which appeared to indicate - 


that a witness might be guilty of perjury if he omitted to tell: 
the whole truth their Lordships taking as a whole the direction on ` 
this part of the law, find no reason to suppose that the jury were in 
any way likely to be misled. 

On the 24th March the case came on before the Chief Justice, 
Mr. Justice Kulwant Sahay and Mr. Justice Davle and a special 
jury of nine. It lasted 50 days. 

On the 4th June the Chief Justice summed up. He directed 


x 
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the jury that it was unnecessary for them to give a separate 
verdict on each assignment of perjury or each charge of fabricating 
evidence. The jury found the three original prosecutors guilty 
on every charge. They acquitted the Sub-Inspector of perjury, 
but found him guilty of conspiracy, and of fabricating false 
evidence. They acquitted the doctor of conspiracy, and of 
fabricating false evidence, but convicted him of perjury. There- 
upon the accused were sentenced to the terms of imprisonment 
already mentioned. 


Dealing first with the charge against the doctor their Lord- 
ships are satisfied that his conviction fur perjury was not justified, 
and cannot be allowed to stand. The substance of the case 
against him was that he did not in fact hold the opinion that the 
injuries. were ante-mortem. Now this statement bad appeared 
in tbe post-mortem report, and in respect of it.the jury had 
acquitted the doctor of fabricating it, following an intimation 
from the Chief Justice that they would be well advised to find 
that the charge of fabricating the report had not been made out. 
Appreciating the absence of any sufficient evidence that on the 
4th August in stating his conclusion in the post-mortem report, 
the doctor was stating something that he knew to be untrue, the 
Chief Justice suggested to the jury that on the perjury charge 
which related to the sth December, they might find that the 
accused did not in fact hold the opinion he expressed in the 
witness box by considering those things which were before him 
on the sth December quite apart from the things which were 
before him on the 4th August. But oddly enough there were 
no further facts before the doctor at the Sessions except two 
which would undoubtedly tend to confirm his opinion, viz. :— 
{r) That his chief had endorsed in writing agreement with his 
conclusion’; (2) that the prosecutors had already before the 
magistrate given evidence that Jamadar had in fact been as- 
saulted ; and there had been no cross-examination to indicate 
that their evidence was false. The facts that the Chief Justice 
_ impressed upon the jury were in no sense new facts at the Sessions, 
` They were that at the present trial, the accused being asked for 
an explanation of the congestion of the organs, attributed the 
injury to the heart to hypertension, and that that theory must 
be newly formed or it would have been cross-examined to ; and 
secondly that when asked generally whether he wished to add 
anything he did not refer to the suggeste] absence of blood in the 
abdominal cavity. 
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Neither of the two suggestions seems with respect to have 


- any bearing on the question whether the doctor had abandoned 


an honest opinion held on the 4th August and was professing 
dishonestly still to hold itonthe 5th December, and they appear. 
to have no substance in them. There is no indication that the 
theory of hypertension is new; it is still a theory that the injury 
to the heart was due to the assault. The stress laid upon the 
failure to explain the absence of blood is subject to two criticisms. 
In the first place the learned Chief Justice assumes that the 
doctor found no blood in the peritoneal cavity which their Lord- 
ships venture to think is by no means established by the post- 
mortem report. In the second place it appears to their Lordships 
that in this respect the accused doctor has serious ground to 
complain of his treatment. Section 342 of the Criminal Procedure 
Code provides that for the purpose of enabling the accused to 
explain any’ circumstances appearing in the evidence against him 
the Court shall question him generally on the case alter the 
witnesses for the prosecution have been examined. In pursuance 
of this section one of the puisne judges put questions to the doctor. 
The only questions, put on the contents of the post-mortem report 
were as to the congestion of some of the organs, the cause of 
antiperistalsis, and the omission from the report of the condition 
of faecal matter, and clots of blood at the orifices of the ruptures 
deposed to at the Sessions, The other question is a general 
question whether there was anything else he desired to say about 
the charges or the evidence. The learned Chief Justice told the 
jury that the absence of blood in the body cavity was a vital 
point. Ifso it is plain that under section 342 of the Code it was 
the duty of the examining. judge to call the accused’s attention 
to this point and ask for an explanation. Probably the departure 
from the statutory rule was due to the fact that one judge 
examined the accused while another summed up. But it deprives 


- of any force the suggestion that the doctors omission to explain 


what he was never asked. to explain supplies evidence on which 
the juty should infer that six months before he had consciously 
abandoned a theory which four months before that he honestly 
held. 

The fact is that the case for the prosecution broke down as 
soon as they failed to establish that the doctor was a party to 
a conspiracy with the prosecutors and the Sub-Inspector to 
bring a false charge against the then accused. On this point the 
prosecution failed to show that the doctor had ever heard of the 
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deceased or his relatives or the accused. It was suggested that 
he knew the Sub-Inspector, and had recent written communica- 
_ tion with him. Evidence to establish this was entirely lacking, 
and there can be no question that the verdict of the jury on this 
charge was inevitable. Buton this footing there never was any 
motive at all for the doctor deliberately giving a false opinion. 
The charge of perjury could never have been even put on its legs 
if it were not for the excessive importance attached by the Chief 
Justice to the evidence of the doctors called by the prosecution 
that they would have expected much more blood in the peri- 
cardial cavity. ‘The Chief Justice seems to have left the- jury 
the choice of alternatives. “I must point out to you that the 
very considerations to support the theory that his opinion was 
honestly given are those upon which it can be most satisfactorily 
shown that at any rate he must be a most infernal fool.” “If 
Jamadar died of disease and if, as the doctor says, no blood was 
found in the abdomen that fact should have struck him at once 
as conclusive against the view that the injuries were antimortem. 
On the other hand supposing Jamadar did die of injuries then 
the abdomen would have been full of blood and in that case he 
was a fool not to have noticed it. In any case he would seem to be 
a person who is not fit to do post-mortem work. If that be the 
state of his intellect then it may be that Be par have held such 
an opinion as he expressed.” 


- After opinions so expressed the jury may well have thought 
that any one possessing a medical degree from Calcutta University 
and appointed an ‘Assistant Civil Surgeon could not have reached 
the depth of incompetence suggested, and that they were driven 
to the only other alternative, perjury. 

It seems to have escaped them and the Chief Justice that 
the same cOnsiderations: apply to the opinion expressed in the 
post-mortem report in respect of which the doctor was acquitted. 
It is not necessary here to discuss the degree of lack of skill in 
making the mistake if mistake it were of omitting to infer from 
the absence of the expected amount of blood that the ruptures 
were caused post-mortem. In view of the statement in the 
report that the abdominal. cavity had fecal odour and some fluid 
and in the deposition that in the body cavity there was some 
solid faecal matter it was not correct to tell the jury that the 
doctor said that there was no blood in the cavity. In discussing 
the actual condition which might be expected it seems probable 
that the time that had elapsed since death, and the conveyance 
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of the body ona stretcher over 50 miles of country, some of it a 
rough jungle track, Would have to be considered. But when it 
is remembered that the story presented to the doctor was one 
of alleged assault ; that the internal injuries found were obviously 
the result of, violence, that at no relevant stage was it ever 
suggested to the doctor that violence had been applied after death, 
and that the only suggested disease cholera was clearly negatived, 
it does not seem remarkable that a medical man even with greater 
experience than this doctor should honestly have come to the 
conclusion that death was due to the alarming injuries. which 
he found. In their Lordships’ opinion there was no evidence of 
any kind upon which he could properly have been found guilty 
of perjury. Their Lordships feel bound to express the opinion 
that Dr. Gaya Prasad bas been the victim of a serious miscarriage 
of justice and that the result of the hearing is to leave no stain 
on the integrity of his character as a professional man. 

It is right to add that on the close of the case for the appellant 
leading counsel for the Crown with the candour which: always 
characterises him announced that in view of the acquittal of the 
doctor on the other charges he could not support the conviction, 
and did not contest the allowance of the appeal. 

It is now necessary to deal with the charge against the Sub- 
Inspector of Police. ‘The charges upon which he has been con- 
yicted are :— i 

r. Conspiring with the three villagers to fabricate and give 
false evidence with the intent to procure conviction of the six 
accused of a capital offence. , 

2. Fabricating evidence as to seven cases by entries in his 
diary—in the fourth case by altering an initial in the post-mortem 
report. Of the seven diary cases the prosecution abandoned 
t and 5 and the Judge ruled that there was no evidence as to 7. 

On the question of conspiracy the Judge directed the jury 
that though the accused believed that the story of murder was 
true he might yet have conspired with the posecutors that they 
should give the detailed evidence which they did give and that 
he should make false entries in his diaries, This appears to 
their Lordships likely to mislead the jury. There was no direct 
evidence of concert between the alleged conspirators. It had to 
be inferred from a number of facts. No doubt it is possible that 
the offence of fabricating evidence to obtain a ‘capital conviction 
can be committed though the offender believes the accused to 
be guilty, and indeed though the accused is in fact guilty. And 
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if the offence can be so committed, in like manner a conspiracy 
so, to commit the offence may be established. But in this case 
the substance of the case “is that the prosecutors invented the 
whole story of an assault and of course knew their story to be 
false. If the Sub-Inspector similarly knew or believed the 
charge to be false, and fabricated evidence in support of it, one 
can understand a jury being asked to infer a concert of the Sub- 
Inspector with the prosecutors to achieve the wicked result both 
are aiming for. Butif one set of allegei conspirators know the 
charge to be false, and the other alleged conspirator has no such 
knowledge but believes the charge to be true, andit is his duty 
if true to pursue it, the inference of any concert’ between the two 
sets of conspirators is so far weakened as, measured by the standard 
of proof required in a criminal case, to disappear. But the summing 
up on this point is attacked on another point which it was essential 
to the accused Sub-Inspector to have put before the jury, and which 
does not appear to have been mentioned to them in this connection. 
The case of conspiracy against the Sub-Inspector is based upon his 
treatment of the villagers who supported the case for the defence 
that Jamadar had died a natural death from cholera, and that the 
injuries might have been caused artificially; and his omission to 
record statements to that effect in hisdiaries. It is also stated that 
he delayed the arrest and charge of the accused until he ascertained 
whether there was any bribe forthcoming from them. But it is 
obvious that whatever doubts the Sub-Inspector may have had in the 
first two days of the inquiry would be removed as soon as he received 
the post-mortem report, which now must be taken to have been 
. made independently by the doctor without conspiracy between him 


and the Sub-Inspector. A charge of murder by assault is made;} 


the post-mortem discloses the most serious internal injuries with the 
opinion of the Assistant Surgeon confirmed by the Civil Surgeon 
that death was caused by the injuries. It is difficult to imagine what 
view would'be formei by any intelligent policeman other than that 
the prosecution story was true and the defence story was false ; and 
that whatever wealth of evidence was forthcoming in support of 
the defence merely indicated that the villaze possessel a horde of 
liars. This was the actual effect produced onthe mind not only of 
the Sub-Inspector but also of his surerior officers whose position in 
the matter was strangely depreciated in the summing up. In India, 
as elsewherc, a charge of murder is not left to the discretion ofa 
Sub-Inspector of Police. The Superintendent and the Deputy 
‘Superintenient investigate for themselyes, check the report of 
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the Sub-Inspector, and the Superintendent or some higher official 
determines what charge is to be made. This course was followed. 

The Superintendent went to Rohtas; the Deputy Superinten- 
dent, Ram Narayan Singh went to Balbhadharput, and, independent- 
ly of and in the absence of the Sub-Inspector, took the evidence 
of witnesses and heard villagers put forward the case for the 
defence that the death was due to cholera and that the injuries 
must have been caused artificially. He laughed at the suggestion. 
He was called as a witness fur the prosecution, and his evidence 
at page 454 in answer to the Court, who asked ifit struck him as 
unimportant, was “At that time it appeared to me absurd and we 
simply laughed at the defence sct up. We thought it absurd in 
the face of the medical opinion.” Elsewhere, at p. 419, he said 
“he was already overwhelmed with the medical opinion that the 
death was due to the injuries and that they were ante-mortem” ; 
and at p. 447 the following question and answers appear to repre- 
sent accurately the official view. 

“Q. Is it true that during the police investigation or super- 
vision by the higher officials the doctor’s opinion is the guiding 


‘factor in the cases? A. Yes, plays a very important part. Q. And 


in this case, too, so far as your supervision was concerned the 
doctor’s opinion was the guiding point? A. Yes, my supervision, 
and the Superintendent of Police’s supervision.” ; 

Their Lordships cannot suppose that there is any ground for 
disbelieving this statement. ‘The Superintendent and thé Deputy 
Superintendent found the medical report of overwhelming weight. 
But if so why not also the Sub-Inspector. And if he so treated 
it he would naturally brush aside or even deal more drastically + 
with witnesses who came with what appeared. a concocted story 
of death by cholera, and artificially produced post-mortem injuries. 
The result is that conduct of the Sub-Inspector indicating that he 
ignored the evidence of defence witnesses appears to afford , no 
inference of a concert with the prosecutors to give or fabricate 
false evidence. Instead of allowing this contention to have its 
proper weight withthe jury the Chief Justice thus dealt with the 
matter. n 
Mr. Nageshwar Prasad next propdunded a very ingenious but, 
entirely fallacious argument. He said that the Sub-Inspector in 
any case was only the humblest member of a hierarchy of officials 
with many above him, and they all made the same mistake. He 
said'that the supervising officer, the Magistrate, the Sessions Judge 
and the High Court all came to the same conclusion on the same 
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evidence and that. there is no reason why the poor Sub-Inspector 
Should be selected for punishment for that mistake. The fallacy 3933; 
underlying that argument is that a supervising officer and above 
him the. judicial tribunals formed their opinions upon the struc- 
ture that had already been prepared by the Sub-Inspector. It is 
not as though each of these officials began a fresh investigation on Lord Atkin. 
the same evidence. The argument is ingenious but you will, I Z 
think, discard it,- 
Unfortunately the Chief Justice has fallen into a mistake of 

‘fact. The supervising officer did not form his opinion upon the 

structure which had already been prepared by the Sub-Inspector. 

As has been pointed out he, or rather they, examined witnesses 

on their own account, and were guided chiefly by the medical 

report which was in no sense part of any structure prepared by 

the Sub-Inspector.- The only other point that need be men- 

tioned is that there was evidence that the Sub-Inspector demanded 

and received a bribe from Ritbhanjan, one of the prosecutors: 

But there was also evidence that he deminded and received a ° 

bribe from the accused. Whether the jury accepted the evidence 

or not their. Lordships do not know. If true the conduct of the 

Sub-Inspector is most reprehensible. But the fact, if established, 

that -bribes were taken from both sides fails in the circumstances 

to aftord sufficient evidence of a conspiracy with one side to 

fabricate or give false evidence. In the result it appears that 

the case for the defence of the Sub-Irspector was not left to the 

jury, and that there was no evidence upon which any jury could 

come to the coriclusion that the Sub-Inspector had conspired to 

fabricate or give, false evidence. Their Lordships’ have no hesita- 

tion in coming. to the conclusion that the conviction on this Sharee 

must be set aside. 

_ ‘The conviction for fabricating evidence must also be set 

aside. A question of law arose at the trial upon which the 

learned judges do not appear to have been in agreement, whether 

to entera false record ina police diary can be said to be fabrica- 

ting evidence at all, especially as clauses 162 and 172 of the 

Criminal Procedure Code appear to negative the admissibility 

of the entry .as evidence save for the purpose of contradicting a 

witness whose statement is recorded in writing, or of ‘contradicting 

the police officer himself. Their Lordships did not find it neces- 

sary to hear argument on this point form the appellant’s counsel, 

and they do not propose ‘to give any decision upon it. They 

leave the doubt to be res%lved ‘on another occasion. But ‘the 


Dirarkanath Varma 


The King-Bmperor. 


. 


200 

Pe C; s 
1933. 
—— 


Dwarkanath Varma 


Vou 
The King-Emperor. 


Lord Atkin, 


TH E CALCUTTA LAW JOURNAL, “[Von LVII. 


charge as framed is one of making false entries in diaries under 
five different dates as well as making an alteration in the post- 
mortem report. This charge involves at least six different offences, 
the falsity of each entry and the intention with’ which ‘each was 
made require to be separately ascertained and established in 
each case to the satisfaction of the jury. The distinct offences 
were, it appears,. separately charged in the information sufficiently 
to comply with section 233 of the Criminal Procedure Code. 
The Chief Justice, however, directed the jury that if any one item 
were established against the Sub-Inspector they could: give a. 
general verdict of guilty on the charge of fabricating evidence. 
The result is that it is impossible to know whether the jury 
convicted on all or only one of the offences allegei, and if on one 
on which. A notable instance is item C, which records that the 
Inspector went to the place of assault and found hoof marks. and ` 
the ground trampled with footsteps. This statement was repeated 
by. the Sub-Inspector in his deposition at the Sessions and was 
assigned as perjury in the perjury charge upon which the jury 
acquitted him. And on this very charge .the Chief Justice 
directed the jury that they should be very slow to come to the 


~' conclusion that’ it was perjury ; and that the evidence was slender 


that at the Sessions.Court the Inspector knew that this was a 
false: case. and that he was putting up a case of murder against 
men ,whom he knew to be innocent. “I think,” he said, 
“you. will:be very slow to come to that conclusion!” It was 
part of the case for the prosecution that some of the diaries 
Were written up together on the 6th August; and it is quite 
possible that if, the jury had been directed that if they believed 
that to be done the writing up at one time might’ constitute 
one offence if the entries were false. But they were not so 
directed and some of the items stand as separate quite apart 
from such evidence. | : 


Their Lordships do not find it necessary to discuss’ the 


` specific facts of each item. It is sufficient to say that the’ con- 


siderations which they have ‘expressed as to the conspiracy charge 
apply to these items, and that if- they had been presented to the 


- jury. the verdict would almost inevitably have been different. 


The result is that on this charge also the conviction should be 


set aside, $ 


` For the, above reasons at: the conclusion of the argument 
their, Lordships humbly advised His Majesty both appeals should 


- 
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be allowed and that the convictions of both’ Mr. Gaya Prasad and 
of Dwarkanath Varma should be set aside. 

Their -Lordships cannot part with the case without recording 
their opinion that the procedure’ adopted in this case of an ex- 
officio information was unfortunate and was undoubtedly pre- 
judicial to the accused. It was.a case where witnesses who were 
available at the former trial but not called, were called for the 
first time ; and where witnesses who had given evidence at the 


former trial were called to contradict that evidence at the present 


trial. If the ordinary procedure had been adopted the evidence 
would have been given before a committing magistrate and 
the accused would have had ample notice and time to prepare. 
As it was there was no preliminary hearing, and though they 
received from the Crown in advance statements of what the wit- 
nesses would say, such statements had not been made on oath, 
and in some cases there is complaint of their being handed to 
the defence very late. Some of the evidence appeared to have 
been ‘obtained while the trial was proceeding. This case did not 
differ from other cases of perjury and conspiracy which have been 


tried by the ordinary procedure ; and its result it is to be hoped ` 


will be to discourage the recourse to unusual procedure in similar 
cases in the future. 

Their Lordships have dealt with these appeals on the footing 
that the three other accused who have not appealed were rightly 
convicted. The acquittal of the doctor and the Sub-Inspector is 
consistent with the guilt of the original prosecutors. But having 
had the duty of: considering the whole of the case their Lordships 
feel bound to record that they are left with an uneasy feeling 
that the ‘conviction of the three villagers may be open to doubt. 
The conduct of the whole proceedings has not imbued them with 
confidence that a correct result has necessarily been reached. It 
would not be right for them to particularise the elements of doubt 
that might arise ; they content themselves with expressing a hope 
that the life sentence of these three villagers will be carefully 
considered by the appropriate authority. 

Watkins and Hunter: Solicitors for the Appellant Gaya 
Prasad. ^, . 

Hardcastle, Sanderson & Co; Solicitors for the Appellant 
Dwarkanath Varma. 

Solicitor, India Office : , Solicitors for the Respondent. 


Ke. Je Re. Appeals allowed. 
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APPELLATE CIVIL. 
Before Mr. Justice M. N. Mukerji. 


SADANANDA MORAL AND OTHERS 
. v. 
BASUDEB MORAL AND OTHERS,* 


Suit for rent—Kubuliyat—Construction=— Contract to pay enhanced rent on 

. Suture measurement, if valid and enforceable—Bengal Tenancy Act (VII 

of 1885), Sec. 20, contravention of—Contract without consideration—Rent, 
enhancement of— Ilaintif’s right to proceed under the law. 


A Kabuliyat between landlord und tenant. executed in rgor B. S., provided 


` that the tenant was holding a jama of 40 Bighas, by guess for a rental of ‘Rs. 65 


that is to say, at a rate of Re, 1-10 as. per Bigha, that he would go on paying 
the said rental, but when the measurement would be next made and the quantity 
of lands would be ascertained, the tenant would be bound to pay rent at the 
highest rate of rent of neighbouring lands. 

On measurement the lands have now been found to consist.of 48 Bighas and 
the highest rate of rent of neighbouring lands at present is Rs. 4, which according 
to the report of the commissioner is Rs. 3. ; 


The question was whether the tenant would pay rent for the said entire 


“48 Bighas at.the rate of Rs. 4 or Rs. 3 per Bigha, according to the aforesaid con- 


tract upon which alone the plaintiff landlord relied in this suit : ; 

Held, {1) that the contract offerded against Section 29 of the Bengal Tenancy 
Act. 

(2) that it was also without consideration and as such unenforceable. 

Held, further, that the plaintiff landlord has a right to proceed under the 
Jaw to enhance the rent provided he does not rely upon the Kabuliyat for that 
Purpose. — 

Appeal by the Plaintiffs. 


Suit for rent. 


The material facts appear from the judgment. 
Mr. Nagendra Kumar Duit for Appellants. 
No one appeared for the Respondents, 

The following judgment was delivered : 


This appeal has arisen out of a suit for rent. The plaintiffs’ 
case wns that the defendants held a jama of 40 bighas of land for 


* Appeal from Appellate Decree No 1989 of 1930, against the decrec of 
E. S. Simpson Esq., Additional District Judge of Khulna, dated the agrd January, 
1930, modifying the decree of Moulvi M. Altaf Ahmed, Munsiff, rst Court, 
Khulna, dated the 25th July 1928. 


VoL. LVIL | HIGH COURT. 


a rental. of Rs. 65 ; that in 1301 the defendants’ predecessors had 
executed a Kabuliat in favour ot the plaintiffs’ predecessors agree- 
ing to'pay for the lands of the tenancy at the:highest rate of rent 
of neighbouring lands; and that the lands have now been found 
to consist of 48 bighas and the highest rate of rent of neighbouring 
lands is Rs. 4, On such basis the claim was made. 

So far as the findings of fact are concerned there is no dispute 
now; the lands are roundly 47 bighas in quantity, and the highest 
rate is Rs. 4 though the commissioner reported that it was Rs. 3. 
Both the Courts below declined to apply either of these rates and 
were of opinion that the original rate of Re. 1-ro per bigha was 
the rate to be applied. In deference to a plea of suspension of 
rent the trial Court dismissed the entire suit. The lower appellate 
Court held that deduction of rent for one bigha was to be allowed 
and not suspension of the entire rent, It gave the plaintiffs a 
decree for rent for 47 bighas at the aforesaid rate. The plaintiffs 
have appealed, . i 

Hoth the Courts have held that the Kabuliat contravenes Sec- 
tion 29 of the Bengal Tenancy Act. The terms of the Kabuliyat, 
therefore, have to be carefully examined. It states that the 
tenant was holding a jama of 40 bighas, by guess, at a rate of 
Rs. p10 per bigha, that is to say for a rental of Rs, 65, that he 

‘would go on paying the said rental, but when the measurement 
would be next made and the quantity of lands would be. ascertained 
the tenant. would remain bound to pay rent at the highest rate 
. paid by tenants of the same class holding neighbouring lands. 

Two constructions are pcssible; 1st that if on measurement 
the tenant is found to cultivate lands outside the boundaries of 
the plots mentioned in the schedule the tenant would pay Rs, 65 
for the 40 bighas at the original rate of Rs. 1-10 plus rent at the 
highest neighbouring rate for the area found in excess; znd that 
on measurement the area being accurately determined, the 
total area would ke charged with the highest neighbouring rate 
jsee Sukumari Mitra v. Kinu Mandal (1)). I think the 
former construction should be rejected and the latter accepted ; 
the more so for the reason that the area of 40 bighas had been 
put down expressly by guess. The question, therefore is whether 
this contract by which the tenant agreed to pay for the total area 
at the highest neighbouring rate is a contract which offends against 
Section 29 of the Bengal Tenancy Act. The answer must be in 
the negative if the contract in the abstract has to be considered, 


(1) (1997) 46 C. L. J. a51. 
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Civa. . for there is no, definite rate stated in the contract which would 


1992. increase the rate-in any case to mòre than 2 as. in the Rupee. On 
Sadananda Morat the other hand the moment the plaintiffs seek-to realisé the rent 
ee a Mec. either at Rs. 3 or Rs. 4 per bigha, the contract would be hit 
ae by the section and so ‘the plaintiff would not be entitled to recover 
l on its basis. As in the present case the plaintiffs rely on the 
contract only and on nothing else, the claim must fail; because 
the plaintiffs cannot-be heard to say,“If I -cannot get so- much, 
give- me . less,” > For it is one contract which must ‘stand or fall aè a 
whole. i i ' Pa 
- -I also think the claim must fail- for another reason, The Jand 
was being held’ from before -and the tenancy was an existing one 
when the Kabuliat was executed. ‘The contract to pay at-the 
highest neighbouring rate was in my judgment, void for want of 
consideration. It was not a-contract-for assessment of land which the 
tenant. might come to possess in future by.encroachment or other- 
wise. It was an agreement to pay a different rent when a measure- 
ment would be made. For this agreement there was no considera- 
tion. I-agree with. the Munsif that for this reason the agreement 
regarding payment at an enhanced rate cannot be enforced. The 
case would have been different if it was a new tenancy -which was 
being ereated by the Kabuliyat with a rent tentatively fixed pending 
a measurement to take place-in future. The plaintiffs undoubtedly 
have the right to proceed under the law ‘if they desire to enhance 
the- rate of rent but they cannot be permitted to rely on the Kabu- 
liat for that purpose. The appeal therefore must be dismissed. 


D. KR ~~ ; ' Appeal dismissed, 


Vor. LVII] : HIGH COURT. 
Before Mr, Justice D. N. Mitter and Mr, Justice M. C. Ghoss. 


_ DHARANIDHAR ROY 
ta T. 
P. D. SETHI AND oTHERS.* 


Givil "Procedurë Code. ‘(Act V of 1908), O. 21, R. go-—Debt due to judgment. 
debtor under a Aypothecation bond, if a movable properiy—Mortgagor and 
mortgaged property outside Aiea SEO = Prohtbitory order on mortgagor, if 
valid, 


For purposes of execution a debt due to the judgment-debtor under a hypothe- 
cation ‘bond is’ movable property within ‘the > meaning of Order 21, Rule a) Civil 
Procedure Code. ~ 


Nataraja Iyer v. The South Indian Bank of Tinnevelly (1) referred to. 


It is competent to a Court under Order 21, Rule 46 to issue a prohibitory 
order upon a perstn resident outside the limits of its jurisdiction in iona 
property which is within its jurisdiction. - ; - a 


Where a mortgage bond which was within the jarisdiction of a Court was 
sought to be attached though-the person liable under the mortgage or the property 
_ comprised.in the mortgage was outside the jurisdictlon of the Court issuing the 
prohibitory order: | : 


Held, that the prohibitory ies was rightly aie as the locality ie a mort- 
gage debt was where the mortgage bond was found. 


Begg Dunlop & Ca. v, Fagannath (2) distinguished. 


-New York Life Insurance Co. v. Public Trustee (3); Attorney. RE v. 
Bouwens (4) referred to. . š 


Appeal by the Judgment-debtor. : 

‘The material facts appear from the judgment. 

Mr. Sailindra Nath Banerjee for the Appellant. ` 

Messrs. Jitendra Nath Roy and Provash Chandra Bass for the 
Respondents. 


' Mitter, J. :—This i is an eal ian “the order-of the District 
Judge of Burdwan affirming an order of the Additional Subordinate 


Judge of Asansol by which he directed the attachment of a debt. 


secured by a mortgage of immoveable property in favour of the 
“judgment-debtor. - . >- 


* Appeal from Original Order No. 250 of 1932,'against thé dider of J. De, Esq., 
District Judge of Burdwan, dated the 4th of May, 1932, affirming that of S. C, De, 
Esq., Additional Subordinate Judge, Asansol, dated the aznd of Sapi 1931. °° -> 

(1) (1911) I. L. R. 37 Mad.. 51. 3 

(a) (1911) L L. R. 39 Cale. 104; 14 C. L. J. 228. 

(3) [1924] 2 Che 107. (4) (1838) 4 M. RW. ATI. 
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It Appears..thnt thé Asansol Motor Engineering Ltdi obtained a 
decree against Dharanidhar Ray, a minor who was represented by 
his guardian ad Zřem Swarupini Debi and in execution of the said 
decree has attached a mortgage bond executed in favour of the 
judgment-debtor by Raja Bon Behari Singh. The attachment has 
been made according to the provisions of Order XXI Rule 46 of 
the Civil Procedure Code by a written order prohibiting the mort- 
gagee, the judgment-debtor in this case from recovering the mortgage . 
debt and’ Raja Bon Behari Singh the mortgagor from making. pay- 
ment thereof until the further order of the Court, To this attach- 
ment the judgment-debtor through his mother, the guardian ad ditem, 
takes exception and contends that as the mortgagor Raja does not 
reside within the jurisdiction of the Court which has directed the 
attachment and as the mortgaged property is nat also situated within 
the jurisdiction of the said Court the attachment of the mortgage 
debt is illegal. This objection has been overruled by both the _ 
Courts below ; hence the present appeal. 

In this appeal it is contended that as the mortgage is an usufruc- 
tuary mortgage Order XXI Rule 46 does not apply. But this con-. 
tention which was faintly urged was abandoned andit is now con- 
ceded that the mortgage is really a simple mortgage. It is argued 
that as the mortgaged property is situate in Manbhum and as the 
garnishee mortgagor also resides at Manbhum the Asansol Court 
which is the attaching Court has no jurisdiction to issue the pro- 
hibitory order onthe garnishee and reliance has been placed in 
support of this contention on the case of Begg Dunlop & Co. v. 
Jagannath (1). Itis said that the proper procedure is that the 
decree-holder should apply for the transfer of the decree for execu- 
tion to the Manbhum Court and after the decree is so transferred he 
should apply to the Manbhum Court to issue a prohibitory order 
upon the mortgagor from paying the debt to the judgment-debtor. 

We are unable to accept this contention. 


” The locality of a mortgage debt is where the mortgage bond is 
found and it is admitted in the present case that the mortgage 
bond is with the judgment-debtor who resides within the jurisdiction 
of the Asansol Court. Inthe case of New York Life Insurance Co. 
v. Public Trustee (2), Pollock, Master of the Rolls quoted the rule of 
law applicable to this matter from the judgment of Lord Abinger in 
Attorney General v. Bonwens (3), Lord Abinger said this "As to 

(1) (1911) I. L. R. 39 Calc. 104 ; 14 C. L. J. 228. 


(a) [1924] a Ch. 107. 
(3) (1838) 4 M, & W. 171. ' 


Vor, LVIL} HIGH COURT. 


the locality of many descriptions of effects, household and moveable 
goods, for instance, there never could be any dispute ; but to pre- 
vent conflicting jurisdictions between different ordinaries, with res 
pect to choses in action and titles to property, it was established as 
law, that judgment-debts were assets, for the purposes of jurisdic- 
tion, where. the judgment is recorded; leases, where the land lies, 
specialty debts, where the instrument happens to be; and simple 
contract debts, where the debtor resides at the time of the testator’s 
“death.” A mortgage-debt is a specialty debt as opposed to a simple 
contract debt, Lord Justice Atkins in the Mew York Insurance 
case(1), just referred to, pointed out that in respect of specialty, debts 
` the test has always been not the place and residence of the debtor 
but the actual place where actual document constituting the ‘specialty 
‘exists,—namely, where the piece of paper is to be found. The piece 
of paper #.¢., the mortgage bond in the present case is found with the 
judgment-debtor in Asansol and that is the locality of the mortgage 
debt. The mortgage debt is alse payable at Asansol where the 
judgment-debtor mortgagee resides for unless a particular place be 
` agreed’upon for payment of the mortgage debt a personal tender 
is generally necessary. See Fisher on Mortgage, 6th edition, 
para. 1504. 

It is competent to a Court under Order XXI Rule 46 to issue a 
prohibitory order upon a person resident outside the limits of its 
jurisdiction in respect of property which is within its jurisdiction and 
the mortgage bond wbich is the property sought to be attached is 
within ‘the jurisdiction of the Asansol Court. And it has been 
correctly held in the majority of the High Courts in India that for 
the purposes of the execution a debt due to a judgment-debtor 
under a hypothecation bond is moveable property within the mean- 
ing of Order XXI, Rule 46 Civil Procedure Code. See Nataraja 

` dyar v, The South Indian Bank of Tinnevelly (2). 


The case of Begg Dunlop & Co. x. Jagannath Marwari (3), is 
_ distinguishable in its facts. There the decree under. execution was 
_ obtained in the Court of Burdwan against the judg ment-debtor 
residing in Burdwan and there was a debt due tothe judgment- 
debtor from the firm of Messrs. Begg Dunlop & Co. and Williamson 
Meggor & Co. two firms of merchants carrying on business in the 
town of Calcutta, the debts Leing also payable in, Calcutta, and in 
these circumstances it was held that it was not competent to a 


0) [1911] 2 Ch. 107. (2) (1911) I. L, R. 37 Mad. si. 
(3) (1911) I. L. R. 39 Cal. 104 ; 14G. La J. 228.. 
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Court in execution of a decree for money to attach at the instance of 
the decree-holder, a debt payable to the judgment-debtor by a non- 
resident outside the jurisdiction. In the present case the property 
attached is within the jurisdiction of? the attaching Court although 


` the garnishee is resident outside its jurisdiction, In Begg Dunlop's 


case (1), both the garnishee as well as the property sought to be 
attached were outside the jurisdiction of the Court which directed 
the attachment. Besides in Begg Dunlop’s case (1) the debt was not 
a specialty debt buta simple contract debt and the locality of the 
simple contract debt is within’ the area of the local jurisdiction 
within which the debtor for the time being resides, See Commis- 
sioner of Stamps v. Hope (2). 

For the reasons given above we are of opinion that the ‘conclu- 
sion reached by the Courts below is right and that this appeal must 
be dismissed with costs. We assess the hearing-fee at two gold 
mohurs. 

M. C. Ghose, J. :—I agree. 

PON, Re Appeal dismissed. 


(1) a911) I. L. R. 39 Cale. 10435 14 C. L. J. 228., 
(2) (1891) App. Cas. 477. 


Before Mr, Justice M. N. Mukerji. 


GOLAM NABI MRIDHA 
v. 
JOYTUN BIBI anD oTHERS* 


Non-transferable occupancy holding—Purchase by a ‘co-sharer landlord— 
Abandonmeni—Other co-sharers entitled to take kkas possession to the extent 
of their skares. 

A purchase by a co-sharor landlord of a non-transferable occupancy holding in 
reapect of which he is a co-sharer landlord, entitles his co-sharer to treat the hold- 
ing as abandoned and to take khas possession of it to the extent of their shares. 

Sarat Chandra Saha v. Bepin Behari Chakerbutty (1) referred to. 


Appeals by the Plaintiffs. 


* Appeals from Appellate Decrees Nos. 3021 and 3022 of 1930, against the 
decrees of Babu Monmohan Banerjee, Subordinate Judge of Backerganj, dated 
the gist of May, 1990, affirming those of Babu Sudhansu Chandra Ghosh, 
Munsiff, 3rd Court, Patualhali, dated the 3rd of September, 1928. 

(3) (1932) 37 C. W. N. 256. 7 


L} 
Vot. LVIL.) HIGH COURT- 


Suit for ejectment.. : 
Mr. Jatindra Nath Sanyal for the Appellant. 


‘Messrs. Abinash Chandra Guha and Srish Chandra Dutt for the 
Respondents. 


The judgment of the Court was as follows :-— 


Mukerji, J.:—These two appeals arise out of two suits which 
` were instituted by the’plaintiff to eject the defendants on the alle- 
gation that they hold the land as under-raiyats and the ‘period of 
their leases „have expired. The alleged under-raiyati holdings con- 
sist of two-thirds and one-third shares of the land of a holding which 
belonged to one Amjad Ali Mridha. under a purchase made by him 
in i322. In 1324 Amjad Ali granted the two under-raiyatis for a 
period of nine years. In 1332, the plaintiff purchased the interest of 
the heirs of Amjad Ali. The suits were dismissed by the Munsiff 
and his decision has.been affirmed: on appeal ,by the’ Subordinate 
Judge.: The. plaintiff has then preferred these appeals. 
The controversy in these appeals relates to the question of 
merger, which was the main plank in the case ~for the defence and 
which arises in this way : .Amjad Ali had, at the date of his purchase 


of the raiyati in 1322, a share in the Howla to which the raiyati was _ 


subordinate. It was contended that on his purchase the subordinate 
interest which he acquired became merged in the superior interest 
which he had held from before and that, accordingly, the subordinate 
interest which Amjad Ali’ created in favour of the defendants could 
only be a raiyati and not an under-raiyati. 

. It has been found that the holding which Amjad Ali purchased 
was a non-transferable’ occupancy holding. The Subordinate Judge 
was of opinion, on the strength of. two decfsions of this Court, one 
in the case of Roshan Ali v. Chandra Mohan (1) and the other in 
the case of Hochanuddi v, Abdul Hakim (2), that section 22 of the 
Bengal Tenancy Act would apply to all occupancy holdings, transfer- 
able as well as non-transferable. This view, it may be stated, is not 
the view generally accepted by this Court and is directly anta- 
gonistic to the large body of cases which have firmly laid down the 
law that a purchase by the co-sharer landlord of a non- -transferable 
occupancy holding, in respect of which he is a co-sharer landlord, 
entitles his co-sharers tò treat the holding as abandoned and to take 
khas possession of it to the extent of their shares (See Sarat Chandra 
Saha v. Betin Behary Chakrabarty (3). Indeed the learned 


(1) (1933) 27 C. W. N. 759. (2) (1938) 90 I. C. $16. ` 
(3) (1932) 37 Ce W. N. 256. 
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Advocate for the respondent has not sought to.supportihe view on 
which the learned Judge has proceeded, but.has. endeavoured to 
make out that independently of. that sectiontthere was a merger. I 
have carefully considered his arguments, but I regret I do not see 
how it can be said that because the holding was noti-transferabte, 
Amjad Ali should be regarded as having purchased:a holding which 
was.extinguished bythe purchase, so that’ the’only: interest™ which 
‘Amjad Ali was capable-of creating was a raiyati“ arid nibt»am under- 
raiyati.. I-do not: find any. indication of.any intention on the part of 
Amjad Ali not to:keep ‘.his:two interests separate from “each other. 
The rent-decree: which: the plaintiff. obtained. against: the. defendants 
sufficiently» established the. validity. of the; plaintifi’s. purchase of 
Amjad-Ali’s:interest and the plaintiff seems to-me'to be competent 
to deal.with the defendants just in-the same: way as Amjad’ Ali could 
have. done. 

Onthewhole, Fcan-see nothing: which can tightly’ stand in the 
way of the plathtiffs. obtaining a: decree in: ejectment against the 
defendants. But F agree with the Courts below in holding that the 
defendants-are entitled’ to-the compensations reserved’ by the’ agree- 
ments. Exs. A: and B, It:appears that the plaintiff while making the 
purchase ‘wasfillly’ aliveto'the contingency: of having to` pay the 
compensation in case-the defendants are ejected. 

‘Phe result is~ that im my- judgment these appeals: should’ be 
allowed ‘inthe following terms =- 

“That the decrees passed by the Courts below should be vacated 
and in lieu thereof.a decree should be passed in plaintiff's favour to 
the éffect‘that on’ the plaintiff's depositing Rs. 333-574 in the Court 
offirst instance for payment to the defendants. by the end. of the 
current Bengali year, the plaintiff will-have a decree in ejectment of 
Rent Suif'No. a917 of 1927 and’ on a. similar payment of Ra. 166- 
16-8 ini the said’ Court within the said'time the plaintiff will’ have a 
decree im ejectment’in Rent Suit No. 2916 of 1927 arid it be orderéd 
that in’ case the: condition is not fulfilled'as regards any of the 
suits, the’appeal'in’ connection therewith will stand dismissed. 

“'There'will'be no order for costs in this litigation. in any, of. the 
Courts, ‘ 

‘Leave to appeal is asked for but it is refused. 
aaa -Appeals allowed: 


a 


Vor GWIL] HIGH.COURT, - 


.GRIMINAE ‘REFERENGE. 
Before Mr. Justice H. R. Panikridge, and Mr. ‘Justice. 
D.C, “Patterson. 
o.. EMPEROR: 
n ~ n 


‘SARAPAT HOSSAIN ‘anp “aNnoTHEn!* 


‘Ripavt-—Grimisal:: Procedure «Code i€Act V ‘of 1893), Sec. 493-—Gonvittianby 
Deputy . Magistrate--Appeal :to Sessions. Fudge dismissailee Reference - by 
Districh Magistrate to High Court for enhancement of sentence--High: Court, 
if.can interfere. 

:An appeal by, the accused, who was. convicted by .the- Deputy. Magistrate 
under section 9 of the -Opium Act, was.dismissed by the Sessions Judge. The 
District Magistrate considering the sentence inadequate recommended ‘to -the 
‘High‘Court’ under section 438 of thé «Code of ‘Criminal Procedure for ethance- 
ment: 

"Held, ‘that in the circumstances of the case, the ‘District Magistrate -had 
.power-to'callifdrthe record tfrom ithe 'Depaty Magistrate’s\Coart under section 
49850f the Code -of «Criminal Procedure -as also:ta. make aweport-to the High 
‘Court under. section -438 of the Cade. The High*Court, however, did not 
entertain the matter on the letter of reference addressed to-them by the 
District Magistrate as the facts of the case had already been brought, to the 
notice of the learned Sessions Judge in-the appeal, 


Refernce under . section 438.of the Code of -Griminal.Procedure 
by the.District Magistrate. 

The ‘material-facts appear from the judgment. 

Mr. Nirmal Chandra Chakravarty ‘for the Crown. 

Messrs, .Asaduszaman, Abdul Al and Yinawn Hossain Chowdhury 
for the Accused. 

The judgment. of the.Court was as follows : 


This-matter.hos-been-referred to.us-.under section 438 Criminal 
Porcedure Code by the District !Magistrate:of’Howrah; 

It appears that the opposite~partiés were convicted under 
Section.:g of :the Opium Act of 1878 of being in illegal possession 
of a large quantity of opium. The Magistrate who convicted 
them sentenced them each to pay a fine of Rs. roco or in default, 
to suffer six months’ rigorous imprisonment. The opposite par- 


*Criminal Reference No. 15 of 1932 by the District Magistrate of Howrah. 
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lies appealed against their conviction and seiitence to the Sessions 
Judge of Howrah who dismissed the. appeal. The District 
Magistrate for the reasons_ which he gives in -his letter of reference 
considers the sentence inadequate and he ‘recommends its 
enhancement. 

The learned Advocate who appears for the opposite parties 
has submitted that inasmuch as the District Magistrate is inferior 
to the Sessions Judge for the purposes of section 435 Criminal 
Procedure Code we cannot or at any rate ‘should not interfere. 
He has cited various authorities to us which lay down limitations 
on the powers of the District Magistrate to call for the records 
and to report to the High Court in cases where the matter has 
already been dealt with by a Sessions Judge. None of these 
cases is directly in point because, as is conceded, the Sessions 
Judge in dealing with the opposite parties’ appeal had no power 
to do what we were asked to do, namely, to enhance the sentence 
passed on the opposite parties. It, therefore, cannot be said, 
that the District Magistrate has reported the case to us witha 
view to, our reversing the order of dismissal made by the Sessions 
Judge sitting in appeal while we do not feel justified in holding 
that in the circumstances of the particular case the District 
Magistrate had no power to call for the record from the Deputy 
Magistrate’s Court under Section 435 Criminal Procedure Code 
or to make a report to.the High Court under section 438 Criminal 
Procedure Code. We feel that it is not desirable that we should 


-entertain the matter on a letter of reference addressed to us by 


a District Magistrate when the facts of the case has already been 
brought to the notice of the learned Sessions Judge in the appeal. 
It was suggested to us that as the matter came before the Sessions 
Judge in his appellate jurisdiction he had no power himself to 


-Teport the case for orders under section 438. We undeystand 


that that contention is not now pressed and we certainly are 
not disposed to accept it. In the circumstances, having regard 
to the way that the case has been brought to our notice we do 
not consider that we should take any action. : é 
The reference is, therefore, rejected. 


9 


CATON : Reference rejected. 


Vor.-LVIL] HIGH - COURT. 213 
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Before Sir George Claus Rankin, Knight, Chief Justice, Mr. 
< Justice C, C, Ghose and Mr. Justice Buckland. 


: BHABANANDA BANERJEE o CRAL, 
sué g i 1931. 
l l 7 P k ww 
THE EMPEROR.® i Fanuary, 19. 


_Confession-~Confessional statemenis before Magistrate, if admissible in eoi- 
dence when retracted~—Conviction on confession alone, if sustainable— 
Criminal conspiracy by overt acts—Explosive Substances Act (VI of 1908), 
Sec. gel (b). 

Several accused were kept in Police custody for a short time confessed 
their guilt before ‘a Magistrate, but subsequently retracted their confessions 
and alleged ill-treatment. During the hearing of appeals in the High Court 
the allegations of ill-treatment were abandoned but on other considera- 
tions : i Ps 

Held, that the confessions were made under circumstances which made them 
admissible. |, 

Panch Kaurie Dutt’s case (1) followed. 

Though it is nota rule of law that an accused cannot be convicted upon a 
confession if he has retracted it is very necessary as a rule to make certain before 
acting on it that corroborative evidence supports the confession. 


Where B supplied shots and red arsenic for making one bomb only and to 
try it in a place without being detected and without intending to endanger 
human life or to cause setious injury to property : 


Held, that B had no defence to the charge of being vet to a criminal cons- 
piracy to commit an offence under cl. (b) of Section 4 of Act VI of 1908 and 
was clearly shown to have done overt acts in furtherance of such cons- 
piracy. we ari 
_ Appeals “by the Accused _Bhabananda and Naba (alias) Mon 
“Mohan Adhicary. 


.  Theaccused were convicted under section 6 of “the =o 
Substances Act and each was sentenced to undergo five years’ 
rigorous imprisonment, 


The material facts appear from the saute 


Messrs, Santosh Kumar Basu and Bholanath ae for =e 
Appellants, 


*Criminal Appeals Nos. 668 and 669 of 1930 against the judgment of the 
Commissioners of Special Tribunal. 7 
(1) (1924) I. L. R. 52 Cale. 67. ; 
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Messrs. B. M. Sen and Anil Chandra Roy Chaudhury for the 
Crown. y 
The judgment of.the Court was as‘follows ; . 


Rankin: C..J,.2--The appellants are two, first’ Bhabananda 
Banexjee whose home is in Kali Banerjee’s Lane, Howrah, whose 
age is 24 years and who is employed as a‘typist in a mercantile 
firm. Secondly, Monmohon Adhicary known as Naba who lives 
in the same lane, is aged about 20 years and has had no occupation 
since leaving school. They are charged in respect of an occurrence 


which:took. place .at..Sibpur.at about 3.45 in:the early;morning 


-ot-Fridayithe 16th May last, when a bomb -was‘thrown at ‘a‘first 
floor window ‘ofthe “house 51 Baje Sibpur-Road occupied by the 
Sub-Inspector of Sibpur Police Station, Fanindra Mohan Das 
‘Gupta. Naba ‘has been found guilty of ‘throwing the bonib and 


‘convicted upon .charges Idid under sections 3 and 4 (b), of the 


Explosive Substances Act (VI of 1908). Bhabananda. has-been 
found guilty of supplying arsenic and certain shots as materidls 
forthe making of a .bomb..and has .been convicted under section 
6 of the same Act. Both have been convicted of conspiracy.to 
commit an offence under section 4 (b) viz.:to :make.and ‘possess 
explosive.substances with..intent to endanger life.or cause serious. 
injury, to property, Each has been sentenced to five years 
rigorous imprisonment. 

The -main. evidence, against-each is-his own confession and we 
have: to scrutinise these carefully. _Bhabananda was the firstvof 
the two to be arrested. He was arrested at his house on the 
morning of ‘the 17th.Several other persons including Sachindra 
Nath: Khan (p.w. 14) were arrested that morning. They were all 
brought before the Magistrate at 10 a. m.on the following morning 
(78th) and all except Sachindra were remanded to Aajut but 
Sachindra--was remanded to police custody. So they were all in 
police custody on the 17th, and on that day Sachindra madé some 
statements ‘to ‘the police. On the 17th-the accused’ Nába was 
not ‘found. He wasarrested on the afternoonof the 18th at his ‘house 
and was brought before the Magistrate next morning ‘{igth) when 
he was remanded, to Aaju? with a direction that he was to be 
segregated from the others. On the 18th he made-a statement 
to the police and on the next day 19th his confession was recorded 
by the Magistrate and a confession or statement was also recorded 
from Sachindra who was thereupon sent back to Aajuéi. ‘On the 
21st Bhabayanda who had been in jail since the 17th was-directed 
to be made over to police custody. The Inspector says that he 
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wanted him in order to investigate the truth of certain information 
as. to his being seen to buy certain articles at a.shop and that 
Bhabananda did take the Inspector. to a shop but at thatshop 
na.arsenic was found by the Inspector and it had: no license for 
selling it. In the afternoon of the 22nd Bhabananda made his 
confessional statement before the Magistrate and: was remanded 
to hajut. So that Naba when he made his judicial. confession 
had’ been in police custody since the previous afternoon, and 
Bhabananda, since he-had gone to jail on the 18th had only. been 
in police custody from the morning of the erst at earliest. Sachin- 


dra’s` confession is not in evidence and néed‘not be considered. - 


On these materials it was contended before us that there’ was 
something highly suspicious about the circumstances under which 
these confessions were recorded, so suspicious indeed, that: the 
Magistrate who gave.each of these accused very: full and proper 
caulions to say nothing: out of fear of the police and that.they 
need_notsay anything unless they wanted to do.so, had failed:in 
hhisiduty by‘not asking them-more detailed: questions: Jiss? as-to the 
time they: were in police custody.and: secondly whether the police had 
been threatening or ill:treating them. As the:Magistrate had himself 
made: all‘'the: orders as to--the custody-.of: Bhabananda. and:as 
Naba. had: only been arrested the; previous..day: there:is no sub- 
stance.in the first point. As: neither made. any: complaints against 
the police and‘ both professed most emphatically.to be speaking 
of their own free will the second point is equally: unreasonable. 
There. is nothing -to suggest that either. accused. would.be readily 
cajoled or terrorised by the police or that .the-police would be 
likely. to- try; such methods. In retracting their. confessions the 
accused-stated.to the Tribunal that the: police told them what to 
say. -Bhabananda says he was threatened. and: tutored by,blows 
and slaps:and pulling bis. hair. Nabo says: he. wasstold he-would 
be let off if he told the Magistrate. that he:had.thrown.the bomb 
and would not. be tortured by the police. Before us their learned 
Advocate abandoned these allegations. of ill. treatment. but:con- 
tended that the.statements. of the accused did not relieve the Court 
from: considering whether upon other grpunds ther confessions 
should. be excluded under section. 26.of the Evidence Acts With 
this proposition I entirely agree, [Panch Kaxrie Dutt’s case (1Y) 
but the-fact that the accused, willing to make out a grievance 
against what was done, put forward false. and. not very.probable 
allegations: cannot be ignored when we are considering whether 
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they were’ properly treated in this- matter. ‘In the’ present case 
neither accused had‘ been in illegal custody fora single moment 
and the period of their police custody had been exceedingly short. 
I see no ground for saying that it appears to the Court that these 


confessions were caused by any inducement, threat’ or promise 


within the meaning of section 24. Sachindra’s confession is not 
before us (though parts of it were used in cross-examination) but 
the learned “Advocate endeavoured to use Sachindra’s evidence 
in support of his contention.” Now Sachindra says distinctly that 
he was not tutored by- the police and had no idea that he would 
belet off if he made his statement. He says that he was kept 
separate from ‘Naba. So that the argument under section 24 
gets no support-from him... What Sachindra does say is that the 
Magistrate asked him’ questions from a piece of paper and this, 
if it were true at all, and were true of the confessions of Bhabananda 
and. Naba might raise a different question viz, whether those con- 
fessions were properly recorded. But under section w neither 
accused suggests that what he said was in any way difterent from 
what was recorded and Naba distinctly states that he told the 
Magistrate that he threw the.bomb. There is thus no reason 
for'assuming that the Senior. Magistrate of Howrah did not carry 
out his duties properly and much to show that he took the greatest 
care. Only-in the case of Bhabananda was he asked whether 
he put intermediate :questions while recording the statement and 
his answer is that he did not. 

We come then to the confessions themselves, and to the ques- 
tion of théir value as distinct from their admissibility. Naba states 
that he was a Congress volunteer and’had been engaged in brea- 
king the salt laws and picketting. That he used to have talks on 
the Howrah maidan with Hrishikesh Dutta against the police and 
also with Sachindra. That on the Tuesday before the bomb was 
thrown Hrishi told him he had manufactured a sort of bomb and 
asked him to test it by throwing it against wood or tin. That on 
the Thursday at night Hrishi: gave him the bomb in a cylinder : 
the bomb being of the size of a tennis ball and the mouth of it 
wrapped in jute fibre. -That he put the bomb among some brick 
behind Jatin. Dutt’s house and went to that house about ro 
p. m. and slept there till 3.30 a m. meaning to throw the 
bomb at Phanindra’s house. That he got up at 3. 30 and threw 
the bomb at the half open: window of that house and ran away 
to a lane, from which he made his way back to Jatin-Dutt’s house 
and lay down again. That at 6 a. m. he went to Sachindra’s 
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house and told him what he had done and about 7-30 they both 
‘went and had a look at the place, after which he remained at 
house for the whole of the day (Friday). That he left home early 
next morning and made his way to Chandarnagore where he had 


‘a class friend but failed to find his house: that about 4 inthe - 


afternoon as he was "returning to the station he met an old woman 
whom hé knew and who said she had been staying with her son- 
in-law Jiten Adhicary at Palpara, so he found out the place 
and went there. That he met Jiten’s son and told him there 
had been a bomb explosion at Sibpur and the police were 
searching for him. That Jiten’s son would not let hit stay 
the night and advised him to go back and confess: and that 
he got home again about 9 p. m. on’ that day (Saturday 
17th). He was arrested the next afternoon (18th) at his 
house and was making this confession on the 18th before the 
‘Magistrate. i 
Now the story of his being at Chandarnagoreon the ryth is corro- 
borated as follows. Naba says nothing about the old woman having 
or not having any companion, but P. W. r2 Mahes Mohun Chunder 
gives evidence that he was with his grandmother at Chandernagar 
‘Station at 4 P. ar. when they were returning to their home at Howrah 
‘after staying at her daughter’s house at Palpara for a marriage cere- 
“money. That there they met Naba. That the witnesses’ uncle the 
‘Police officer was at home that day. P. W. 11 Barindra Adhicary is 
his cousin and son of Jatindra the Police officer. He says that 
about 5-30 on the day, his grandmother left the house with P. W. 12, 
a boy came to their house, said that he lived near the witnesses 
grandmother's house, and wanted shelter as he was going on to the 
salt campaign where he had been before. That he refused to give 
the boy shelter. That the boy gave his name as something Adhicary: 
He says however “neither of the accused in the dock is that boy” 
‘and on the strength of this we are asked to hold that inspite of 
‘Naba’s account of his movements two days before, and notwithstand- 
ing that at Chandernagar Station at 4 P. M. onthe ryth P. W. 12 
Mahes who knew him from before met him and heard him talk with 
the old woman about her coming from that very house in Palpara, 
it was some other boy called Adhicary who in fact sought shelter 
there at the time the Police were looking for Naba. 1 think this 
will not do. : 
The next witness whose evidence I shall notice is Sachindra Nath 
Khan. He had made a statement before the Magistrate on the roth 
and was cross-examined upon some point init at the trial. So we 
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may expect to hear if there were any serious discrepancies. He says 
that he, Naba and Hrishi used to talk about oppression by the 
Police. Thaton the evening of the 15th they met on Howrah 
maidan and Hrishi said that a bomb had been made and that an 
experiment was tobe made withit. That on the 16th at about 
7 A. M. that is after the bomb had been thrown Naba came to him 
at his house and told him that there was an arrangement with 
Hrishi to testa bomb and he had thrown it at the house of the 
Police officer at Sibpur. That he mentioned the deceased Manik 
and how he used to visit and sleep at Jatin Dutt’s. That the witness 
and Naba then went together to see the house that the bomb had 
been thrown at and then they parted company, 

As regards Naba’s statement that he slept at Jatin Dutt’s house 
the prosecution gave as reason for not in the end calling Jatin 
though he had been summoned the fact that he was seen speaking 
to the defence pleader. Sachindra says that Naba’s friend Manik 
died about a year ago, that Naba was very intimate with that family 
and used to visit them after his death. The Police late on the 16th 
got some information which led them to geta search warrant to 
search Jatin Dutt’s house as being Naba’s temporary residence and 
this house was searched in the early morning of the 17th. “Some 
books and papers of a harmless sort were then found which clearly 
belonged to Naba. Beyond Sachindra’s evidence as to what Naba 
told him there is no direct corroboration of Naba’s statement that he 
slept there that night, but it is clear enough that if Naba meant to 
throw a bomb at Phanindra’s house it would be both easy and con- 
venient for him to do as he said he did. 

It appears to me that the expert evidence as to the nature of the 
bomb fully supports Naba’s description of it. 

Though itis not a rule of law that an accused cannot be con- 
victed upon a confession if he has retracted it, itis very necessary 
asa rule to make certain before acting on it that corroborative 
evidence supports the confession. In my judgment the confession 
of Naba has itself several features which make it difficult to regard 
the statement as an invention and which show that it is not infected 
with a desire to placate the police or carry favour with the authori- 
ties. In my opinion also it is sufficiently corroborated upon a 
number of material points. In the circumstances of this case it can- 
not be suggested that Sachindra’s evidence was concocted to fit in 
with Naba’s confession and this circumstance deprives of almost all 
its weight the criticism that as Sachindra knew on the evening of 
the r5th that a bomb had been made and that an experiment was 
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to be made with it, he should be regarded as an accomplice whose 
corroboration is of small account, Mr. S. K. Basu has very properly 
enlarged upon the fact that certain witnesses whose evidence might 
be material have not been called, particularly as regards the fact of 
Naba’s passing the night at the house of Jatin Dutt. But when all 
allowance has been fairly made for such criticism of the prosecution 
evidence I am of opinion that the guilt of Naba is clearly proved. The 
Commissioners seem to me to have taken a very just view upon the 
question of sentence and his appeal should therefore be dismissed. 


The case against the older prisoner Bhabananda is not so clear. 
His confession is to the effect that about the roth of May Hrishi and 
a man whom he did not know talked with him at his house about 
the manufacture of bombs for use against the Police. That they 
asked him to get red arsenic. That Hrishi had brought some potas- 
sium chloride and that Bhabananda gave him some shots and also 
bought 6 pice worth of red arsenic and gave it to him. That the task 
of making the bomb was given toa man called Ganes. That that 
bomb was given to Hrishi and that Hrishi gave it to Naba. Bhaba- 
nanda says “ Our intention was to try the bomb first at the Ganges 
ghat, but then I cannot say why they threw the bomb in Sibpur. ” 


Now, Naba’s confession says nothing about Bhabananda and 
Sachindra merely states, that he knows this accused. As corrobora- 
tion of Bhabananda’s statement that he gave some shots (bullets) 
for the bomb we have only the bare fact that when his father’s 
house was searched on 2oth May it was found that though he hada 
muzzle loading gun and some gun powder percussion caps there 
were no shots (bullets) in the house. This is not in itself enough to 
show that Bhabananda had appropriated any bullets. It would not 
astonish me to be told that his father living in Howrah kept a gun 
but did not always have a supply of bullets which are after all easily 
lost and are in any case expendable ammunition. Bhabananda’s 
confession does not even say that he got them from his father’s 
house though it suggests this. As regards the supplying of red 
arsenic by Bhabananda we know that Bhabananda on aist May 
took the Inspector of Police to a shop where he said he had bought 
the arsenic but no arsenic was found there and the shopkceper had 
no license to sell arsenic. So far the corroboration seems almost 
entirely to consist in the facts that the bomb was a roughly made 
article, that red arsenic was used in its manufacture, that it did con- 
tain bullets; that it was used against the Police, and that it was 
made and used ata time which fits in with the confession. For 
evidence outside Bhabananda’s confession that the bomb was so 
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made and used by young men of this neighbourhood who would be 
known to Bhabananda we have to go to the evidence of Sachindra, 
and for what itis worth against a co-accused to the confession of 
Naba. Looking at Sachindra’s evidence in this way we find that he 
states that Naba and Hrishi were friends and were concerting 
together over getting a bomb so as to use it against the Police, that 
Hrishi told him on the rsth that he had got the bomb. made and 
that they were going to experiment. According to Sachindra, 
Hrishi had been talking of bombs for some time and had told him 
that Ganes could manufacture bombs. All this, if it be believed, is 
direct corroboration of Bhabananda’s confession and the times men- 
tioned by Sachindra fitin exactly. Naba’s confession, asI have 
already pointed out, is to the same effect in great detail, and neither 
Naba nor Sachindra can possibly be accused of crime to injure 
Bhabananda or trying to save themselves at his expense. Neither 
mention Bhabananda as concerned in the matter or profess to know 
or to suppect or to have heard that ever supplied Hrishi with 
bullets or with red arsenic at all. Looking at the evidence as a 
whole I think it unreasonable to say that Bhabananda’s confession is 
insufficiently corroborated as against himself. The evidence con- 
vinces me of its truth. f ° 


On this footing however Mr. S. K. Basu contends that whether 


_ the Court proceeds upon Bhabananda’s confession or upon Naba’s 


confession or upon Sachindra’s evidence, the charges of which 
Bhabananda has been convicted are not made out; because it 
appears that though the object of the whole scheme was to, use 
bombs against the Police, it does not appear that more than one 
bomb was made ; and it appears that until Naba décided otherwise 
on the 15th May, it was intended to use the first bomb for a test or 
experiment. Mr. Basu very properly admits that on this hypothesis 
Bhaban:nda. would be guilty of a criminal conspiracy against the 
life of Police officers and thus of a heinous offence against the ordi- 
nary law. But he contends that under clause (b) of section 4 of the 
Explosive Substances Act (VI of rg08) the offence is “ Makes or 
has in his possession or under the control any explosive substance 
with intent by means thereof to endanger life or cause serious injury 
to property in British India ”, etc. The charges upon which Bhaba- 
nanda has been convicted are conspiracy to commit an offence under 
section 4(b) and being accessory to offences under section 3, and 
section 4(b). . 

Bhabananda says “ Our intention was to try the bomb first at the 
Ganges Ghat but then I cannot say why they threw the bomb. in 
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Sibpur. ” Naba says, Hrishi asked him on the night of 15th May 
when the bomb was handed over to test fit by throwing it against 
wood or tin, and that his own intention wasat first to throw the 
bomb somewhere on the road, but that while going along the road 
he decided to throw it at the Inspectors house. Sachindra says 
that when he met Hrishi and Naba at 5 or 6 o’clock on the even- 
ing of the rsth at the maidan Hrishi told him that a bomb had been 
made and that an experiment was to be made with it., 

Now it seems to me that even if we confine ourselves to Bhaba- 
nanda’s own confession and even we assume (1) that when Bhaba- 
nanda supplied the shots arid red arsenic he supplied them for one 
bomb and no more (2) that to try that bomb at Ganges Ghat means 
not merely to try it - without being detected but also that no danger 
to life or serious injury to property was involved or intended (3) that 
this intention existed at the time when the shots and red arsenic 
were supphted to Hrishi, Bhabananda has no defence to the charge 
of-being party to a criminal conspiracy to commit an offence under 
clause(b) of section 4: of Act VI of 1908 and is clearly shown to have 
dine overt acts in furtherance of such conspiracy. If the first bomb 
was to be tested this was clearly to be done in order-that more 
bombs might be made and used more effectively against the Police 
or with greater chance of safety or secrecy for the conspirators. The 
conspiracy was to make and.use bombs to endanger. life and cause 
serious injury to property and the first bomb was only the first stage 
in carrying out that purpose. So. far as section 6 of. the Act is con- 
cerned Bhabananda seems to me to be within the meaning of the 
words in any manner whatsoever counsels the commission of the 
offence of making bombs with the intention of endangering life etc. 
even altough the persons concerned had not yet got to the stage of 
making a bomb for actual use against the Policé but were arrested 
before they could put their experience of the test bomb into practice. 
It.is not even necessary therefore to consider whether section 237 
of the Criminal Procedure Code‘should be applied to the case. This 
defence fails altogether. Nor does it give ground for any objectian 
to the conspiracy charge that Hrishiand Panchanan were on 23rd 
June 1930, discharged by the Magistrate.. Bhabananda’s appeal 
against his conviction fails and a consideration of his age and of all 
the circumstances leads me to think that the sentence of five years 
rigorous imprisonment passed upon him by the Commissioners is 
reasonable and even lenient His appeal must also be dismissed. . . 

‘C. C. Ghose, J. :—I agree. 

Buckland, J. :—I agree. 

P. N. R. ' i Appeals dismissed. 
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. Present: Zord Thankerton, Lord Wright and Sir 
Í , George Lowndes. 


KUNWAR MAHABIR SINGH 
Us 
KUNWAR ROHINI RAMANADHWAJ PRASAD SINGH, 


[On APPEAL FROM THE HIGH COURT JUDICATURE AT ALLAHABAD. | 


dudian Evidence Act, (I of 1872), sections 106, Tig, thustration (g)— 
Unfavourable inferences against party withholding evidence. 


S.'106 of the Evidence Act (relating to the burden of proving fact especially 


-within the knowledge of any person) only applies to parties to the suit. 


Jn order to entitle the Court, under section 114, illustration (g), of the 
Evidence Act, to draw inferences unfavourable to the person withholding 
evidence, the opposite party must satisfy the Court that such evidence was in 
existence and could be produced. 7 d 

Appeal No. so of 1931 from a decree of the High Court, 
Allahabad, dated the 12th February 1929, reversing a decree of 
the Subordinate Judge of Aligarh, dated the and June 1925. 

The litigation related to the succession to an estate called 
Biswan, and the main question of fact involved in the present 
appeal was whether one Matmatangadhwaj Prasad Singh was the 
son of Thakur Garurudhwaja Prasad Singh or not. 

Sir Leslie Scott, K. C, and Sir T. J. Strangman for the 
Appellant. 

DeGruyther, K. C. and Wallach for the Respondent. 

Their Lordships’ judgment was delivered by 

Lord Thankerton :—This is an appeal froma decree of the 
High Court of Judicature at Allahabad dated the rath February, 
1929, which reversed a decree of the Subordinate Judge of Aligarh 
date the znd June, 1925, and dismissed the suit. 


The suit was instituted by the appellant on the 7th September, 


3923, claiming absolute possession of an estate called Biswan. 


The present respondent is now defendant as representative of his 
brother, the original defendant, who ‘hed a pending the suit, and is in 
possession of the estate. 


The following table will conveniently show the alternative 


pedigrees 1 maintained by the parties :— 
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The main question at issue turns on the true parentage of 
Matmatangadhwaj Prasad Singh ağas Misrilal’ (hereinafter called 
“M”), The appellant maintains that he was the son of 
Shivbaran Singh and Musammat Ram Kunwar, while the 
respondent maintains that his parents were Thakur Garuru- 
dhwaja Prasad Singh (hereinafter called “G”) and Rani Basant 


* Kunwar. 


On the death of his father, Gir Prasad Singh, in 1880, G. 
took possession of the estate as owner and held it till bis death in 
1912, On the goth June, 1886, his brother, Saparandhwaja 
Prasad Singh, brought a suit to recover half of the estate from 
him on the ground that it wasa joint estate. The Subordinate 
Judge dismissed the suit on the r4th January, . 1889, on the 
ground that the estate was impartible and descended by a custom 
of primogenityre. On the 7th February, 1893, the High Court 
reversed this decision, but their’ judgment was reversed by this 
Board on the 27th ‘June, 1900, and the estate was finally held to 
be impartible.* 

On the death of G. in rot2, mutation was effected into. the 
name of M. without objection, and M. held the estate without 
challenge until his death. in 1923. His elder soms application 
for mutation was granted against objection taken by the -present 
appellant, who was left to vindicate his claim by ordinary suit, 
and the present suit wds instituted by him on the 7th September, 
1923. Jee 

If M. was not the son of G., the appellant’s father, Hamir 
Singh, was entitled to the estate on the death of G., and he died 
in October, 1918, without having claimed it; the appellant would 
then have been entitled to it but he was under four years old at the 
time of his father’s death. 

The parties are agreed that M. was born within a year or two 
after July, 1886. The appellant’s case is that he was the son of 


_ Shivbaran: and his wife and was born at Jarki, and that at some 


indefinite time later, by an arrangement, he was taken by G. and 
his wife, Rani Basant Kunwar, who was Shivbaran’s sister, and was 
thereafter treated in every way as their natural son. The respon- 
dent’s case is that M, was the son of G. and was born of Rani 
Basant Kunwar at Agra, while she was resident there for a period 
of a few months for meidcal treatment, 


*The judgments of the High Court and the Privy Council cases reported in 
IL. R. 15 All. 147 and I. L. R. 23 All. 37, respectively.—x. J. R. 
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Extensive evidence, both oral and- documentary, was recorded 
at the trial, and it will be convenient to deal with the documentary 
evidence in the first place. 

The first group of documents relates to three litigations, 
subsequent in date to the decision of the Higl Court in February, 
1893, that the estate was partible and ptior to the ‘reversal of 
that decision by the Board in June, 1900. In the first suit (102 
of 1893) M. was the plaintiff, and defendant No. 1, Madhuri 
Saran, a mortgagee, denied in his written statement dated the 
23rd August, 1893, that M. was the son of G. ; on the same day 
the suit was allowed to be withdrawn on the ground of defects 
in the frame of the suit. Their Lordships agree with both the 
‘lower Courts that Madhuri’s denial is not competent evidence 
of the fact, as there is no proof of special knowledge on his part. 
But, while one may speculate as to an ulterior motive for the 
withdrawal of the suit, their Lordships are of opinion that no 
* such inference may legally be drawn from it. Accordingly this 
document is of no evidential value. The other two suits, Beni 
Ram’s suit (147 of 1893) and M.’s suit (248 of 1896) to set aside 
Beni Ram’s decree, are merely ‘of value as to two facts which 
are not now in dispute, namely, that M. was also known as 
' Misrilal, and that, during G.’s life, M. was consistently treated by 
him as his son which is consistent with the case of both parties. 


The second group of documents is connected with suits filed 
during the period from June, rgoo, to the death of G. in 1912. 
Two suits (180 of 1900 and 43 of 1901) were filed by a mortgagee, 
Khundan Sing, in which G., M. and Saparandhwaja were impleaded 
as defendants and which were tried together. In his written 
statement in the first suit dated the rsth January, rgox, Saparan- 
dhwaja denied that M. was the son of G. Their Lordships agree 
with the comment of the High Court: “It is noteworthy that 
even Sapar Dhwaj, who ought to have known the true facts, did 
not expressly assert that Mat Matang Dhwaj (M.) was the son of 
Kunwar Sheo Baran Singh who was then alleged to be his matérnal 
uncle, The point not being a material one was not made the 
subject matter of any issue at all. The Court took it for granted 


‘that Mat Matang Dhwaj-(M.) was the son of Gadur Dhwaj(G.). . 


We find this description both in the judgment and the decree. 
In the judgment there is even no reference ‘to the denial by Sapar 
Dhwaj of the parentage of Mat Matang Dhwaj (M.), which was 
assumed to be correct.” It should be added that neither G. nor 
M. defended the suits. e ma 
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EES The next suit was one by Saparandhwaja against G. for 
“1933. maintenance (152 of 1903) in which he obtained a decree for 
Kinwar x Mahabir maintenance at the rate of Rs. 200 ger mensen The next suit 
Singh (100 of Igro) relates to a mortgage granted by Durjan Lal, father 


Kunwar Rohini of Shivbaran, over the joint family property, to which the 
eee Singh Prasad plaintiff, Musammat Gomti, had acquired right. Shivbaran had 
died in 1907 and the defendants in the suit were his brother, 
Tora Thanterton. Bhagwan Singh, and Jaswant Singh and Misrilal, described as 
sons of Shivbaran. Decree was granted ex parte in the suit, and 
later, on the 26th March, 1912, the three defendants signed a 
vakalatnama for the purpose of getting the suit restored. On 
the 18th May, rorz, the suit was restored to its former number 
and the ex parte decree was set aside. From that time M. took 
no part in the proceedings and, although his name wasin the 
decree granted, admittedly it could not affect him personally, 
In the vakalatnama he is described as “Kunwar Misrilal, alas 
Matmatangadhwaj Prasad Sing, son of Thakur Garuradhwaj- 
Prasad Singh,” and he signs as “Kunwar Matmatangadhwaj 
Prasad Singh afas Misri Lal.” Their Lordships agree with the 
High Court that Musammat Gomti’s suit and the proceedings 
. following thereon do not in any way amount to an admission by 
M. that he was the son of Shivbaran and not the son of G. It 
was, during the course of these proceedings that M. had taken 
possession of the estate without objection on G.’s death. Refer- 
ence may be made at this point to two powers of attorney granted 
by G. to M. in January, 1905, and February, 1907. These are 
consistent with the appellant’s case, but their Lordships find no 
ground for the appellant’s suggestion that they were executed 
in order to manufacture evidence as apparently the estate was 
taken over by the Court of Wards in 1907, as stated in Hamir 
Sing’s plaint and the Subordinate Judge’s judgment in suit No. 
88 of 1913, and -the exact date may well have been later than 
February. i these powers of attorney are not of material 
value. 

The last group of decimate which palate to the period after 
«Gs death in March, 1912, are undoubtedly of vital importance. 
_ If the appellant’s case is well-founded, his father, Hamir Sing, 

was entitled by survivance to the estate He lived until rgx8, 
“and not only failed to claim the estate but acted in a way incon- 
sistent with any such claim. The appellant endeavours to explain 
and excuse this by evidence of Hamir’s poverty, il-health and weak- 
mindedness. 


N 


. 
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On the 6th June, 1912, mutation of names was ordered in 
favour of M, as the heir of G., without any objection taken, a 
significant omission on the part of Hamir. On the x4th April, 
1913, Hamir filed a suit (88 of 1913) against M. for the full main- 
tenance of Rs, 200 which bis father had obtained, the Court of 
Wards having offered him only Rs. roo jer mensem. The suit 
was dismissed by the Trial Judge and also by the High Court, and 
he thereafter drew the maintenance of Rs. roo until his death, 
In the first place, a claim for maintenance is inconsistent with a 
claim for ownership of the estate. In the second place the plaint, 
which was verified by Hamir “according to his own knowledge,” 
contains admissions which directly negative the appellant’s case. 
M. is descrided as the son of G. and as the “gaddinashin” of the 
Biswan estate, and Hamir was at pains to insert a pedigree, showing- 
M. as the son of G. 

As régards Hamir’s condition, their Lordships agree with the 
learned Judges of the High Court in their comments and criticism 
of the evidence and of the views expressed by the Subordinate 
Judge. It may be further noted that, apart from the two doctors, 
not one of the witnesses who spoke as to Hamir’s health, and 
among whom was his sister, suggested that he was weak-minded 
or unable to understand and transact affairs. Their Lordships 
are unable to hold it proved that Hamir did not understand his 
verification of the plaint in April, 1913. A large number of 
receipts by Hamir for his maintenance allowance were produced. 
These are of some general value as being inconsistent with Hamir’s 
ownership of the estate, even while the Court of Wards was in 
charge. The estate was released in February, 31918, and the 
receipt dated the zoth October, 1918, expressly ‘admits M. to be 
the son of G. ; but Hamir died of influenza within five days there- 
after, which may modify the value of :this admission.’ It is, 


however, in line with the attitude from which Hamir never . 


departed. i n 

After his fathers death the iapa through his mother, 
Musammat Raj Kunwar, filed a suit for maintenance (369 of 1919) 
against M., which was compromised on the 22nd January, 1920, 
foran ex gratia allowance: of Rs. 20 ger mensem to the appellant 
as a member of M.’s family. Their Lordships agree with the 
learned Judges of the High Court in'théir comments on the value 
of the admission by the appellant’s mother of M.’s title to the estate 
as the son of G. 

To sum up the documentary evidence- as a whole, the only- 
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PE: evidence in favour of the appellant is (a) the denial by Sapar- 
1933, andhwaja in Igor that M. was the son of G., and () any favour- 
ETONE Mahabir &ble inference to be drawn from the proceedings in the Gomti suit 
Singh of Igro. These at least show that doubts were then current to 


kmr Rohini some extent as to the parentage of M., but that may be said to 


Ramanadhwaj Prasad enhance the value of Hamir’s conduct after the succession opened 
Singh. . gone 

oe on G.’s death in r912 and the admissions by the appellant’s mother 

Lord T rhankerton, in 1919. In their Lordships’ opinion, it would require very clear 

and convincing oral testimony to rebut the documentary evidence in 
the respondent’s favour and, in particular, the admissions in the 
maintenance suits of 1913 and r919. 

Their Lordships find it unnecessary to deal with the oral evidence 
in detail, as they are in substantial agreement with the detailed 
criticism of that evidence by the learned Judges of the High Court 
and their criticism of the treatment of that evidence by the Sub- 
ordinate Judge. In particular, their Lordships ate of opinion that 
the learned Subordinate Judge has erred in two important respects, 
viz., in not attaching sufficient weight to the documentary proof 
of admissions in the maintenance suits of 1913 and 1919 and in 
placing the burden of proofon the respondent. One passage may 
be cited from the learned Judge’s opinion, namely, “All the above 
witnesses (i. ¢., the plaintiffs) were in some way or other in a 
position to have special knowledge as to whether defendant’s 
father,was a son of Shivbaran Singh or whether he was a sor of 
Garuradhwaj Prasad Singh (G.). I see no reason to disbelieve 
them in spite of the fact that their evidence is certainly open to 
just criticism. From the very nature of the case, plaintiff could 
not have given better evidence. He could not be expected to 
i have called any witnesses from Jarkhi to depose in his favour. 
g The facts in question being within the special knowledge of Rani 

Basant, Kunwar, the onus of proving them was on the defendant.” 
, The concluding sentence appears to rest on an erroneous applica- 
* tion of Section 106 of the Indian Evidence Act, which only applies 
uoy K to parties to the suit, of whom Rani Basant Kunwar was not one. 
“Their Lordships apprehend from these observations that, if the 
learned Judge had given sufficient weight to the documentary 
evidence and had held the burden of proof to be on the plaintiff, 
he would have found difficulty in holding the oral evidence to be 
‘sufficient to discharge that. burden. 
It is right to refer to the absence of certain evidence, which the 
Subordinate Judge regarded as justifying inferences unfavourable 
to: the respondent. As regards the horoscope and the nooks of 
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account there seems little doubt that these. existed, and that, if 
still available and produced, they would have been of importance 
as evidence. But the circumstances ‘under which the Court would 
be entitled to draw inferences unfavourable to tbe respondent are 
provided for by section 114 (g) of the Evidence Act, and the Court 
must be satisfied that the evidence could be produced. The 
appellant has not attempted to prove that the account books are 
in existence and could be produced. Itis most regrettable that 
the right of discovery is not fully taken advantage of in sucha 
case as this, where documentary evidence, if it is still available, 
might afford valuable evidence. But the appellant’s failure to 
exhaust this source Cannot be used against the respondent. 
Similarly, in the case of the horoscope, Rani Basant Kunwar 
named the person in whose possession it might be, but the 
appellant made no attempt to pursue enquiries as to its existence. 
With regard to the birth register, it is sufficient to say that 
it was admitted before their Lordships that registration was not. 
compulsory in Agra at the material ‘period, and this point is of 
no value. 

On the whole matter, their Lordships are of opinion that the 
appellant has failed to prove his case, and they will humbly 
advise His Majesty that the deeree of the High Court dated the 
rath February, 1929, should be affirmed and the appeal dismissed 
with costs. 

Douglas Grant and Dold : Solicitors for the Appellant. 

Solicitor, India office Solicitors for the Respondent. 


EIR Appeal dismissed. 


PRESENT : Lord Blanesburgh, Lord Russell of Killowen, 
and Sir John wallis: 


MAHANTH RAM CHARAN DAS 


5 V. , 
MUNSHI NAURANGI LAL AND OTHERS, `’ 


[ON APPEAL FROM THE HIGH COURT'OF JUDICATURE AT PATNA.] 


Indian Limitation Act, (IX of 1908), articles 134, 144—Alienation by mahant 
of property of the math, withcut legal necessity—Alienation not void, 
but good to the extent of the Mahant's life interest—No distinction between 
permanent mokurrari' lease’ and: out and out sale—Alienge’s adverse 
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possessionTerminug a quo, whether date of alienation or death of the 
alienating Mahani, 


Where a Mahant alienates property appertaining to the math without any legal 
necessity, the alienation is not void, but is good, though good only to the extent 
of creating an interest in the math property which endures during his tenure of 
office of Mohant of the math, with the result that the alienee’s adverse posses- 
sion of the property alienated only commences when the alienating’ mahant 
ceases to be mahant by death or otherwise, In this respect, there is no dis- 
tinction in principle between a disposition purporting to be a grant of a 
permanent lease and a purported out and out grant by way of absolute sale. 
In each case, the disposition by the mahant is good and effective so long as he 
continues to be Mahant. 

Held, accordingly, that where the mahant without any necessity executed 
a permanent mokurrari lease of the math properties in December 1909 and 
a sale-deed of the same properties in February 1911 in favour of the defendants, 
and died in July 1913, that a suit instituted in May 1924, (i. e., more than 12 
years from the date of the alienations but within 12 years of the alienor’s death) 
by his successor in office against the lessee and the purchaser to recover the 
alienated properties for the benefit of the Math, was not barred by art. 144 of 
the Limitation Act, as the possession of the defendants during the life of 
the alienating Mahant was not adverse, and only became adverse to the Math 
and to the plaintiff mahant, as representing the Math when the alienor 
died. 

Gnanasambanda Pandara Sannadhi v. Velu Pandaram (1), and Damodar 
Das v. Lakhan Das, (2), distinguished. 


Vidya Varuthi v, Balusami Ayyar (3), followed. 

Subbaya Pandaram v. Mohomed Mustapha Maracayar (4), referred to. 
Judgment of the High Court, Patna, (1. L. R. 9 Pat. 885), reversed. 

Appeal No. 92 of 1931 from a decree of the High Court, Patna, 
dated the 8th April 1930, which reversed a decree of the Subor- 
dinate Judge of Patna, dated the 6th September 1927, and dismissed 
the plaintiff’s suit with costs. 


The main question for determination on the appeal was, whether 
in the case of an alienation by a mahant of the properties belong- 
ing to the math, without any necessity, the period of limitation 
for a suit by his successor in office to recover the properties reckons 
from the date of the alienation or the date of the alienor’s death. 
The alienations in question were by way of permanent mokurrari 
lease and an out and out sale, and the High Court held that the 
case came well within the rule laid down by the Privy Council in 
Damodar Das v. Lakhan Das (2), and in their opinion the suit 


(1) (1899) L. R. a7 I. A. 69; L L. R. 23 Mad. 271. 
(3) (1910) L. R. 37 I. A. 147 ; I. L. R. 37 Calc. 885 ; 12 C. L. J, 110. 
(3) (1921) L. R..48 L A, 302.  {4) (1923) L. R. ṣo I, A. 295. 
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S 


was barred by limitation, which as against the purchaser ran from 
the date of the sale. On an examination of the authorities, they 
came to the conclusion that the Board’s decision in Damodar 
Das’s case (1) had not been impliedly overruled by the later prono- 
uncement of their lordships in Vidya Varuthi’s case (2). 


The judgment of the High Court is reported in Maurangi Lal 
v. Mahanth Ram Charan Das (3). 


J. M. Parikh for the Appellant: The suit was not barred by 
limitation, as it was brought within 12 years of the death of Mahant 
Rampat Das, who alienated the property. Possession of an alienee 
from a mahant is not adverse ‘ad inifio to the idol, as the aliena- 
tion is good and valid during the lifetime of the alienating 
mahant: Vidya Varuthi’s case (2). For this purpose, no distinction 
can be drawn Letween a permanent mokurrari lease and a sale. 


We concede that a Mahant, though a limited owner, does not 
hold an estate analogous to that of an ordinary tenant for life, but 
it is submitted that as he is at liberty -to alienate the property of 
the idol, and the alienation though for an unjustifiable purpose, 

is good for his own lifetime, the possession of the alienee could 
` not possibly be adverse to the idol so long as the alienor is alive 
and holds the office. 


The High Court misunderstood the Board’s decisions in 
Gnanasambandha’s case (4); Damodar Dasv. Lakhan Das (1). 
There, the alienations being void, the possession was adverse from 
‘the start. 


W. Wallach for the Respondents: When (as in the 
present case) the property is vested in the idol as a juri- 
dical person, an alienation by the Mahant without necessity 
is void, arid the possession of the alienee becomes adverse 
to the Math from the date of the transfer. Each succeeding 
Mahant does not get a fresh start of limitation from the date of 
his succession as Mahant : Granasambandha’s case (4) ; Damodar 
Das v. Lakhan Das (1). The authoity of these decisions is not 
impaired by the Board’s later pronouncement in Vidya Varuthi’s 
case (2), and the observation of Lord Blanesburgh in Za? Chand 
v. Ramrup Gir, (5), shows that Damodar Das’s case (1) is still 


(1) (1910) L. R. 97 L A. 147; 1. L. R, 37 Calc. 885; 12 C. L. J. 110. 
(2) (1921) L. R. 48 1. A. 302; IL L. R. 44 Mad. 831. 

(3) (1930) I. L. R. 9 Pat. 885. 

(4) (189g) L. R. a7 L. A. 69; 1. L. R, 23 Mad, 271. 

(5) (1925) I. L. R. § Pat. 312 (325) 
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-a “leading authority”. In any event, it is submitted that the 
‘principle of Vidya Varuthi’s case (1), which related to'a permanent 


lease by a Mahant, cannot be applied to the case of a sale, and 
the plaintiff appellant’s suit, being brought more than 12 years 
after the date of the sale-deed, was barred. 

Parikh replied. 

Reference was also made to the “following Us during 
the arguments :— 


Jagadindra v, Hemanta (2); “Subbaiya’ v. Mahamad Mustapha (3); 
Ishwar Shyam Chand Jiu v. Ram Kanai Ghose (4); A. S. N. 
Nainapillai Marakayar v. I. A. R. A. Ramanathan Chettiar (5) ; 
Abhiram Goswami v. Shyama Charam Nandi (6); Nilmony. Singh 
v Jagabandhu Roy (7) ; Mahanih Ramrng Gir v. Lal Chand 
Marwari (3) ; Abdur Rahim v. Narayan Das (9). l : 

The new Articles ,134-A, 134-B and 134-C, introduced by Act I 
of 1929 were also referred to, but it was conceded that the present 
suit, which was instituted in May 1924, was governed by art. 144 of 
the Limitation Act. 

Their Lordships’ judgment was delivered by 

Lord: Russell of Killowen :—The question for determina-— 
tion on this appeal is whether the plaintiffs suit is barred by 
limitation. f a 
~, The relevant facts must first be stated. In December, 1909, 


one Rampat Das was the Mahant of a Math situate at Paliganj in 


Patna district. On the 21st December, 1909, he executed a 
mukarrari or permanent lease of some 7o acres of land to Munshi 


‘Naurangi Lal under which the latter paid a premium and an 


annual rent to the Mahant. On the. 13th February, rgz1, he 
executed a sale deed of the jand subject to and with the benefit 
of the lease to Musammat Sampat Kuer in consideration of Rs. 
goo. Each document states that it is executed ky the Mahant 
for the oe and necessities of the Math, but in view of 


(x) (1921) L. R. 481 A. 302. f aa l 2 S 
(2) (1904) I. L. R. 32 Calc. 129; L. R. 31 L A. 203. 

(3) (1923) L. R. 50 1. A. 295; L L. R. 46 Mad. 751. 

(4) (1910) L. R.38 I. A. 76; I. L. R. 38 Cal. 526°; 14,Ce L. J. 238. 

5) (1923) L L. R, 47 Mad. 337 (352, 253); L. R. 511. A. 83; 28C. W.N. 
809. ' 

(6) (1909) I. L. R, 36 Calc, 1903 ; 10 C. L. J. 284. j 
(7) (1896) I. L. R. 23 Cale. 535. ; 
(8) (1922) I. L. R. 1 Pat. 475. 5 i 
(9) (1922) I. L. R. go Cale. opposes ne Eon ASS 
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the findings at the trial these statements may be disregarded, and 
it must be taken that neither of these documents was executed 
for legal necessity or was for the benefit of the Math or the deities 
installed therein. 

Mahant Rampat Das died in or about July, 1913. On his 
death one Sant Das took possession of the Math claiming to be 
Mahant, but on the 20th February, 1916, by registered deed he 
surrendered all his rights to the plaintiff, who was and is the 
Mahant of a Math at Ramdih Baga. The registered deed included 
the 7o acres. The plaintiff claimed that Rampat Das had died 
without leaving behind any disciple, and that in those circum- 
stances he, as Mahant of the Ramdih Baga Math, was entitled to 
take possession of the Paliganj Math (which was subordinate to 
and a branch of the Ramdih Baga Math) and all properties 
appertaining to it. Their Lordships, however, are not now con- 
cerned with any question of title, because both the Courts below 
have found that the plaintiff is the person in actual possession of 
the, Paliganj Math and as such entitled to maintain a suit to 
recover property not for his own benefit but for the benefit of 
the Math. 

The plaintiff instituted the present suit on the 27th May, 1924, 
against the lessee, the purchaser and the husband of the purchaser, 
claiming possession of the 70 acres as property appertaining to the 
Paliganj Math and mesne profits. 

A number of contentions were raised by the written statements, 
the two main ones being (1) that the 7o acres were the personal 
property of Rampat Das, and (2) that the suit was barred by the 
Limitation Act. The first contention failed completely. The 70 
acres undoubtedly appertained to the Math. The second contention 
failed at the trial and it is the sole contention which survived before 
the Board. The Subordinate Judge held that the suit was not 
barred and gave the plaintiff a decree. 

On appeal, the High Court decided that the suit was barred. 
Both Courts agreed (and rightly) that Article 134 of the Limitation 
Act did not apply. The only Article applicable is Article 144. 
This article, which applies to a suit “for possession of immovable 
property or any. interest therein not hereby otherwise specially 
provided for,” prescribes-as the period of limitation tweive years 
from the time “when the possession of the defendant becomes 
adverse to the plaintiff.” 

The question then resolves itself into this: did the possession 
of the relevant defendant become adverse to the Math or to the 
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PC. Mahant as representing the Math at the date of the relevant 
1933, assurance or at the date of the death of Rampat Das? 


Mahanth Ram The Subordinate Judge held the latter date to be the 
Charan Das correct date, and the suit to be within the r2 years. The High 
Munshi Naurangi Lal Court ‘held the former date to be correct and the suit to be 


aor barred. 

Lord Russell . i — . 

" Kilowen, á _ The Subordinate Judge, it would seem, reached his conclusion 
ar upon the footing that the title to the property was in the Mahant 


and notin the ‘idols. His view was that, had the title been in the 

idols, the act of alienation would have been a challenge to the 

-title of the idols and the limitation period would begin to run from 
| the act of alienation; but since (as he found) the title was in the 
Mahant, possession only became adverse when a new title came 
into existence, the owner of which had not approved of the 
alienation, He came to this conclusion upon the authority of the 
cases of Vidya Varuthi y. Balusami Ayyar (1) and Mahanth 
Ramrup Gir v. Lal Chand Marwari (2)* distinguishing the case of 
Damodar Das v. Lakhan Das (3). 

The judges of the High Court, in deciding that the period of 
limitation ran from the date of alienation, delivered a most pains- 
taking and elaborate judgment, in the couse of which all available 
authorities were reviewed and considered. They held that two 
cases before this Board [Gnanasatwbanda Pandara Sannadhi v. 
Vels Pandaram (4) and Damodar Das v. Lakhan Das (3)| had 
affirmed the view that in a suit to recover the properly of an idol or 
a Math the starling point for the period of limitation was the date 
of the alienation and not the date on which the successor of the 
alienor assumed office, They also held that the authority of those 
cases was in no;way affected by the later decision of this Board in 
Vidya Varutht’s case (1). 

Their Lordships do not think that it is necessary to follow the 
learned judges ‘of the High Court in their examination of the older 
authorities, but they must point out that the cases in 27 I.A. 69 and 
37 LA. 147 were both of them cases in which the assignment or 
disposition consisted of an assignment or disposition of the Math 
and its properties. Such an assignment was void and would in-law 
pass no title, with the result that the possession of the assignee 
was perforce adverse from the moment of the attempted assign- 

(1) (1921) L. R. 481. A. 302. (2) 3P, L.T. 352. 

{5) (1910) L. R. 37 I. A. 147. 

(4) (1899) L. R. 27 I, A. 69. 

*3 P.L. T. 3521. L, R.1 Pat. 475 (on appeal tothe P.C. 5 Pat. 312)— 
K.J. R. 
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ment. Vidya Varuthi’s case (1) however, was the case (as here) 
of a disposition by the Mahant of an item of property appertaining 
to the Math, the disposition being in the form of a grant of a 
permanent lease. The disposition was one not made for necessity 
and so was beyond the powers of the Mahant to grant. But in 
delivering the judgment of the Board, Mr. Ameer Ali used this 
most relevant and important language :-—~ 

In view of the argument it is necessary to discover when, 
according to the plaintiff, his adverse possession began. He was 
let into possession by Mahant No. x under a lease which purported 
. to be a permanent lease, but which under the law could endure 
only for the grantor’s lifetime. According to the well-settled law 
of India (apart from the question of necessity which does not here 
arise) a Mahant is incompetent to create any interest in respect of 
the Math property to endure beyond his life. With regard to 
Mahant No. 2, he was vested with a power similarly limited. He 
permitted the plaintiff to continue in possession and received the 
rent during his life. The receipt of rent was with the knowledge 
which must be imputed to him that the tenancy created by his 
predecessor ended with his predecessor’s life, and can, therefore, 
only be properly referable to a new tenancy created by himself. 
It was within his power to continue the tenancy during his life, 
and in these circumstances the proper inference is that it was 30 
continued, and consequently the possession never became adverse 
until his death. ; . 

- In other words, a Mahant has power (apart from any question 
of necessity) to create an interest in property appertaining to the 
Math which will continue during his own life, or to put it perhaps 
more accurately, which will continue during his tenure of office of 
Mahant of the Math, with the result that adverse possession of the 
particular property will only commence when the Mahant who had 
disposed of it ceases to be Mahant by death or otherwise. 

If this be right, as it must be taken to be, where the disposition 
by the Mahant purports to be a grant of a permanent lease, their 
Lordships are unable to see why the position is not the same where 
the disposition purports to be an absolute grant of the property ; 
nor was any logical reason suggested in argument why there should 
be any difference between the two cases. In each case the 
operation of the purported grant is effective and endures only for 
the period during which the Mahant had power to create an interest 
in the property of the Math. 


The same view is apparent in a later judgment of this Board, 
(1) (1921) L. R. 481. A. goae 
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EE viz, Suddaiya Pandaram v. Mohamad Mustapha Maracayar (1) 
£933; The disposition in that case was a sale in 1898 of land devoted to 
Mahanth Ram charitable purposes, under an execution decree against the person 
Charan Das who was the trustee of the charity. In the year 1913 the person 


Munshi Nanking! Lal Who was then trustee of the charity sued to recover the property 
ae from the purchaser at the execution sale, or those claiming under 


Lord Russell 3 : 
a T bim, It was held, not unnaturally, that the purchaser’s possession 
— was adverse from the date of the sale; but in delivering the 


judgment of the Board, Lord Buckmaster, after referring to a case 
in 38 I.A. 76* and to Vidya Varuthi's case (2), said :— 

In each case they relate to the effect of an attempt on the part 
of a trustee to dispose of the property by a permanent mukarrari 
lease. This he has no power to do, though he is at liberty to 
dispose of it during the period of his life, and a grant made fora 
longer period is good, but good only to the extent of his own life 
interest. It follows, therefore, that possession during his life is not 
adverse. 

This is a clear statement that a Mahant is at liberty to dispose 
of the property of a Math during the period of his life and that a 
grant purporting to be fora longer period is good to the extent 

-of the Mahant’s life interest. Here -again their Lordships think 
that the reference to life is upon the footing that the Mahant 
continues during his life to hold that office. 

It will be observed that the statement isin no way confined to 
the grant of a lease, but covers the case of a purported out and out 
grant of the property. Whatever the intended duration of the 
attempted grant may be, it is good, but good only for the limited 
period indicated. 

In view of these statements by the Board, their Lordships hold 
that in the present case the lease and the deed of sale of the 13th 
February, 1911, were good and effective so long as Rampat Das 
continued to be Mahant, and that therefore adverse possession only 
commenced when he died. 

The result is that the plaintiff's suit is not barred, and the 
appeal succeeds. The decree of the High Court should be set 
aside with costs in that Court, and the decree of the Subordinate 
Judge restored. Their Lordships will humbly advise His Majesty 
accordingly. The respondents must pay the costs of this appeal, 

Watkins and Hunter: Solicitors for the Appellant. 

H. S. L. Polak: Solicitor for the Respondents. 

K. J. RB i Appeal allowed, 


(1) (1923) L. R. gol. A. 295, (2) (1921) L. R. 48 I. A. 302. 
* j, e. the case of Ishwar Skyam Ghand Fin v, Ram Kanai Ghose—Ed. 
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PRESENT : Lord Thankerton, Lord Wright and Sir George Lowndes, 


SHRIMATI KALAWATI DEVI 
v. 
DHARAM PRAKASH, 


[ON APPEAL FROMTHE HIGH COURT oF JUDICATURE AT ALLAHABAD] 


Hindu Law—Adoption— Prohibition against adopting any son “of the relations 
of her (the wife’s) family’’—KXhandani Rishtadaran—Wife's niece's son, 
whether within the prohibited class—Estoppel—Absence of representation of 
Sact by adopting mother. 


The testator, a Hindu, who died in 1896 without issue but leaving two widows 
(Mst. Kalawati and Mst. Basanti) and his mother, Mst. Bhawan Kunwar, 
authorized his widow, Mst. Kalawati, to adopt a son to him, but stipulated 
“that she shall not adopt any son of the relations of her family (khandani 
rishtadaran) or of that of Mst. Basanti or Mst. Bhawan Kunwar”, 


In 1918 Mst. Kalawati, -purporting to act in pursuance of the authority 
conferred on her by the Will, adopted, the defendant-respondent, who was a 
son of her brother’s daughter. In a suit brought by Mst. Kalawati in 1924 
for a declaration that the adoption was null and void: 

Held: (1) That-the adoption was invalid, as the adopted boy (the defendant) 
was a blood relation (khandani rishtadar) of the plaintiff, Mst. Kalawati, 
and came within the prohibition contained in the Will. 


(a). Thatthere being no evidence to show that any representation of fact 
had been made by the plaintiff, she was not estopped trom bringing the present 
suit, 


Judgment of the High Court, Allahabad (I. L. R. 50 All., 885), reversed. 

Appeal No. 126 of 1929 froma judgment and decree of the 
High Court, Allahabad, dated the 25th May 1928, reversing a 
judgment and decree of the Court of the Subordinate Judge of 
Meerut, dated, the 2ist May 1925. i 

The main questions for determination on the appeal were : 
(1) whether on a true construction of the Will of the late Ram 
Saran Das, the adoption of the respondent was prohibited and 
was therefore invalid, and (2) whether the appellant, by reason 
of her conduct, was precluded from challenging the adoption of the 
respondent. s 

(For a report of the case below see I..L. R. ṣo All. 885} | 

Sir Leslie Scott, K. C. and J. Nissim, for the Appellant : 


The trial judge was right in holding, on the authority of Karamat 
- Hussain, J’s judgment in Radhay Parshad v. Mst, Nannu (1), 


(1) (1910) 5 I. C. 669. 
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that the expression “khandani rishtadaran” meant relations by 
blood or marriage. The respondents adoption was therefore 
expressly prohibited by the terms of the will. As to the meaning 
of the word “khandan”, refers to Wilsons Glossary, p. 277, and 
Sher Bahadur v. Ganga Bakhsh Singh (1). 


[Lord Thankerton referred to the Board’s recent judgment in 
Dulahin Jadunath Kuar v. Raja Bisheshar Bakhsh Singh (2), 
and to the judgment of Sir Robert Phillimore in Bhyah Ram Singh 


“v: Bhayah Ughur Singh (3), on the correct interpretation of the term 


“gotra” or family]. 


The High Court were wrong in holding that the prohibition 
was only against adopting a son of the agnatic relations of the 
testator’s widows or mother. 


Subba Row for the Respondent: (Plea of estoppel abandoned 
in argument), The respondent’s adoption was outside the prohibition 


imposed by the testator. He (the respondent) wasa son of Mst. 


Kalawati’s niece, and was a stranger and not a member of the 
family. 


[Sir George Lowndes remarked that the teStator’s object, as 
indicated by the will, was that the property should not go to his 
wife’s relations at all]. 


Sir Leslie Scott, K. C. replied. 
Their Lordships’ judgment was delivered by 


Lord Thankerton :—The appellant is a widow of Ram Saran 
Das, a Hindu, who died in December, 1896, without issue, but 
leaving two widows, namely, (1) the appellant, Musammat Kalawati, . 
and (2) Musammat Basanti, and ‘his mother, Musammat Bhawan 
Kunwar. He left;considerable property, moveable and immoveable, 
and shortly before his death he had executed a will on the 6th 
December, 1896, under which he made the appellant the absolute 
owner of his property and gave her full powers of disposal and 
alienation in any way she liked. He also fixed certain allowances 
for Musammat Basanti and Musammat Bhawan Kunwar and made 
provision fora residence forthem. As regards adoption, he made 
the following provision, viz. :— 

“I authorise Musammat Kalawati to adopt when she wishes, 
after my death, anybody whom she likes. After making an adop- 


(1) (1913) I. L. R, 36 All. ror (P. C.) ; L.R. 411. A. 1; r9C. L. J. 277. 
(2) (1930) 36 C. W. N. 1073. 
(3) (1870) 13 M. I. A. 373; 5B L. R, P. C. 293; 41 W R P. Cit, 
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tion Musammat Kalawati or the (adopted) son shall have no power 
to make a transfer of my property till the lifetime of Musammat 
Kalawati. Musammat Kalawati shall act as guardian of the adopted 
Son so long as he does not come of age, and, during his minority, 
she shall have power to carry on the management of the 
property. After the attainment of majority by the adopted son, 
he and Musammat Kalawati will have power to carry on the 
management and to enjoy the income of the property, either 
jointly or in equal shares.” 


On the 10th December, 1896, the-testator amended his will by 
the addition of the following provision :— 


“Further it is stipulated that if Musammat Kalawati should 
like ‘to adopt a son, she shall not adopt any son of the relations 
of her family or of that of Musammat Basanti or Bhuwan Kunwar. 
If my brother, Jiwan should give his son into adoption she should 
adopt him otherwise she should adopt some other boy, and she 
shall not have a power to make a gift. In case of necessity 
Musammat Kalawati shall have power to sell or mortgage a portion 
of the property.” 

The testators brother having declined to give his son in 
adoption, the appellant, on the 8th August, 1918, adopted the 
minor respondent ‘according to the usual forms as a son to herself 
and her deceased husband, and, of the same date, she executed a 
deed of adoption in his favour, which purported to proceed in 
accordance with the provisions of the will. The factum of adoption 
_ is not disputed. ' 

The minor respondent is a son of Musammat Chandrawati, a 
daughter of the appellant’s brother, Brij Ballabh Saran. 

On the 28th May, 1924, the appellant instituted the present 
-suit against the respondent, asking for a declaration, “that the 
-deed of adoption, dated the 8th of August, 1918, executed by the 
plaintiff in favour of the defendant is null and void as against the 
plaintiff according to law, and that the defendant is not the adopted 

son of the plaintif or her husband ; nor can he acquire any right 
under the document aforesaid, in respect of the property left by 
Lala Ram Saran Das, deceased.” 

Of the various grounds on which the appellant maintained the 
invalidity of the adoption, the only one to be. now considered rests 
-upon the prohibition contained in the addition to the will against 
adoption of “any son of the relations of her family or of that of 
_Musammat Basanti or Bhuwan Kunwar,” within which the appellant 
„contends that the respondent is included.- The respondent, in 
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addition to traversing this contention, maintained that the claim for 
cancellation of the deed of adoption was time-barred and that the 
whole claim was barred by estoppel. 

The Subordinate Judge, by decree dated the 21st May, 1925, 
decided in favour of the appellant and ordered and decreed “that 
it is declared that Dharam Prakash, the defendant, is not the 
adopted son of the plaintiff and that his adoption was invalid.” 
By an obvious error the words “or of her husband” are omitted 
after “plaintiff.” The learned Judge held that the respondent 
was within the prohibited class and rejected the pleas of limitation 
and estoppel. On appeal this judgment was reversed by the High 
Court of Judicature at Allahabad and the suit was dismissed by 
decree dated the 25th May, 1928. "The learned Judges agreed 
with the Subordinate Judge as to the plea of limitation, but they 
held, on construction of the prohibition, that the respondent was 
not affected by it; they also held that the appellant’s claim 
was barred by estoppel. The appellant now appeals from that 
judgment. , 

The only question for their Lordships’ decisiòn is as to the 
proper construction of the clause of prohibition, as the respondent 
conceded that he was unable to support the judgment appealed against 
on the ground of estoppel. This ground was opened upon by the 
appellant’s counsel, and their Lordships are of opinion that the 
respondent’s counsel rightly conceded that there was not evidence 
to show that any representation of fact had been made by the 
appellant, as was found by the High Court. 


The question for decision turns on the sense in which the 
testator used the words “relations of her family,” which are the 
translation given of “khandani rishtadaran.” There can be no 
doubt that the substantive “rishtadaran” will include relations by 
blood or marriage, but in what sense did the testator use the adjec- 
tive “khandani” (of the family) ? 

The learned’ Judges of the High Court have held that, in the 
case of a Hindu, his “khandan” consists of his lineal ascendants 
and descendants and his collaterals in the male line, and that sisters 
and daughters after marriage are transplanted from the family and 
acquire the lineage or gotra of their husbands, They point out 
that the respondent’s mother, on her marriage, ceased to belong to 
her father’s family or khandan, and that the respondent is there- 
fore not a “khandani rishtadar” of the appellant and they hold 
that the testator must have used these words in the above sense. 
But, in the opinion of their Lordships, this construction defeats 


* 
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itself, for the three ladies named—on that view—had all changed 
their family, on marriage, to the family of the testator and his 
father, and the effect of the learned Judges’ construction of the 
clause would be to prohibit the adoption of agnates of his own 
family. Common sense is against any such intention on the part 
of the testator, and any such intention is inconsistent with his 
express direction to give a preference, in adoption, to his own 
brother’s son. It is clear, in their Lordships’ opinion, that the 
testator was using the word “khandan,” which is a word in general 
use, in a general sense as applying to blood relations of the ladies 
named, and that, accordingly, the respondent falls within the pro- 
hibited class and his adoption was invalid. 

Their Lordships will humbly advise His Majesty that the appeal 
should be allowed, that the decree of the High Court dated the 
25th May, 1928, should be set aside, that the decree of the Subor- 
dinate Judge dated the z1st May, 1925, should be varied by insert- 
ing the words “or of her husband” after the words “adopted son 
of the plaintiff’ and should otherwise be affirmed, and that the 
appellant should have the costs of this appeal and her costs in the 
High Court. 


Douglas, Grant and Dold ; Solicitors for the Appellant. 
Ram Singh Nekra : Solicitor for the Respondent. 
K. J. R. Appeal allowed, 


APPELLATE CIVIL 
Before Mr. Justice S. N. Guha. 


MAJIDAN BEWA AND OTHERS 
oo 
BASANTA KUMAR BASU* 


Ejectment——Bengal Tenancy Act (VII of 1885), Sec. 178(¢) -Under-Raiyat— 
Acquisition of occupancy right by custom—Registered lease. 
Ina suit for ejectment of an under-raiyat, according to the terms of a 
registered lease for 8 years executed on the 1sth Agrahayan, 1324 B. E., the 


*Appeal from Appellate Decree No. 2405 of 1930, against the decree of Babu 
Gopal Chandra Biswas, Subordinate Judge of Bogta dated the 24th April, 1930, 
reversing that of Moulvi Syed Amjad Ali, Munsif, rst Court, of Bogra, dated the 
19th May, 1928. 
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defence was that he had acquired right of occupancy by custom, and was not 
liable .to be ejected. The right of occupancy claimed by the under-raiyat was 
recorded in the Settlement Records, as finally published, sometime after the 
execution of the lease : 


Held, that if the under-raiyat had acquired by custom the right of occupancy 
at the date of the contract evidenced by the registered lease on which the 
plaintiff based his clalm for ejectment, the contract could not, under Section 
178(c) of the Bengal Tenancy Act, take away the occupancy sight o of the tenant, 
that is, under- -raiyat, 


Appeal by the Defendants. 
Suit for ejectment. 


Dr. Radhabinod Pal and Mr. Bhupendra Nath Dutt Roy for 
the Appellants. 


Dr. Bijan Kumar Mukerji for the Respondent. 


The tollowing judgment was delivered: 


Guha, J.: The suit out of which this appeal has arisen, was 


` for ejectment of an under-raiyat, according to the terms of a 


registered lease executed by him (the under-raiyat), on the 15th 
Agrahayan, 1324 B. E. The defence of the under-raiyat was that 
he had acquired right of occupancy by custom, and was not liable 
to `be ejected. The right of occupancy claimed by the under-raiyat 
was recorded;in the Settlement Records, as finally published. The 
controversy in the case before the Lower Court appears to have 
centred round the question whether the terms of the contract 
evidenced by the registered lease could bar the operation of the local 
custom, in the matter of acquisition of occupancy right, as claimed 
by the under-raiyat. The trial Court answered the question in the 
negative, and in that view of the case, held that the defendants 
could not.be ejected from the lands in suit, in which he had 
acquired right of occupancy by custom. On appeal by the plaintiff, 
the. decision arrived at by the Court of First Instance was reversed. 
According to the learned Subordinate Judge in the Court of appeal 
below, the settlement record had been rebutted, and the defendants 
were held not to have acquired a right of occupancy by local 
custom; a‘decree was therefore passed. by the lower appellate 
Court, entitling the phat to get Khas possession-of the lands in 
suit. 7: 

The Court of appeal below based its decision on the decision 
of the Court in the .case of Mahammad Ayejuddin v. Prodyat 
Kumar Tagore1) in which it was held in the case of a tenure, 

ti} (1920) I. L. R. 48 Calc. 359. 
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that an agreement where the tenancy. was non-transferable in 
express words, no evidence could be given of the customary 
transferability of tenures in the locality; deducing from the said 
decision that evidence of custom in respect of a ténancy was 
inadmissible where the custom alleged was contradictory to the 
terms of a written agreement. No exception can, to my mind, be 
taken to the view expressed by this Court in the decision referred to 
above, and which is in consonance with the observations of 
Story J. in Zhe Schooner Reside (1) which are quoted in the treatises 
on the Law of Evidence, where the very eminent Judge said, “ but I 
apprehend that it can never be proper to resort to. any usage or 
custom to control or vary positive stipulations in a written contract, 
and a fortiori not in order to contradict the same. An express 
contract of the parties is always admissible to supersede or vary 
or control a usage Or custom ; for the latter may always be waived 
at the will of the parties. But a written and express contract 
cannot be controlled or varied or contradicted by local custom; 
for that would not only be to admit parol evidence to control, vary 
or contradict written contracts, but it would be to allow more 
presumptions and implications, properly arising in the absence of 
any positive expressions of intention, to control, vary or contradict, 
the most formal and delibarate declarations of the parties. In the 
case before us, the position is that there is the entry in the finally 
published. record-of-rights, showing that the defendant, an under- 
raiyat, had acquired right of occupancy in the lands in his posses- 
sion, by custom prevalent in the locality ; the statutory presump- 
tion attaching to this’ entry had to be rebutted ‘by the plaintiff 
in the suit ; and the way in which he sought to rebut the presump- 
tion was by the contract between the parties, as evidenced by the 
registered lease, by which the tenant defendant in the suit ack- 
nowledged the plaintiff landlord’s right.to ejectment, after the 
expiration of the lease in 1332 B. E. In my judgment, the question 
“in the present case is not whether evidence of custom. was admissi- 
ble where the custom alleged was contradictory to the terms of 
.a written contract, nor also whether the contract was inconaistent 
with the growth of custom as propounded by the lower appellate 
Court ; nor is the real question for consideration in the case, 
whether the contract contained in the written lease could .bar 
the operation of local custom, as stated by the trial Court. -The 
-question is, could the tenant,.as an under-raiyat, with a right of 
occupancy acquired by custom, contract himself out of his right 


{t) 2 Sumn. 567, 
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so acquired. The learned Advocate for the defendants appellants, 
the successors-in-interest of the original tenant defendant in the 
suit, has placed feliance on the decision of this Court in the case of 
Abdul Hamid v. Ekub Ali Pandit (1), in which it was held that where 
an under-raiyat was recorded in the record-of-rights as having a 
right of cccupancy, it must be presumed that that right of occupancy 
has been acquired by him by virtue of a custom : it is for the plain- 
tiff in a suit for ejectment to show that an entry to that effect 
in the record-of-rights is wrong. The proposition as laid down 
in the above decision must be accepted as a correct proposition 
of law ; but it does not deal with the question requiring considera- 
tion in this case. The question still remains whether the written 
contract as evidenced by the registered lease executed by the 
tenant relating to ejectment could rebut the presumption in favour 
of the tenant as to his having acquired a right of occupancy, 
which precluded the landlord from seeking ejectment. The 
question thus arising for consideration, as has been mentioned 
already, was whether the tenant could contract himself out of 
his right as an occupancy raiyat; could the plaintiff landlord 
insist upon bis right to eject the tenant by virtue of a contract 
which does away with the right of occupancy acquired by the 
-tenant. This leads us to the consideration of the operation of 
the statutory provisions contained in the Bengal Tenancy Act, if 
any, bearing upon the subject. In section 178 of the Act, it is 
expressly provided that nothing in any contract between a land- 
lord and a tenant shall take away an occupancy right in existence 
at the date of the contract. So far as the case before us is con- 
cerned, upon the settlement records, the tenant had acquired a 
Tight of occupancy ; could that right, which must be treated as 


‘a right in existence, be taken away by any contract between a 


landlord and a tenant? As the provision of the law stands, the 
contract would be wholly inoperative in the matter of the landlord’s 
Tight to eject the tenant on the land in suit, if the word “tenant” 
used in section 178 of the Bengal Tenancy Act includes an under- 
raiyat. The word ‘tenant’ has been defined in the Act ; it means 
a. person who holds lands under another . person, and is, or but 
for a special. contract would be, liable to pay rent for that land 
to that person. The definition, as it stands, does not exclude an 
under-raiyat. In addition to the definition of the word ‘tenant’, 
there is, in the Bengal Tenancy Act a chapter dealing with the 
: Classes of Tenants’, coming within the purview of the Act ; and 


(1) (1929) 33 C. W. N. 1193. 
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in section.4 contained in that Chapter, the classes of tenants have 
been enumerated. In section 4 (3) under-raiyats, that is to say, 
holding whether immediately or mediately under raiyats, are 
classed as tenants. The Bengal Tenancy Act therefore specifically 
keeps the under-raiyats within the operation of that Act, and in 
that view of the matter, section 178 (c) to, which reference has 
already been made, is a positive provision contained in the Statute, 
which negatives the plaintiff's case, so far as his claim for eject- 
ment, as made in the suit was concerned ; if the occupancy right 
was in‘existence at the date of the contract evidenced by the lease 
on which the plaintiff bases his claim for ejectment, the contract 
could not, under the law, take away the occupancy right of the 
tenant if it were in existence at the date of the contract in 1324 B.E. 
The Courts below have not come to any finding on the question 
as to when the defendant's right of occupancy came into existence ; 
the entry in the record of rights cannot help the defendants for 
determining that question, inasmuch as the entry was made 
some time after the lease was executed by the tenant, in the year 
1324 B. E. 

In my judgment, therefore, the case has.to be sent back to the 
Court of appeal below, for the purpose of determination of the 
question as to whether the right of occupancy claimed by the 
tenant, and as recorded in the record of rights, came into existence 
before the year 1324 B. E. If the tenant had acquired right of 
occupancy before the year 1324 B. E, that right could not be 
taken away by the registered lease executed in favour ofthe land- 
lord in that year, and the landlord’s claim for ejectment could not 
succeed. 

In the result, the appeal is allowed, and the case is remitted 
to the Court of appeal below for a rehearing of the appeal before 
it, in the light of this judgment, on the materials on the record, 
and on further materials, consisting of documentary and oral 
evidence, as may be placed before the Court by the parties, in 
support of their respective cases. The costs in ‘the litigation 
up to the present stage, including the costs in this appeal, are 
to abide result on remand, Future costs are to be awarded 
according to the discretion of the Court below. 


A. T. Me Case remanded 
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Before Mr. Justice C. C. Ghose and Mr. Justice S. K. Ghose. 


SHYAM SUNDAR DEBANSHI 


V. 


SRIMATI KAMAL KUMARI DASSI AND OTHERS.* 


Will—Proof—Co urt, what to consider in granting probate—‘ Due execution’— 
Effect of proving of—Terms of the Will, Court, if can consider aliunde— 
Suspicious circumstances. 


What is meant by ' due execution’ is discussed in Woomesh Chunder Biswas 
v. Rash Mohini: Dassi (1). It “implies that the testator was in such a state of 
mind as to be able to authorize, and to know he was authorizing, the execution 
of a document as his Will, but also that he knew and approved of the contents 
of the instrument.” (see the headnote of the case). i 


If the Court considers that the ‘due execution’ has been proved, that- in 
itself will amount toa finding that the testator with full knowledge of the claims 
of his relations upon his bounty, with the full knowledge of the state of his 
properties and with full knowledge of every material circumstance, had executed 
the Will. 


Ifthe Court is satisfied about the factum of execution, it is not entitled to 
pay exclusive attention to'the terms of the Will. The Court must confine its 
attenticn exclusively to the due execution of the Will and come to a conclusion 
one way or the other whether probate of the Will should be granted or not, 
irrespective of the rest of the evidence on the record. It has to consider the 
question of the execution of the Will and direct its mind towards a close scrutiny 
of the evidence bearing on the question of the execution of the Will. But at 
the same time the Court is not to- overlook or disregard such elements of sus- 
picion as may be brought to its notice. Where the circumstnnces are such as 
cast suspicion upon the fact of the execution of the Will, the Court, in examin- 
ing the évidence bearing on that point, will of necessity exercise the utmost vigi- 
lance and will insist upon the propounder- removing all grounds of suspicion 
that might exist. The Court is to analyse the direct or positive evidence as 
regards the execution of the Will and try to test the accuracy of that evidence 
remembering all the time what are the real elements of suspicion whith may attach 
to the execution of the Will. The Court is not to embark upon an enquiry as 


. to whether or not the Will bas been executed by discussing seriatim and at 


considerable length the terms of the Will. It is not permissible to a Court of 
probate to considér aliunde the terms of the Will, to consider whether the 


. relations who had.natural and legitimate claims on the testator’s bounty, have been 


cut oft altogether or not, and then to consider the ‘due execution ’ of the Will 
with preconcieved ideas and to hold that the onus probandi had not been fully 
discharged -by the propounder and to refuse to grant probate of the Will. 


* Appeal from Original Decree No. 1 of 1992, against the decree of S. M, Masih 
Esq., District Judge of Birbhum, dated the-goth November, 1931. 
(1) (1893) I. L. R, at Cale. 379. 


. 
. 
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Bulli Kunwar v. Bhagirathi (1) and Palchar Sankara Reddi v. Palchar 
Makatakshmama (2) referred to. 

Appeal by the Propounder of Will. 

Application for probate of the Will. f í 

The material facts appear from the judgment. __ 

Mr. A. K. Roy (Standing Counsel), Dr. Bijan Kumar Mukerji 
and Mr. Hari Prosanna Mukerji for the Appellant. 

Messrs. N. K. Basu and Surendra Nath Basu ( No. 2) for the 
Respondents. f 


The following judgments were delivered : 

C. C. Ghose, J.:—This is an appeal against the judgment and 
decree of the District Judge of Birbhum, dated the 30th November, 
1931 refusing Probate of the Will of one Rama Prasanna Debansbi, 
dated the rsth January 1930. ‘The testator about the time of the 
execution of the Will was about 36 or 37 yearsof age and he died 
on the roth March, rojo after having, it is alleged, executed the 
said Will. So far as the signatures on the Will itself.are concerned, 
‘it is not disputed that those signatures were those of the testator. 


But what is suggested on behalf of the objectors is that these signa- , 


tures had been put by the testator sometime previously on blank 
pieces of paper and that such papers had been left by him with 
Shyam Sundar Dabanshi and that the latter in conspiracy with a 
number of other persons had written out onthese blank papers a Will 
purporting to be a Will of the testator. In other words, the contention 
‘is that the body of the Willis a forgery and that there is internal 
evidence to show that the Will itself had not been duly executed 
by the testator. It is further contended that if one examines the 
contents of the Will, the irresistible conclusion is that the Will is 
of such an extraordinary character that very grave suspicion must 
attach to the Will and that in the circumstances, a Court of 
probate will not admit the said Will to probate unless and until 
the propounder satisfies the conscience of the Court that ‘the Will 
is a genuine one and that it was duly executed by, the testator and 
that the circumstances alleged on behalf of the objectors, properly 
scrutinised and analysed, do not throw any suspicion whatsoever 
upon the question of the execution of the Will by the testator. 

` Now, the learned Judge has gone into the matter at very great 
length. He has in his jungment discussed almost every point 
that was raised on behalf of the objectors and he finally came to 
the conclusion that the Will was of such an extraordinary character, 


i1) (1905) 9 C. W. N. 649. 
(2) (1922) 27 C. W. Ny 414. 
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Civit. having regard to the state of the family of the testator to the fact 
1932. that the Will was alleged to have been executed by a young man of 

Sh ae ea 36 or 37° and to the character of the dispositions themselves, that 
banshi ' taking all circumstances into consideration, it was impossible to 


Srimati Kamal hold that the Will had been executed by the testatoy, 

Kumari Dassi, The learned Judge after setting out the facts relating to the 
C. C. Ghose, Fe testator’s family and the circumstances under which the Will came 
g to be executed as alleged goes on to examine the reasons given by 

the propounder why the testator thought it right to make a Will. 
Those reasons, according to the learned Judge, were insufficient 
and the learned Judge found that the main reason alleged on behalf 
of the propounder, namely that the testator was on terms of 
enmity with his tenants, that the testator had instituted as many 
as 200 suits against his tenants in the Settlement Court and that 
he was in danger of his life, was not a ground either substantial 
in itself or a ground for which there was even material in fact. 
The learned Judge then goes on to the question about the prepara- 
tion of a draft and although he finds that according to the pro- 
pounder no less than two drafts had been prepared, such drafts 
had not been produced and that that in itself was a circumstance 
which cast doubt on the question of the execution of the Will by 
the testator. He then proceeds to examine the evidence of the 
execution, and attestation of the execution by the various witnesses- 
who had been called before the learned Judge. 

In cases of this description although no doubt the onus probandi 
is on the person propounding the Will, it is useful to remember 
that the proper way, to look at the question as to whether or not 
a Will should be admitted to probate, is to proceed in the manner 
indicated by their Lordships of the Judicial Committee in the 
case of Bulli Kunwar v. Bhagirathi (1). Their Lordships observed  ®F 
that a Court of probate must consider first the question of the 
execution of the Will. In a case where the trial Judge found 
that the Will set up before him was a forgery primarily from 

‘a consideration of the contents of the Will which he consi- 
dered so ‘extraordinary as to overbalance altogether the evidence 
“of the‘ witnesses who spoke to having been present and seen the 
testator signed the Will and to having themselves signed the Will 
as witnesses, their Lordships held that the trial Judge’s method 
of procedure in discussing the question before him was an erroneous 
one namely, first to make up his mind about the contents of the 
Will and then to look at the positive evidence in favour of its 


(1) (1905) 9 C. W. N. 649. 


j$ 
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execution from that stand-point, (per Lord Davey) [See also in 


this connection Paschar Sankara Reddi v. Palchar Mahalaksh- 


mama (1). 

What is meant by ‘due execution’ will be found discussed at 
very considerable length in a case decided by this Court: Woomesh 
Chunder Biswas v. Rashmohini Dassi (2). It will therefore not 
be necessary for us to elaborate the question of the ‘ due execu- 
tion’ of the Will. Ifthe Court considers that the ‘due execution’ 
bas been proved, that in itself will amount to a finding that the 
testator with full knowledge of the claims of his relations upon 
his bounty, with full knowledge of the state of his properties and 
with full knowledge of every material circumstance, had executed 
the Will. No doubt where the circumstances are such as cast 
suspicion upon the fact of the execution of the Will, the Court, in 
examining the evidence bearing on that point, will of necessity 
exercise the utmost vigilance and will insist upon the propounder 
removing all grounds of suspicion that might exist. But it is not 
permissible to a Court of probate to consider afunde the terms 
of the Will, to consider whether the terms are generous or not, 
to consider whether the relations who had natural and legitimate 


claims on the testator’s bounty, have been cut off altogether or — 


not and then to consider the ‘due execution’ of the Will with 
preconceived ideas and to hold that the onus probandi had not 
been fully discharged by the propounder and to refuse to grant 
probate of the Will. 

As we had occasion to say the other day* there is not much 
difficulty in ascertaining what the law is on the subject, and if 
there is, as a matter of fact, no difficulty in ascertaining the law as 
laid down by eminent judicial authority from the dates of the very 
early cases reported in 2 Moore’s Privy Council cases down to the 
present time, then the question becomes really a question of ptre 
fact, aye or no, whether the evidence of execution as spoken to 
by the attesting witnesses should or should not be given credence. — 


The first witness is the executor Shyam Sundar Debanshi. He 
is a practising Pleader in the Birbhum Court and has got his 
lodgings at the headquarter, Suri. His story is that his brother 
Rama Prasanna showed him a draft ofthe Will This was shown 
to him two or three days before the date of the actual execution 
of the Will. The testator Rama Prasanna use to reside in Mahura- 

(1) (1922) 237 C. W. Na 414. 

(2) (1893) L L. R. ar Calc. 276. 

+ See 57 C. L. J. p. 17—Rep. 
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pur, but he had come to Suri in connection with a litigation which 
was then pending in the Sadar Munsif’s Court in which the 
Debansbis were the defendants. Rama Prasanna informed him 
that a diaft of a Will to be executed by him had been prepared 
by a Pleader named Raman Babu who ordinarily practised at 
Rampurhat. Shyam Sundar was acquainted with Raman Babu and 
he thought he recognized the hand-writing on the draft as being that 
of Raman Babu’s clerk Badan. This draft was discussed between 
Shyam Sundar and Rama Prasanna and certain alterations and 
additions were suggested to the testator. The testator undertook 
to have another draft prepared. That second draft also was shown 
to Shyam Sundar. The drafts remained in the possession of the 
testator and although every effort had been made for and on 
behalf of the executor to trace the drafts in question, the drafts 
have not been found. A fair copy of the last draft was prepared. 
It was written out by one Tincori who is witness No. 2 and who 
is a Naib in the employ of Shyam Sundar. The fair copying took 
place on the early morning of the 15th January being the day of 
the execution of the document. Rama Prasanna, according to this 
witness, dictated from the draft and Tincori wrote it out and after 
the Will had been written out Rama Prasanna read out the same 
within the hearing of several witnesses who had been sent for and 
these other witnesses have in a remarkable manner corroborated 
the testimony of Shyam Sundar. It appears that after the Will had 
been written out it was read out to Tincori, Narendra, Muchiram, 
Baranasbi, Madan and Baidya Nath Roy. Thereafter the testator 
executed the Will and the witnesses referred to aboye signed the 
same as being witnesses who were present at the time of the execu- 
tion. How the witnesses were brought to the place has been detailed 
at length by Shyam Sundar and, pausing there for one moment and 
being not unmindful of the criticisms made by the learned Judge, 
it is impossible to say that the story of the execution of the docu- 
ment and of the attestation thereof by the various witnesses is such 
that no Court ought to accept it. Indeed, the learned Advocate 
who argued this case on behalf of the respondent on the last day of 
the hearing freely confessed that ifone confined one’s attention to 
the evidence of the witnesses who spoke to the execution and who 
detailed the circumstances under which they came to attest the 
document, there was‘not much in that evidence open to legitimate 
criticism. The evidence of ‘execution’ according to the learned 
Advocate is complete and sufficient. But the learned Advocate 
maintained that the Court must go beyond the oral evidence of the - 


Vou. LYIL] HIGH COURT. 


attesting witnesses and of the executor, the Court must go beyond 
what appears on paper being the record of that evidence, the Court 


must examine the Will itself and see whether or not the implications - 


of the argument challenging the execution of the Will by the testator 
were or were not such as would induce the Court to hold at once 
that in this case the formal evidence of execution and of attestation 
must be cast aside on one side and the Court on consideration of 
the other evidence must pronounce the Will to be a forgery. 

In the first place the learned Advocate said that if as a matter of 
fact cartridge papers were used by the testator for the purpose of 
having his Will written out thereon, there was no reason whatsoever 
why there should be folds in the cartridge papers themselves and 
why it should appear on inspection of the document that within the 
folds appearing on the paper there is to be found no writing what- 
soever, the suggestion being that these cartridge papers had been 
signed by the testator previously for purposes other than those for 
having a Will written thereon and left in the custody of Shyam 
Sundar for being filed in Court and that they had been fraudulently 
used by the executor in conspiracy with other persons in getting a 
Will written out thereon. This argument has been examined by the 
learned Judge and the learned Judge has found that although the 
suggestions made throw some doubt on the genuineness of the 
document,. on inspection of the document itself he could not say 
affirmatively that these suggestions had been made good or that 
there was evidence upon which he could found his conclusions to 
the effect that the cartridge papers had been previously signed by 
the testator and had been used for the purpose of manufacturing a 
Will. Be that as it may it is unnecessary ‘for us, having regard to 
the terms of this portion of the learned Judge’s judgment and_to the 
description of the attesting witnesses and of their evidence, to repeat 
in detail what these witnesses have said. A uséful summary will be 
found on pages 203 to 208. We therefore propose not to burden 
this judgment with repeating verbatim what has been said by the 
learned Judge in this portion of his judgment. We shall content 
ourselves by saying that we are in entire disagreement with the 
learned Judge in his criticism of the various witnesses who spoke 
to the execution of the Will in their presence. The learned Judge 
summarised his conclusions on the evidence of -the attesting witness- 
es at page 209 of the paper-book, in these words :—“ P. W. 1 Shyam 
Sundar is evidently an interested party and no: value need be 
attached to his testimony”. Of course Shyam Sundar is interested 
but if the learned Judge had before him the evidence of ‘due 
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execution’ of the Will there was no reason whatsoever why Shyam 
Sundav’s evidence should have been rejected on the very slender 
ground put forward by the learned Judge. As regards Tincori it is 
said that he is a Naib of the Debanshis and that therefore he cannot 
be expected to go against his employers, the Debanshis. There may 
be some justification for an observation of this character but the 
evidence of Tincori dces not stand by itself. ‘The evidence of 
Tincori has got to be taken along with the evidence of the various 
other witnesses referred to above. As regards Madan Mohan De, 
the Muktear, it is stated that he isa very junior Muktear and that 
he isa young manof Shyam Sundar’s age. Of course the learned 
Judge had before him the witnesses, an opportunity which he had 
and which we have not. But we are entitled to examine for ourselves 
the reasons given by the learned Judge for discarding the evidence 
of these witnesses. Because a person is a very junior Muktear and 
a young man, that is no reason by itself for discarding his evidence. 
As regards Baranashi Roy Chowdhury, he is said to be a mere 
pleader’s clerk and the learned Judge has said that having regard 
to one’s experience of pleader’s clerk and of the standard of honesty 
which prevails among them he would not be prepared to place any . 


-teliance whatsoever on the evidence of Baranashi. The learned 


Judge realised that in saying that he had gone much beyond legi- 
timate limits and therefore he tries to retreat to a certain extent by 
the observation :—“ I am the last person to suggest that the pleader’s 
clerks as a set are dishonest people but to attach much weight upon 
the testimony of men like these would be rather risky ”. This is an 
observation which does not carry oneself very much further. As 
regards Muchiram he isa mere shopkeeper and he is practically 
Shyam Sundar’s grocer. Whether he is Shyam Sundar’s grocer or not 


- may be considered to be an interesting question from one point of 


view. But the question is whether the mere fact that he is a shop- 
keeper and used to supply goods to Shyam Sundar would by itself be 
sufficient to discredit his testimony. Remembering intthis connection 
that although the execution of the Will took, place in Suri and 
although it may be that you could get very senior pleaders to come 
and witness the execution of the Will, it is also possible that in the 
circumstances such as obtained in the present case you would get 
the same class of people to come and witness the execution of the 
Will as did come on the present occasion. 

Then there is Baidya Nath. He is stated to bea very young 
man, almost of the same age as Shyam Sundar. It appears that 
according to the learned Judge youth was a crime and that ifa man 
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was young and had not got much experience of the world, it would 
. be risky to rely on the evidence of such a person. We pass by the 
remarks of the learned Judge as to what happened in Court when 
Baidya Nath was cross-examined by the learned Advocate in the 
Court below on instructions from Baidya Nath’s father. That is 
neither here or there. But the reasons given by the learned Judge 
in detracting from the evidence of the attesting witnesses are not 
such as commend themselves to us, As régards Shyama Pada 
- Mukherji, the learned Judge’s remarks are almost unintelligible. He 
says as to Shyama Pada “I cannot say that he is young and inex- 
petienced and the evidence he gave was of a very straightforward 
“nature. He is however not an-attesting witness and the impression 
he left in my mind was a favourable one, but the weight that I can 
attach to his testimony would not in my opinion outweigh the testi- 
mony of the rest of the witnesses. I would not be surprised even 
if be has-fallen a victim to wily Shyam Sundaz’s importunities ”. 
Before we leave tbis part of the case we desire to notice certain 
arguments of the learned Judge which according to him, go to show 
that the Will could not have been executed by the testator. It is 
said that the Will is a short document, the suggestion being that if 
the man was executing his Will and was making a testamentary dis- 
‘position of his properties there was no reason whatsoever why full 
details of the properties should not have been inserted by him or 


why’ specific and clear directions indicating the properties which. 


were to be given to Kali Dasi or Nirmala should have been omitted. 
The testator was a member of a joint family and the properties 
belonging to the joint family had remained joint and had not been 
partitioned by metes and bounds. The testator ifthe propounder’s 
story is believed was making a Will because of the apprehension 
caused in his mind and to which reference has already been made. 
It is said that the testator was a young man of 36 or 37 and in ordi- 
nary circumstances a man of that age would not be expected to 
make a Will. Now, these are reasons of a speculative nature, 
reasons which are prompted by guesses and they have no solid 
foundation on evidence in the case. The learned Judge discussed 
the question as to whether or not the testator bad separate properties 
of his own. There is really no evidence upon which reliance could 
be placed for the purpose of showing that thé testator had separate 
properties of his own and therefore this portion of the discussion 
is useless and wholly unnecessary. The learned Judge discussed 
at great length the evidence of Panchanan, Bhudev, and Bhola 
Nath. There again the learned Judge had.introduced reasons in 
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his judgment which do not really bear on the question of the 


execution of the Will but which really suggest that there were 
reasons for coming to the conclusion that the Will was a 
suspicious one. No doubt as has been observed above where the 
circumstances are suspicious, the highest decree of vigilance and 
scrutiny should be exercised before the Court grants probate of a 
Will, But it all depends upon the viewpoint you take. If you 
approach the question of the execution of the Will by embarking 
on an elaborate enquiry as to whether or not the contents of the Will > 
were iniquitous or the reverse and try to frame your final con- 
clusions on the question of the execution of the Will in the light of 
what you may consider about the- nature of the contents of the 
Will, then in the words of their Lordships of the Judicial Committee 
you embark upen an enquiry which is not permissible in a matter 
of this description. It is not to be understood for one second and 
our reading of the cases in the Privy Council is this, that you must 
confine your attention exclusively to the due execution of the Will 
and come to a conclusion one way or the other whether probate of 
the Will should be granted or not, irrespective of the rest of the 
evidence on record. To start with, you have to consider the 
question of the execution of the Will and direct your mind towards 
a close scrutiny of the evidence bearing on the question of the 
execution of the Will. But at the same time you are not to overlook 
or disregard such elements of suspicion ds may be brought to your 
notice. In other words, you are to analyse the direct or positive , 
evidence as regards the execution of the Will and try to test the 


‘accuracy of that evidence remembering all the time what are the 


real elements of suspicion which may attach to the execution of 
the Will. Evenat the risk of repeating what we have already said, 
it may be stated at once and finally that the process is not to be 
reversed and that you are not to embark upon an enquiry as to 
whether or not the Will has been executed by discussing seriatim 
and at considerable length the terms of the Will. From this point 
of view many of the criticisms urged as against the positive evidence 
bearing on the question of the execution do not bear scrutiny and 
examination and cannot be regarded as matters forming just grounds 
for refusing probate. We accept as correct the evidence of the 


„execution of the Will. 


Now, as the learned Judge has discussed the nature of the 
terms of the Will, it is just as well to make a brief reference 
to it. 


As regards Kamal Kumari, the first wife of the testator nothing 


‘ 
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has been given to her. The propounder has suggested that Kamal 
Kumari did not live in the house of the testator at all, i. e, 
continuously as a wife should. He has described under what 
circumstances ‘Kamal Kumari’s marriage took place, what were 
the circumstances which led to feelings of hostility being engendered 
between the two families, the family of the testator and the family 
of Sarbeswar, the father of Kamal Kumari. He has referred also 
to the circumstances that as far as he remembered there were only 
three occasions a very brief duration during -which Kamal Kumari 
was in the testator’s house. Save and except those three occasions 
Kamal: Kumari had never set her feet in her husband’s house 
and so far as the evidence went 'there was nothing to show that 
the testator f. e. the husband entertained feelings of affection for 
Kamal Kumari. No doubt Kamal Kumari has stated that she was 
present at- Mohurapur in her husband’s house when the husband 
died, that she nursed him along with her co-wife Kali Dasi, that 
the daughter Nirmala also was present in her husband’s house, 
that she was residing in a village nearby when she heard the 
illness of Rama Prosad and that she forthwith came to the husband’s 
house and was present at the time of the husband’s death. It is, 
however, remarkable that whether she was treated well or in an 
indifferent manner by the husband’s relations she left the house 
of the husband before the date when according to the Hindu 
Shastras it is customary for the relations of a deceased to shave, 
that she made an application to the District Judge under section 
193 of the Indian Succession Act before -the Sradh ceremony 
was performed and before and ata time when it was not possible 
for the relations of the deceased to reconcile themselves to the 
bereavement they had sustained. The central fact emerging from 
the evidence on this point is that Kamal Kumari did not 
live with her husband for any length of time and had not 
succeeded in attracting the affections of her husband. In these. 
circumstances is it to be’ wondered that a person in the position 
of the testator residing in the Muffasil at a distance from the ameni- 
ties of urban life and unacquainted with what ordinarily could influence 
people of education and people who are accustomed to other ways 
of life would consider it necessary that in the vety last Will and 
testament of his he should indicate in clear and unambiguous 
language that he did not care at all for Kamal Kumari and did 
not consider it necessary ‘to make any provision for her, remem- 
bering in this connection that Kamal Kumari according to the 
evidence adduced on her behalf had been well provided for. See 


255 


Civit. 


1932. 
tana 


Shyam Sundar 
Debanshi 


v. 
Srimati Kamal 
Kumari Dassi. 


C C. Ghose, F. 


Civit. 


1932. 
Nana 
Shyam Sundar 
Debanshi 
v. 
Srimati Kamal 
Kumari Dassi. 


. C. C. Ghose F. 


THE CALCUTTA LAW JOURNAL, ' [Von LVII. 


in this connection Exhibits 4 and 5 and if .these deeds of gift were 
to prevail Kamal Kumari would not be in need of, any sort of 
assistance from the testator’s estate. The reasons which impelled 
the testator to omit to make any provision for Kamah Kumari 
may not commend themselves to us or may not commend them- 
selves to people unacquainted with village life, but the whole point 
is whether the circumstances were such that by themselves you 
can come to the conclusion that the execution of the Will’ has 
not been proved. To that the answer. is, after the most anxious 
and the fullest consideration, in the negative. But while no 
provision has been made for Kamal Kumari, provision has-been 
made for Kali Dasi. It is said that the joint family to which the 
testator belonged owned as much as 500 bighas of agricultural 
land, that the joint family had a money-lending business and had 
also cash moneys. There is no evidence worth the name upon - 
which reliance can be placed in support of a statement of this 
character. The evidence such as it is is that the joint family had 
about ro4 bighas of agricultural land. There is no evidence 
whatsoever to the contrary or which would induce us to take’the 


_ view that the joint family owned as much as 500 bighas of land. 


Ifthe joint family has 104 bighas then the provision in the Will, 
for Kali Dasi and Nirmala that is 20. bighas for Kali Dasi and 5 


` bighas for Nirmala would be natural, proper and reasonable in 
‘the circumstances of the case. In all these cases the principal 


thing which one must remember is that allegation is not proof 
and that while many things may be alleged these may not be 
found to be correct and accurate on an analysis of .the evidence. 
In this connection one must remember that the testator led a 
more or less disordered life. He had a mistress in his keeping 
for a long series of years and could not by any means be consi- 
dered to be a dutiful husband. He did not in short care for his 
wives. The younger wife Kali Dasi Dasi at the time of Nirmal’s 
birth and for a period of gor ro years thereafter had not 
lived in the husband’s house and had not paid any visit to 
him. It is no doubt said that’ after Nirmala had has béen born 


` the husband used to pay repeated visits to his! father-in-law’s 


house, namely, the house of the father of Kali Dasi. We have 
not been able to come across definite matters. of fact upon which 
we could found our conclusion in support of that statement. Kali 
Dasi withdrew her opposition in‘the course of the present litigation 
and the two objectors were (1) Kamal Kumari <nd (2) Nirmala. 
Kamal Kumari has been believed by the: leaznéd Judge. It is 


a 
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said that the reason why Kamal Kumari had not been taken asa 


wife, leaving .aside the ‘question of actual marriage, was because 


she was an ugly girl. The learned Judge says that she is not. 
Be that as it may, the evidence is practically one way save and 
except the testimony of Kamal Kumari. ..There were feelings of 
hostility between the two families and that for some reason or 
other Kamal Kumari had not enjoyed the husband’s confidence 


‘ or had not enjoyed the hushand’s love and affection. It is further 
stated that the propounder had tried to influence the witnesses, 


No doubt there are cne or two chance observations in the evidence 
to indicate that according to the witnesses themselves attempts 
had’been made by Shyam Sundar to influence the witnesses. But 
in cases of this description nothing is easier than mud-lnging. 
The question is whether there is any evidence which we can accept 
affirmatively for the purpose of saying that Shyam Sundar had been 
either tutoring witnesses or influencing witnesses and that he was 
doing that because he knew that this wasa forged Will and that 
the fact of the execution of the Will itself had got to be bolstered 
up’ by evidence such as he brought before the Court. In our 
opinion, it is only due and proper that we should express in no 
uncertain language that there is not the faintest justification for 


the aspersions cast on Shyam Sundar. Now, to put it very shortly l 


we do not think that the evidence of execution is unsatisfactory, 
we do not think that the evidence of execution is unreliable ; 
on the contrary we are of opinion that all the available evidence 
that could Le got has been produced by the propounder and he 
has finally discharged the onus that lay on him. 

To sum up our conclusions, we are of opinion that the learned 
Judge started with a prejudice against the propounder such pre- 
judice having its origin in what he considered to be the iniquitous 


‘character of the Will. He came to the conclusion that the Will 


was an. extraordinary one, he came to the conclusion that the 
testator had no reasons whatsoever for making the Will, that he 
was a young man of 37 and that unless danger, palpable danger, 
had been shown to exist- threatening his life there was no reason 
for him to execute’ the Will. ‘The learned Judge based his judg- 
ment really on (these two points and then he proceeded to consi- 
der the question of the execution of the Will. Now, if one 
is satisfied about the factum of execution, you are’-not entitled 
to pay exclusive attention to ‘the terms of the Wil. The 
testator apparently had to fight a large army of refractory and 
recalcitrant tenants. . That is not denied by the witnesses for what 
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is suggested is that at t the. time. of the execution of the Will he 
“had come to terms with a , large body ‘ Of his tenants, that he 
‘ was in the habit of _addiessing ° his tenantry who belonged 
to the “Moslem. faith by” endearing terms -and that he did 
not entertain apprehensions ' about ' his life. - Shyam Sundar has 
` given, a detailed and graphic, account of what the testator’s 
‘ apprehensions were, © and if once Sbyam <Sundar’s story . 
is" accepted then you must come to the’ conclusion that ‘the: 
“testator for reasons-of his own may have thought it necessary 
‘to imake this testamentary disposition of his ‘properties’ lest -on 
his death disputes and differences arise and render it possible for 
„interested parties to squander away his- properties including the 
- patrimony.’ that he-had inherited. If once this conclusion is 
, reached then all the elaborate reasons given by the learned Judge 
2 about there being no reason in existence for the making of the 


sy Wel would disappear. We are further of opinion that the reasons 
" ‘giveri by the learned Judge for the finding that it was a forged 


Will are insufficient and further that under no circumstances could 
’ Shyama Pada Mukherji have been disbelieved. Nor was there 
_any justification for coming to the conclusion that Baidya Nath 
- had come to Court to retail a story packed with untruths and. 
" supported by fanciful theories. There are not, reasons for dismiss- 
- ing Shyam Sundar with the curt observation that -because he was 
‘an interested party therefore no reliance should be placed on his 
R testimony. If the theory of:interestedness were to prevail the 
‘same standard must be applied to the the defendants’ witnesses 
„and it cannot be denied that Kamal Kumari was as much’ interested a 
„in upsetting the Will as Shyam Sundar was for supporting the Will. 


Be We. have already giyen sufficient reasons: for coming to the cons, 


ray 


“clusion that the terms of the Will looked, at fairly and squately - 
and from the point ‘of view of the circumstances surrounding the: 
” testator and being not unmindful of what had gone on in ‘the past 
‘with him are not extraordinary. ‘““Kamal Kumari was deprived 
because she never pulled on well with her husband, she hardly 
lived with her husband, she came only thrice during the whole 
course of her married life and on‘each occasion she stayed only a 
.few days and her subsequent conduct showed that she did not 
` care much for her husband but she was' interested. only in securing 


| ‘large, slice of the husband’s properties. Taking all these circums- 


tances into consideration and „being not: unmindful“ ‘of what has 
been observed by the learned Judge as a Judge, of fact and of 
“the circumstance that in question relating to facts although regard 
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must be had to the finding of a Court of first instance the appel- 
lant is entitled to invite us to come to our own independent con- 
clusions thereon, we are unable to agree with the terms of the 
judgment and we.have no other alternative but to direct that the 
judgment and decree of the Court below should be set aside and 
that this appeal should be allowed with costs and that probate of 
the Will should be granted. We assess the hearing fee in this 
appeal at ten gold mohurs. 

In view of the terms of our judgment the order appointing the 
Nazir of the District Court as Administrator pendente dite to the 
estate of the deceased must cease to have operation. 


S. K. Ghose, dJ. :—I agree. 


A, T. M. Appeal allowed, 


CRIMINAE REVISION. 


Before Mr. Justice H. R, Panckhridge, and Mr. Justice 
D, C. Patterson. 


FANINDRA KUMAR DAS 
l A 
RAHAT BUX CHOWDHURY AND OTHERS,* 


Complaint—Investigating oficer, if can examine accused—Investigating oficer 


if can hear pleader for the accused—Police witnesses, if can be cross- 


examined, 

Where a complaint was made against a Police officer and three Police constables 
and the complaint was made over toa Deputy Magistrate under section 20a?of the 
Code of Criminal! Procedure for enquiry and report, who examined three Police 
Witnesses including the first accused, Rahat Bux Chowdhury and permitted the 
accused to be represented by lawyers and to argue that the complaint should be 
dismissed : 

Held, that the Deputy Magistrate (the investigating officer) acted legally in 
examining or questioning the person complained against, but was wrong in per« 

* Criminal Revision No. 737 of 1932, against the decision of T. Roxburgh 
Esq., Sessions Judge of Midnapore, dated the asth June, 1932, affirming that of 
Mr. S. K, Das Gupta, Additional District Magistrate of Midnapore, dated the 13th 
June, 1932. 


1932. 
Cen 
Shyam Sundar 
banshi 
v. 
Srimati Kamal 
Kumari Dassi. 
C. C. Ghose, F. 


CRIMINAL. 


1933. 
w 
February, 24, 3J. 
March, 13. 





260 
r 


CRIMINAL. 
iy 4 


1933. 
Qa 
Fanindra Kumar Das 
v. 
Rahat Bux 
_ Chowdhury. 


March, 13. 


= THE CALCUTTA LAW JOURNAL. [Von. LVIT. 


mitting the accused to be represented by lawyers and to argue that the complaint 
should be dismissed. 


In re Virbhan Bhaganji (1) approved. 

That the complainant was entitled to test the evidence of -the two Police 
witnesses, other than the first accused, by cross-examination, in a formal trial. 

Application for Revision under sections 435, 436 and 439 of the 
Code of Criminal Procedure and section 107 of the Government of 
India Act, 1915, by the Complainant, 

The complaint was dismissed under section 203 of the Code of 
Criminal Procedure. 


‘The material facts appear from the judgment. 


Messrs. J. C. Gupta, Hiralal Ganguli, Bhagirath Chandra Das, 
Haridas Gupta and Jnana Nath Borah for the Petitioner. 


Messrs. Khundkar (Deputy Legal Remembrancer) and Anilendra 
Nath Roy Chowdhury for the Crown. 

C. A. vV. 

The following judgments were delivered : 

Panckridge, J.: This Rule was issued on August 15th, 1932 
and calls on the District Magistrate of Midnapore and the opposite 
parties to show cause why the order of the Additional District 
Magistrate, dated June 13th, 1932 dismissing the petilioner’s 
complaint under Section 203 Cr. P. C. should not be set aside. 
The opposite parties are described as “Rabat Bux Chowdhury, 
Sub-Inspector of Police, and Sheikh Kalu, Police Constable, and 
two other Police Constables of Midnapore Thana.” 

On April 30th r932, Mr. Douglas, the District Magistrate, was 
assassinated at Midnapore. At about rr p.m. that night the 
petitioner who describes himself as a “ home internee” was arrested 
and taken to the Midnapore Thana. It is admitted that he was 
then to all appearance in good health. He was produced before a 
Deputy Magistrate on May rst, and on May 2nd.remanded by the 
Additional District Magistrate to Police custody until May sth. 
Later in the evening of May 3rd, the Civil Surgeon, Capt. 
Drummond, was summoned to the Thana to attend the petitioner. 
He found the petitionerin a hysterical condition and exhausted. 
There were also some bruises visible on his person. They were 
not severe nor did they require treatment, but according to Capt. 


. Drummond they must have been due to some sort of violence. 


The petitioner on that occasion made no complaint against the 
Police. The next morning, May 4th, Capt. Drummond saw the 


Č) (1928) I. L. R. 52 Bom. 448. 
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petitioner again and found him suffering from fever. At 6 p. m. 
the petitioner was removed to hospital where he developed 
pneumonia. He was discharged from hospital on May axst, 1932. 
On that day he filed a’written petition of complaint in Bengali and 
was examined in support of it on solemn affirmation. He stated 
that he was severely beaten at the Thana on the evening of May 
3rd by “one Daroga known as Chowdhury Saheb and three 
Sepahis.” 

The Additional District Magistrate referred the complaint under 
Section 202 Cr. P. C. to the Sub-Divisional Officer for enquiry and 
report. For reasons that are not material the enquiry was evem- 
tually, held by Mr. Islam, Deputy Magistrate who submitted his 
report on May 27th. On June 13th, the Additional District 
Magistrate dismissed the petitioners complaint under Section 
203 Cr.P.C. On June 25th, 1932 the Sessions Judge of Midna- 
pore refused to interfere with the order of dismissal. 


The first ground on which the Rule has been issued is that the 
Deputy Magistrate acted illegally in examining the first accused 
and the police witnesses in the absence of the petitioner and his 
lawyers and in calling for a report from the Superintendent of 
Police. 

Mr. Islam’s report shows that on May 25th he examined 
Bhupendra Nath Banerjee, the Officer in Charge of the Midnapore 
Police Station, Rahat Bux Chowdhury, the Sub-Inspector of Police 
Narayangarh and Kiran Charan-Raha, Circle Inspector. 


It is said that Rahat Bux Chowdhury was examined on solemn 
affirmation but this is denied, I think rightly, by the opposite 
parties, 

The story told by these deponents was that Rahat Bux 
Chowdhury was in Midnapore by chance on May 3rd, Bhupendra 
Nath Banerjee asked him to assist in the investigation into the 
murder of Mr. Douglas by examining the petitioner. Rahat 
Bux Chowdhury consented, but while he was questioning the 
petitioner the latter became violent and hysterical and 
assaulted Rahat Bux, who called to the constables to secure 
the petitioner. This was done but the petitioner’s struggles were so 
violent that he sustained injuries. Ice was sent for, and the Circle 
Inspector communicated with the Superintendent of Police, Mr. 
Evans, who saw the petitioner in the company of the Civil Surgeon. 
The procedure adopted by the Magistrate has been vigorously criti- 
cised by learned Counsel for the petitioner. We have been referred 


251° 
CRIMINAL. 
1933- 
ae! 
Fanindra Kumar Das 
ve? 


Rahat Bux 
Chowdhury. 


Panckridge, F. 


26x. 


CRIMINAL. 
1933- 
been aad 

Fanindra Kumar Das 

v. 

Rahat Bux . 

Chowdhury. 

Panckridge, F. 


THE CALCUTTA LAW JOURNAL. [Vor LYTI, 


to Baidya Nath Singh v. Muspratt (1); Bhim Lal Sah v. Emperor 
(2); Balai Lal Mukherjee v. Pasupati Chatterjee (3) and 
Chandi Charan Mitra vw. Manindra Chandra Roy Chow- 
dhury (4). 


Tt is suggested that a Magistrate to whom a complaint is referred 
for inquiry acts illegally if he examines or questions the person com- 
plained against. I cannot agree with this; no such limitation is 
suggested in the language of the section, and I see no reason to 
dissent from the view expressed in Jn re Virbhan Bhaganji (5) that 
such a procedure is not illegal. It appears to me that to prevent 
the Magistrate from questioning the person complained against, at 
any rate for the purpose of ascertaining what is his answer to the 
charge, if he has one, would be in many cases to render the enquiry 
futile. It is easy to imagine cases where information that the 
accused alone can furnish will conclusively prove the falsity of the 
complaint. But to hold this is not to hold that it is right fora 
Magistrate to examine the accused and then after argument to make 
up his mind which of two rival stories he will accept. I consider 
that although the Magistrate was justified in examining the three 
Police witnesses including the first accused, he was wrong in per- 
mitting the accused to be represented by lawyers and to argue that 
the complaint should be dismissed. This seems to me to be pre- 
cisely the course that has been condemned in Bhim Lal Salv. 
Emperor (2); Balai Lal Mukherjee v. Pasupati Chatterjee (3) and 
Chandi Charan Mitra v. Manindra Chandra Roy Chowdhury (4). 
In: my opinion the petitioner may justly urge that he is entitled to 
test the evidence of the two Police witnesses, other than the first 
accused, by cross-examination, and this he can only do satisfactorily 
in a formal trial. 


The Additional District Magistrate states in his order that he 
leaves out of his consideration the evidence of the three witnesses 
to whom I have referred. He however, as appears from the order 
sheet, permitted a lawyer to address arguments to him on the 
-accused’s behalf. The Additional District Magistrate states that the 
case depends on the uncorroborated statement of the complainant 
himself. This is true if by that is meant that the complainant is not 


(1) (1886) I. L. R. 14 Calc. 141. 
(2) (1912) I. L. R, 40 Calc. 444. 
(3) (1916) 21 C. W. N. 127. 
(4) (1922) 27 C. W. N. 196. 
(8) (1928) I. L. R. 52 Bom. 448. 
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in a position ‘to produce any eye-witness in support of his story. But 
the case is one in which from its nature the production of an eye- 
witness is not to be expected. The failure of the petitioner to name 
his assailants at an early stage seems significant to the Magistrate. 
In my opinion little importance should be attached to this, for it is 
admitted that it was on the orders of the first accused that the con- 
stables forcibly restrained the petitioner. Moreover I do not under- 
stand that it is denied that- Sheikh Kalu was one of those 
constables.. 


In the proceedings strong comment is very properly made on the 
fact that neither.on May 3rd nor May 4th did the petitioner com- 
plain of maltreatment to the Superintendent of Police or to the Civil 
Surgeon. This isan aspect of the matter that demands the most 
careful consideration, but in my judgment the petitioner should be 
given an opportunity -of meeting this point and he will have such an 
opportunity if cross-examined in Court. I do not consider that 
without any explanation on his part his-conduct in this respect so 
clearly demonstrates the falsity of his complaint that he should be 
refused process. 


For the reasons I have given I hold that the order of dismissal 
complained against should be set aside and a furtherenquiry directed 
into the petitioner’s complaint. The Rule is made absolute. 


It is desirable that the enquiry should be held by some Magis- 
trate who has not yet been concerned with the case. 


Patterson, J. :—I agree. 


A. T. M. Rule made absolute. 
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PRIVY COUNCIL. 


© Present: Lord Thankerton, Sir George Lowndes and 
Sir Dinshah Mulla. 


CURRIMBHOY AND CO. LTD. 
v. 
L. A. CREET AND OTHERS. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT ForT WILLIAM IN BENGAL] 


Contract by letters—Stipulation for execution of a formal agreement— Whether 
a condition or term of the bargain—Contract when concluded—Counterclaim, 
not competent in Mofussil Courés—Claim for specifie performance of contract, 
if time-barred, cannot be urged in defence—indian Evidence Act, (I of 1872) 
Sec. 116—Licensee estopped from questioning title of licensor. 

If the documents or letters relied on as constituting a contract contemplate the 
execution of a further contract between the parties, it is a question of construction 
whether the execution of the further contract was intended as a condition or term 
of the bargain, or whether it was a mere expression of the desire of the parties for 
a formal agreement. In the former case, there is no concluded or enforceable 
contract until the condition is fulfilled, i. e., until the formal agreement has been 
executed. In the latter case, there isa binding contract and the reference to the 
more formal document may be ignored : 


Hatafeld Wildendurg v. Alexander (1), followed. 
Harichand Mancharam v: Govind Luxman Gokhale (2), referred to. 


in the Mofussil Court a counterclaim is incompetent, and the defendant must 
enforce any such claim by a separate suit. 

In answer to an action of ejectment, the defendant cannot plead and set upa 
claim to specific performance of a contract, when his right to enforce such con- 
tract by suit has become barred by limitation under the Limitation Act, 
Article 113 : 

Arif v Fadunath Majumdar (3), referred to. 


Where defendant No. 1 came into possession of certain coal mining lands as a 
licensee of the plaintiff, and subsequently the defendant No. 2, as assignee of and 
claiming through the defendant No. 1, entered into possession’: 

Held, that the possession of the lands by both the defendants must be attri- 
buted to the possession given to the defendant No.1 by the plaintiff, and they 
were both barred by section 116 of the Evidence Act ‘from questioning the plain- 
tiff’s title to those lands until they had surrendered possession thereof again 
to him. ° 

Judgment of the High Court, Calcutta (50 C. L. F. 208), varied. 


(1) £1g12] 1 Ch. 234 (288). 
(2) (1922) L. R. so I. A. a5; I. L. R. 47 Bom. 335; 37 C. L. J. 440. 
(3) (1931) L. R. 58 I. A. 91; 53C. L. J. 359. 
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Consolidated appeals No. 21 of-1931 froma decree of the High 
Court, Calcutta, dated the 23rd August 1929, varying a decree of 
the Court of the Additional Subordinate Judge of Asansol, dated the 
rath October 1928. 


On the r4th May 1924 the plaintiff L. A. Creet instituted the 
present suit against Oosman Jamall and Sons, Ltd. for recovery of 
Khas possession of certain lands ; for an account of the coal extracted 
and raised by the defendants, and for damages for breach of con- 
tract. In the alternative there was a prayer for specific performance 
in case the Court came to the conclusion that there was a contract 
which the defendants had a right to have specifically enforced. 


In June 1926 an order was passed for compulsory liquidation of 
the defendant company (Oosman Jamall and Sons, Ltd.), and on the 
28th July 1927 Currimbhoy and Company Ltd. were upon their own 
application added as defendants. 


The trial Court decreed the plaintifs suit against all the defen- 
dants. The plaintiff was declared entitled to recover Khas posses- 
sion of the lands in possession of the defendants, and the value of 
the: coal extracted: was assessed at Rs. 569445, and the plaintiff 
was declared entitled to recover the said sum together with 
Rs. 10,000 as damages for breach of contract. 


From the decree of the trial Judge the defendants Currimbhoys 
alone appealed to the High Court in Calcutta. By a judgment and 
decree, dated the 23rd August 1929 the High Court modified the 
decree of the learned Subordinate Judge. They held that the plain- 
tiff L. A. Creet was not;entitled to possession of so much of the 
lands which Currimbhoys obtained from one J. C. Sarkar and his 
brothers, and that he (the plaintiff) was entitled to get damages from 
“Currimbhoys for extraction of coal from the 28th July 1924 to the 
25th November 1924. The total value of the coal extracted after 
deducting certain sums was found to be Rg, 51,563. 


Against the said decree of the High Court, both the plaintiff 
L. A. Creet and the defendants Currimbhoys appealed to His 
Majesly in Council. See 50 C. Z. J. 208, where the judgment of the 
High Court is reported. , 

Dunne, K. C., G. T. Simonds, K. C, S. Hyam and L. P. E, 
-Pugh for the Plaintiff Creet. : 
_. Upjohn, K. C., DeGruyther, K. C. and J. M. Parikh for the 
the Defendants Currimbhoys. 


During the course of the arguments, reference was made by the 
learned Counsel for the plaintiff to Bilas Kunwar v, Desraj Ranjit 
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Singh (i); Vertannes v, Robinson (2) and J. A. Vertannes v. J. G. 
Robinson (3) in stipport of their contention that both the defendants, 
Jamalls and Currimbhoys, were estopped under section 116 of the 
Evidence Act from setting up any case in denial of the plaintiffs 
title to the lands in suit. 


Their Lordships’ judgment was delivered by 


Lord Thankerton :—These are two consolidated appeals from 
a decree of the High ‘Court of Judicature at Fort William in 
Bengal, dated the 23rd August, 1929, varying a decree of 
the Additional Subordinate Judge of Asansol, dated the rath 
October, 1928. 

Oï the ráth May, i924, the present suit was instituted by L, A. 
Creét agdinst Oosman Jamall & Sons, Limited, for kas possession 
of certain coal mining lands in Mouza Khandra, for an account of 
the coal extracted therefrom by Jamalls, arid for damages for breach 
of contract. In the alternative a panana unuknal decree for speci- 
fic performance was asked for, 

In June, 1926, Jamalls went into compulsory liquidation, and on 
the 17th July, 1926, the liquidator was added as defendant No. 2 ; 
on the 2nd October, 1926, the liquidator filed a written statement 
adopting the written statement filed by Jamalls. 

On the 28th July, 1927, Currimbhoy & Company, Limited, were 
added as defendant No. 3, aS a patty claiming to be interested in 
the lands in suit under an agreement with Jamalls dated the r3th 
September, 1922, and filed a written statement on the rzth August, 
1927. On the 25th January, 1928, the liquidator of Jamalls assigned 
to Currimbhoys the whole rights and interests of Jamallsin their 
alleged contract with Creet, in the subject matter of the present suit 
and in the plant and equipment of their colliery on the lands in suit, 
as well as in, the monies deposited by them under orders of the 
Court. l 

Early in 1920 Creet had obtained mine-prospecting leases in 
réspect of certaii of the lands in Mouza Khandra, and had started 
sitiking a shaft. By letter dated the i8th April, 1920, he proposed 
to Jamialls that théy should take over the enterprise from hith on 
certain terms ; negotiations followed, mostly by correspotidence, in 
course of which Creet agreed that Jamalls should take over the 
place immediately, and, in fact, they took possession from Creet of 
Cértaiti larids, which included the shaft, on the 1st June, 1926, and 

(1) (191g) L. R. 42 I. A. 202; 22C, L. J. 516. 

(2) (1927) I. L. R. 5 Ran. 427; 31 C. W. N. 1078; 46 C. L. J. 126. 

(3) (1990) 52 C. L. J. 254. 
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proceeded to EETA and work the minerals. On the other band, Be 
Creet, who at that time had only got prospecting leases, ‘proceeded 1933. 


to obtain titles to the minerals, and became involved in certain 
litigations, which delayed his obtaining some of the conveyances of 
the mineral rights. Some of these suits weré still pending when L. A Creet. 
the present suit was commenced. 


Currimbhoy & Co. 
Ltd. 


Come _ Lord: Thankerton. 
The main case for the plaintiff Creet was that a contract was con- == 


cluded between him and Jamalls in May, r920, under which -the 
parties were contractually bound to executè a formal agreement 
embodying the terms of the contract, that Jamalls delayed their 
execution of the formal agreement, that, finally, in February, 1923, 
he gave them notice that, if they did rot exécute the agreement 
within fourteen days, he would hold the contract to be at an end, 
and that, in breach of the contract, they failed to do so. In May, 
1924, he raised the present suit, claiming Aas possession, damages 
for breach of contract, and an account of the coal extracted, on the 
footing that they were trespassers. Alternatively, he asked, “if the 
Court finds that the defendants have aright to have any contract 
specifically enforced, ” fora decree for such specific performance 
and a decrce for ‘all such sum orsumsof money or monies that. 
might be payable by the defendants and for executing agreement 
and conveyance mentioned above. or all such agreements atid con- 
veyances as to the Court should’seem fit. 


The main case for the defendants was that a contract was 
concluded between Creet and Jamalls in May, 1920, in terms 
similar to those alleged by the plaintiff, but with the exception 
of any obligation to execute a formal agreement, and that ‘they 
were not in breach of the contract, and they asked for a decree 
- for specific performance. Certain other grounds: of ‘defence’ will 

be noticed later. a 


On the 12th October, 1928, the Subordinate Judge gave 
decree in the plaintiffs favour against all three defendants. He 
accepted the plaintiff’s version of the contract and held that 
Jamalls were in breach of the contract in February, 1923, and 
that the plaintiff duly rescinded it at that time. He further held 
that the defendants were trespassers after that date, and were 
accountable for the value of the coal extracted, less the cost of 
raising it to the bank, from the end of February, 1923, until 1928, 
which he assessed at Rs. 5, 69, 445. He awarded Rs. to, ooo as 
damages for breach of contract. As against these sums he allowed 
‘a deduction of Rs. 30,000, which Jamalls had advanced to the 
plaintiff towards the price payable under the contract and which he 
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regarded as earnest money's bút he disallowed the geduction of: 
payments by Jamialls to Creet, amounting to Rs.'7,6q41.-15 as. 9 pies, 
to reimburse the latter for’ outlays) The learned Judge rejected 
all the defendants’ contentions and gave decree for kkas possession 
and for Rs. 5, 49, 545 with costs. ws Ma 4 

Defendant No. 3, Currimbhoys, appealed against this decree 
to the High Court, which disposed of the appeal on the 23rd 
August, 1929, by setting aside the decree of the Subordinate 
Judge so far as it related to Currimbhoys, save as to costs, and in 
lieu thereof decreed (a) that Currimbhoys should make over 
possession of all lands, surface and underground, mentioned in 
the plaint save and except the lands covered by the conveyance 
from the Sarkars in their favour, dated the 25th November, 1924, 


` with a declaration that the plaintiff Creet was entitled to recover 
damages to the extent of his share in the lands at Karabagan 


during the period from the 28th July, 1924, to the 25th | N ovember: 


, 1924 5 and (6) that in respect of such damages Currimbhoys 


should’ pay to Creeta sum out. of Rs. 51, 563 in proportion to his 
(Creet’s) sharein the lands at Karabagan, ‘with interest. They 
further remanded the case to the lower Court to ascertain the 
sum so payable, and otherwise affirmed the decree of the lower 


Court. : 


It will be necessary later to explain and deal with the defence 
grounded on the conveyance by, the Sarkars, but the decision of 
the High Court was based on a view of the contractual relations 


_ between the parties, which was repudiated by both parties before 


this Board. After February, 1923, certain negotiations took 


_ place between the parties, which finally terminated early in 
1924. These negotiations were expressly stated to. be without 


prejudice, but the High Court took the view that they culmi- 
nated in December, 1923, in a concluded and binding contract, 
which superseded any previous contract there might have 


‘been, They took a slightly more liberal view of the deductions 


to be allowed in calculating the value of the coal extracted, and 


, they omitted the. damages for breach of ‘contract as against 
Currimbhoys. i 


í k 7 Sy er, l 
While previously there may have been some doubt current 
as to the, law in India, it is remarkable that, throughout the 


; pleadings, the judgments and the cases of appeal before. this 
. Board—indeed, until Counsel’s attention was called to it at the 
_ hearing before their Lordships—no reference was made to the 


, decision of this Board, dated the zoth 1" December, 19227 in 
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Harichand = Mancharam v. Govind Luxman .Gokale (1), which 
made clear that the principle of -the English law which is 
summarised in the judgment of Parker J. in ies a A v. 
Alexander (2) applies in India. “Parker J. states :— 


“It appears to be well settled by the authorities that if the 
documents or letters relied on as constituting a contract contemplate 
“the execution of a further contract between the parties, it isa 
“ question of construction whether the execution of the further 
` contract isa condilion or term of the bargain or whether it is a 
mere expression of the desire of the parties as to the manner in 
‘which the transaction already agreed to will in fact go through. 
In the former‘case there is no enforceable contract either because 
_the condition is unfulfilled or because the law does not recognise 
acontract to enter into a contract. In the latter case there is a 
: -binding contract and the reference to the more formal document 
` may be igriored. 2 


` In the present case, ifthe execution of a formal agreement, 
zas the plaintiff maintained and the Subordinate Judge held, was 
intended to be a condition of the bargain of May, 1920, it followed 
that the latter never became an enforceable contract and the 
‘finding of breach of contract disappeared. If, on the other hand, 
as maintained by the defendants, it was a mere expression of the 
“desire for a formal agreement, it could be ignored, and any case 
“of breach of contract by refusal to sign it equally disappeared. 
It follows, as conceded’ before their ‘Lordships by plaintiff’s 
Counsel, that it is no longer possible to treat the defendants as 
trespassers, their possien having been originally granted by the 
_ plaintiff. É 


ae The claim that the defendants were „in breach of contract 
and that they were trespassers after February, 1923, being thus 
out of the way, their Lordships are of opinion, in the view that 
“hey take of the case, that it is immaterial whether there was a 
concluded contract or.,not, but it is necessary, first of all, to 
„ dispose of certain contentions maintained before them on behalf 
‘of Currimbhoys, 


It was maintained on behalf of Currimbhoys that, as assignees 
of Jamalls, they were entitled to a decre for specific perfor- 
“mance of a contract concluded in May, 1920, as maintained by 
* them, or, failing that, a contract to be implied from the posses- 

sion then obtained by them and the subsequent ee of both 

(1) (1922) L. R. sol. A. 25 5 37 C. Ls Je 440 

(2) [1912] 1 Ch. 284 (288). 
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‘parties,’ whether these amounted to a waiver of the condition 


as to a formal’ agreement, leaving the remaining terms as .a 


concluded contract, or necessarily implied the conclusion of a’ 


new agreement. While a perusal of the correspondence from 


May, 1920, to February, 1923, satisfies their Lordships that the 


demand fora formal agreement was repeatedly made and never 


„departed from by the plaintiff, and that no new agreement can 
. be implied from the res geste, as the plaintif’s attitude precludes 
„any such conclusion, any claim by the defendants for specific 
„relief is now clearly barred by limitation and cannot be enter- 


tained. It was admitted by the defendants’ Counsel that in 
the mofussil Court a counterclaim is incompetent, and any such 
claim must be enforced by a separate suit. No such suit has been 
raised, and any such claim has long ago suffered limitation under 
Article 113 of Schedule I to the Limitation Act, which prescribes 
a period of three years from the date fixed for performance, or, 
if no such date is fixed, when the plaintiff has nolice that perform- 


‘ance is refused. The defendants’ Connsel sought to found ona 
"passage in the judgment of this Board in Arif v. Jadunath 
"Majumdar (1); the passage is as follows :— 


- “Their Lordships find themselyes in agreemeut with the High 
Court in the view that Walsh v. Lonsdale, (2) has no application to 
this case, owing to the fact that the respondent’s right to enforce 


„the verbal contract had been barred long before the commence- 


ment of the present suit. The respondent was not in a position 
to obtain specific performance of the agreement for a lease from 
the same Court and at the same time as the relief claimed in this 
action. Had he been so entitled, the position would be very 
different, for then the respondent could claim to have executed in 
his favour by the appellant an instrument in writing which he conld 
duly have registered, the appellant’s ejectment action being stayed 
in the meantime. In these circumstances the respondent would 
obtain complete protection, but consistently with and not in viola- 


tion of the provisions of the Indian statute.” 


In the case suggested in the latter part of that passage, if 
the respondent had delayed until, at a date subsequent to the 
raising of the ejectment action, his right to institute the counter- 
action became barred by limitation, he would have been no better 
off than he was with the limitation bar in operation when the 
ejectment action was instituted. 


(1) (1930) L. R. 58 I. A. gt (101) ; 53 C. L. J. 359. 
(2) (1882) L. R. 21 Ch. D: 9. f . 
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There remains the contention of Currimbhoys based on the 
registered lease by the Sarkars in their favour, dated the 25th 
November, 1924, of their rights as co-sharers to the coal lying 
under 100 bighas of bafeapti khas and khas khalasi lands in Mouza 
` Khandra, and, in particular, under Karbagan, which is part of 
the lands of which recovery of possession is sought by the plaintiff 
in this case. They maintain that the plaintifi’s claim to &has 
possession must be limited accordingly, and that any claim to the 
value of coal extracted after 25th November, 1925, must also be 
‘ so limited. The Subordinate Judge held that possession of all 
lands in the mouga by the defendants must be attributed to the 
possession given to Jamalls by the plaintiff and that, in view of 
Section 116 of the Evidence Act, they could not question the title of 
the plaintiff till they had surrendered possession to him, ‘The High 
Court sustained the contention of Currimbhoys and, as already 
stated, found that the plaintifi’s claim for as possession and his 
claim for the value of coal extracted must fail in so far as the 
property, surface and underground was covered by the lease of 
25th November, 1924. It is difficult to follow their reason for 
excluding the operation of Section 116, especially as they found 
that Currimbhoys were in possession of the disputed colliery from 
September, 1922. Their Lordships agree with the finding of the 
Subordinate Judge that the possession of both Jamalls and Currim- 
bhoys must be attributed to the possession given to Jamalls by 


the plaintiff in May, 1920, and they further agree with his conclu-° 


sion that both defendants are barred by Section 116 from ques- 
tioning the plaintiffs title until they have surrendered possession 
again to him. It was argued that Section 116 only excluded a 
challenge of the plaintiff’s title as at the time when he gave posses- 
sion to Jamalls, and that the plaintiff’s title was only challenged as 
from and after the lease by the Sarkars, but the Sarkars only com- 
municated to Currimbhoys the same title as they had held in 
May, 1920, for the plaintifi’s action against the Sarkars proved, 
in its result, that he had no right to a title from them. Accord- 
ingly, any right of challenge open to Currimbhoys was equally open 
to the Sarkars in May, 1920, when Jamalls were given possession. 
Their Lordships are therefore of opinion that the plaintiff 
Creet is entitled to A#as possession of all the lands, surface and 
underground, in Mouza Khandra which are in the possession of 
the defendants, and that the defendants must account to the 
plaintiff for the value of the. coal extracted by them during the 
period of their possession from the 1st June, tg20, onwards on 
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the lines hereinafter indicated, subject to adjustment as regards 


932; certain payments which the plaintiff has received. For this 
‘Currimbhoy & Co. purpose it will be equitable to revise the decree of thé Subordinate 
Lia, Judge against defendants Nos. r and 2, as the claim for damages 
-L. A. Creet. ‘for breach of contract is not tenable, ahd all the eae snore 
‘be included in the same decree. ° 
In the account to be taken, the plaintiff will be credited with 
the gross value of the coal, calculated, so far as available, on the 
prices actually realised by the defendants in open matket and 
‘quoad ultra at current market prices, as, nearly as these can'be 
‘fixed by the Court. As against the gross value of the coal there 
“will be charged all expenses properly incurred by the defendants 
‘in getting the coal, bringing it to bank and marketing it including 
‘any rents or royalties so incurred; if these are not ascertainable, 
“the Court will fix a proper rate to be deducted from the gross 
‘value in respect of these matters. A deduction from the gross 
_value will also be allowed, to be based on a reasonable rate of 
‘depreciation on any capital expenditure by the defendants in- 
“respect of development of the mines, structures above and below 
ground, boilers and machinery, properly incurred forcolliery porposes, 
‘Any amount realised on their removal under cecree of the Court 
is not necessarily relevant to the determination of a proper rate 
“of depreciation. The nett amount thus arrived at will form the 
first item in the account. 
i The defendants will be credited with the following amounts, — 
* viz. : (1) the sum of Rs. 30,000 advanced by them to the plaintiff, 
‘which was allowed as a deduction by the Subordinate Judge, 
*(2) the sum of Rs. 7,641-15 as. 9 pies, paid by the defendants to 
E which was disallowed by the Subordinate Judge, and (3) 
tthe sum of Rs. 55,000 paid into Court by the defendants, and 
~ subsequently paid out to the plaintiff. 
It will be necessary to recall the decrees dated the rath 
‘October, 1928, and the a3rd August, 1929, and to remand the 
* case to the High Court to ascertain the balance due on an account 
` taken: on the above lines, the Court determining what interest, if 
any, should properly be allowed on any of the items, and to dispose 
~of the case. Their Lordships will humbly advise His Majesty 
accordingly.. No costs will be .allowed in the lower Courts up to 
: the present stage or in the present appeals; any further costs will 
tbe dealt with by the Court in India. 
- Sanderson, Lee & Co. : Solicitors for the Plaintiff Creet. 
ct. Watkins € Hunter : Solicitors for the Defendants Currimbhoys. 
EK. J. R Decree varied, 


‘Lord Thankerton. 
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Present $ ‘Lorid Atkin, Lord Macmillan and Sir John Wallis. : 


R. S. ROCHI RAM P.C. 
ses y. l : 1933; 
FAIZULLAH KHAN AND ‘OTHERS. "> Fanuary, 30. 


t cid, 


- 


[ On APPEAL 1 FROM THE COURT OF THE JUDICIAL COMMISSIONEŠ, 
N. W. FRONTIER Provixcr, ] 


ta 


4 


Indian Limitation Act (IX of 1908), Art. 106—Suit on basis of final settlement 
of parinership accounts —Consideration for. , 


It is open to all the partners of a dissolved partnership to meet together and 
come to a final settlement of the partnership accounts, althongh a suit for 
rendition of those accounts has then become barred by time under Art. 106 of 
the Indian Limitation Act. There is ample consideration in such a case, namely, 
in the mutual promises made by the partners to abide by such settlement, and a 
suit, on the basis of the settlement thus arrived at, is maintainable. n 

Consolidated Appeals No. 45 of 1930 from two decrees of the 
Court of the Judicial Commissioner, North-West Frontier Province, 
dated the 28th January, 1929, affirming two decrees of the District 

: Judge, Dera Ismail Khan, dated the 12th March, 1928. 


The questions raised on the appeal were: (1) whether or not 
there was a settlement of accounts arrived at with the consent and 
‘concurrence of the partners about the end of 1924, (2) assuming 
there -was a settlement arrived at, could it be the basis ofa valid 
cause of action. 


_ Wallach for the Appellant: At the time of the alleged 

settlement, a suit for partnership accounts was barred by time 
“under Art. 106 of the Limitation Act; consequently, unless the 
settlement conformed with the requirements of Section 25 of the 

` Contract Act, it could not be the basis of a fresh cause of action. 
It was a contract without consideration. 


DeGruyther K. C.and Parikh for the Respondents were` not 
‘called upon to argue. 


This Lordships’ judgment was delivered by 


- Lord Atkin :—These are two appeals from a judgment and January, 30. 
two decrées of tbe Court of the Judicial Commissioner ‘of -the poe 

- North-West Frontier Province, in which the plaintiffs were Faizullah 

Khan in’ the‘ first suit and Mauladad Khan, since deceased, in 

- the ‘second suit; who were suing to recover their shares on a’ 
settlement of certain ‘partnership transactions between them and 
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the respective defendants. It appears thatthe plaintiffs had been 
partners in a contract for supply and transport, which had been 
obtained from the Commissariat Department, and which ran from 
September, r919, to March, 1920. There was a second contract 
obtained afterwards in continuation of the first, but with that their 
Lordships are not concerned in these two suits. The accounts 
of the parties were not finally adjusted until the year 1924, and at 
that: date it is alleged by each of the plaintiffs that a settlement 
was atrived at between all the partners under which each plaintiff 
became entitled to the amount of money for which he is suing, 
and an account is produced which is in the handwriting of the 
principal defendant, Rochi Ram, who is the appellant here, 
and who appears to have been the manager of the particular 
business for the partners, in which a statement is drawn up of 
the amount due standing to the credit of the partners, and the 
shares of the respective partners are shown under a heading 
“To be distributed,” the shares being the shares for which the 
two plaintiffs sue. This settlement is said to have been arrived 
at towards the end of 1924, and the suits were brought in 1927, 
so that no question of limitation could possibly arise in respect 
of the amount due under the settlement. There are two defences: 
One is that no settlement was in fact arrived at, but there was 
a draft settlement that was never signed by the parties and was 
not intended to be a final arrangement between them. Upon 
that matter, both the trial Judge and the Judicial Commissioner 
have found that in fact a final settlement was arrived at. There 
seems to have been ample evidence upon which they could so 
find, and these are concurrent findings of fact with which the 
Board would not interfere except on very special grounds, Their 
Lordships see no reason at all for dissenting from this view, which 
is the view in fact taken by the two Gourts and, therefore, it must 
be taken that there was at the end of 1924 a final settlement of 
the partnership accounts under which the respective plaintiffs 
would have become entitled to the sums for which they respectively 
sued. i 
The only other point that was raised was tbat there was 
no consideration for such a settlement because it is said that 
Article 106 of the Limitation Act provides a period of limitation 
for suits for an account and share of profits of a dissolved partner- 
ship, the period of limitation being three years, and that the time 
from which the -period begins to run is the date of the dissolution, 
and inasmuch as this settlement was arrived at more than three 
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years from what is said to be a dissolution of the partnership, PC. 


namely, the determination of the joint adventure, it is said that 1933; 
the partners had only agreed to settle something which they p o¢ RochiRam 
were not bound to account for. In fact this seems to be due to 
a misapprehension of the law in respect of consideration. It pect 
may be true, and their Lordships say nothing on that point one Lora Atkin, 
way or the other, that one partner could only have asked for x 
an account under Article 106 within three years of March, 1920, 
but that has no bearing at all upon the question when in fact 
they have come together and have agreed to an account between 
themselves, and have made mutual promises to abide by such 
settlement. There is ample consideration in such a .case for the 
promise given by each partner in the mutual promises made by the 
other partners ; and the fact, if it be a fact, that they could not 
have sued originally for an account, seems to have nothing to 
do with the situation which arises when they do meet together 
and agree that an account shall be taken and make mutual promises 
upon that footing. 
The Comt of the Judicial Commissioner, in their Lordships 
opinion, was quite correct in coming to the conclusion that in 
this case there was consideration for the contract, and in the 
result, therefore, it follows that the judgments below were right, 
and that these appeals must be dismissed with costs, and their 
Lordships will humbly advise His Majesty accordingly. 
H. S. L. Polak: Solicitor for the Appellant, 
Stanley Johnson and Allen: Solicitors for the Respondents. 
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[On APPEAL FROM THE HIGH -COURT OF JUDICATURE 
AT Patna. ] 


Civil Procedure Coie, (Act V- of 1908), Sec. 48(1) (b)—" Subsequent order”, 
directing payment of money—Indian Limitation Act, (IX of 1908), 
Sec. 15(1)—Execution of decree stayed by injunction or order. 


The “subsequent order” directing payment of money. contemplated by 
section 48{1) (b), Civil Procedure Code, 1908, must be an order in the suitin 
which the decree is made, and an order which directs payment by the debtor or 
the surety of money in respect of the judgment-debt. 


Under the Limitation Act, 1908, section 15(1), in order to exclude the period 
during which the execution of the decree had been stayed by injunction or order, 
there must be an order slaying execution and, semble, it must be an order passed 
‘during the pendency of an application for execution of the decree. Where an 
order was passed, not in the suit in which the decree was made, but in another 
suit, and the order did not stay execution at all but merely said that the decree- 
holder was to wait for some time for payment of the decretal amount ¢ 

Held, that it was not in any sense within the meaning of the section, a slay of 
the execution by injunction or order, 

Judgment of the High Court, Patna, (1929 A. I. R., Pata 597) affirmed, 


Appeal No. 126 of 1930 from a decree of the High Court, 
Patna, dated the roth July, 1929, which in effect affirmed an order 
dated the 19th September, 1927, of the Court of the Subordinate 
Judge of Monghyr. 

The question for determination was whether the appellants 
decree-holders’ application made on the 13th July, 1927, for execu- 
tion of a decree, dated the 1st April, 1914, as against the respondent 
(surety) was barred by section 48 of the Civil Procedure Code, 
and whether limitation was saved, under section rs (1), Limitation 
Act, by reason of an order staying execution. 


It was provided by the decree in question that the plaintiffs 
appellants should not take out execution of the decree “till March 
1915”. The present respondent was not a judgment-debtor under 
that decree, but was liable as a surety. Between 1915 and 1925 
the plaintiffs made a series of applications against the judgment- 
debtors for execution of their decree, whereby the decree was 
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satisfied only in part. On the 13th July, 1927, the plaintiffs filed 
the application, giving rise to this appeal, against the surety (the 
present respondent) for the recovery of the balance of their decree. 
The Subordinate Judge rejected the application, holding that it 
was barred by section 48, Civil Prccedure Code, having been 
made more than 12 years, from the 1st April, x915, when the 
decree became capable of execution. On appeal, the High Court 
affirmed the order of the Subordinate Judge. The learned judges 
of the appellate court further held that the application was also 
barred by the Limitation Act, article 182, clause (5). They con- 
sidered that a surety did not become a joint debtor with the 
principal judgment-debtor within the.meaning of Explanation I to 
Art. 182, following in this respect the rulings reported in Narayan 
Ganfatbhat v. Timmaya (1), Birendra Chandra Singha v. Tulsi 
Charan Ghose (2), Raja Raghunandan Prasad singh v. Raia 
Kirtyanand Singh (3), and they therefore held that the previous 
applications for execution, made against the judgmentdebtors 
alone, did not save limitation as against the surety (the present 
respondent). 

The judgment of the High Court is reported in 1929 A. I. Ra 
Patna, 597. 


Against the decree of the High Court, the plaintifs decree- 
holders appealed to His Majesty in Council. 

Str Dawson Miller, K. C. and S. Hyam for the Appellant. 

Dunne, K, C. and Wallach for the Respondent. 

Their Lordships’ judgment+was delivered by 

Lord Tomlin :—This is an appeal from a decree of the High 
Court at Patna, which affirmed an Orcer dated roth September, 
1927, of the Court of the Subordinate Judge of Monghyr. 

The question arises in this way. On the rst April, 1914, a 
decree was made in certain rent suits by which by consent the 
present appellants, or their predecessors, obtained a decree for 
Rs. 1, 84, 521, besides further interest thereon at 8 annas per cent. 
per month. ; 

It was provided by the decree that the plaintif should not 
take out execution of the decree until March 1915, so that there 
was a year’s suspension. 

The present respondent was a consenting party to the decree 
in his capacity as surety. The result of that apparently is that 

(1) (1906) I. L. R. 31 Bom. 50. 

(2) (1926) 85 I. C. 657. 

(3) (1928) I. L. R. 8 Pat. 310. 
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the decree can under section 145 of the Civil Procedure Code 
be executed against him as though he were a party to the’suit and 
the principal debtor. 

Having obtained that decree, the plaintiffs made a number of 
applications for execution. 

The first was made on the 23rd June, 1915, and apparently was 
struck off on the 24th June, 1916, without there being any satisfac- 
tion of the decree. 

A second application was made on the roth September, 1918, 
and that again was struck offon the 25th March, r919, without any 
satisfaction of the decree. 

A third application was made on the roth April, 1919; but in 
the meantime the defendants in the rent suits who apparently were, 
or claimed to be, interested in the Srinagar Raj, as one of their 
principal assets, had a suit commenced against them by a lady of 
the family, the nature of which does not very clearly appear but 
which was evidently a suit for the protection of the property in the 
interests of the family. 

In the course of that suit apparently in January, 1920, a recei- 
ver was appointed, and on the 31st January, an application was 
made in that suit by the appellants in the absence of the judg- 
ment debtors and of the surety, which resulted in an Order in that 
suit for payment of Rs. 9, oco half-yearly by the receiver in that 
suit to the appellants in respect of their judgment debt in the rent 


. Suits. 


In fact, the receiver paid nothing. 

On the 24th February, 1920, the third application for execution 
in the rent suits which was up till that moment pending, was 
struck out. About this time it appears that at the instance 
of the receiver in the Raj suit, the proceedings in the rent suits 
were transferred from Mongbyr, where they had, theretofore been 
conducted, to Bhagalpore where the Raj suit was proceeding ; 
and presently an application was made by the appellants in the 
Raj suit asking in effect that’ either the receiver might pay their 
debt, or that they might levy execution on the property of the Raj 
in the hands of the receiver. 

That application seems to have come before the Subordinate 
Judge on many occasions and on each occasion he saw fit to 
postpone decision and ultimately, according to the Order Sheet, 
on the 16th September, 1922, he made an Order that the appellants 
were to wait for some time fer payment of the larger decree, and 
he directed an account of the smaller decree. That only means 
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that the compromise decree was made up of two separate sums, a 
bigger_sum and a smaller sum; so that the result of that was 
that they were left with rothing in the main to satisfy their debt. 
At that moment when that Order was made, it is to be observed 
that there were in fact no execution proceedings pending at all. 
The appellants appealed against the last-mentioned order and on the 
16th April, 1923, that is seven months afterwards, the order was set 
aside. 

On the rsth May, 1923, that isa month after the order was set 
aside, the appellants made their fourth application for execution in 
the rent suits. That;:was struck off on the 8th June, 1923, and 
there is no information as to why it was so struck off, although it 
appears that in the meantime some sum had been paid tò the appel- 
lants by the receiver in the Raj suit. 


On the 11th June, 1923, that is three days after the fourth appli- 


cation was struck cff, the appellants made a fifth application for _ 


execution and that was struck off on the 30th March, 1926. But in 
the meantime, in some way or another, they had succeeded in 
getting an order for the sale of the Raj property, presumably in the 
Raj suit, and the Raj property was in fact sold and something over 
a lakh of rupees was realised and paid to them in satisfaction 
pro tanto of their judgment debt. But there remained a substantial 
sum still owing to them, 


On the r5th June, 1925, they made a sixth application for execu- 


tion in the rent suits. Their Lordships have no particulars of that’ 


application, or what happened to it, it probably suffered the fate of 
its predecessors and was struck off without any particular result. 


_ On the 13th July, 1927, there followed a seventh application for 
execution in the rent suits. It is to be observed that the six appli- 
cations which have been mentioned up to this point were all appli- 
cations against the judgment-debtors. The seventh application was, 
however, an application against the surety. This application founds 
the present appeal before their Lordships Board, because objection 
was taken to it that it was out of time. That objection was upheld 
in both Courts below, and it is against that conclusion that the 
present appellants have appealed to His Majesty in Council. 


Now two points are made by the appellants. The first is that 
though under section 48 of the Code of Civil Procedure it is 
prima facie barred, because a period of twelve years has run, it is 
saved by the order of the 31st January 1920, by which the receiver 
was ordered to make half-yearly payments to the appellants, on the 
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ground that that order is within the meaning of section 48(1) (b) a 
subsequent order directing payment of money. 


The section is as follows :—“ Where an application to execute a 
decree not being a decree granting an injunction has been made, no 
order for the execution of the same decree shall be made upon any 
fresh-application presented after the expiration of twelve years from: 
(a) the date of the decree scught to be executed, or (b) where the 
decree or any subsequent order directs any payment of money or 
the delivery of any property to be made ata certain date orat 
recurring periods, the date of the default in making the payment or 
delivery in respect of which the applicant seeks ‘to execute the 
decree. ” 

Their Lordships are of opinion that on the true construction of 


the section the subsequent order must be an order inthe suit in 
which the decree is made, and an order which directs payment by 


_ the debtor or the surety of money in respect of the judgment debt. 


\The order of the 31st January, 1920, satisfies none of these condi- 
tions. Itis an order made ata time when some of the property 
which was believed to be the property of the debtors was the subject 
of some suit in the nature of an administration suit, in which a 
receiver had been appointed. The application forthe order made 
in that suit was made in the absence of the judgment-debtors and 
in the absence of the surety, and the order for payment was an order 
on the receiver in that suit. That, in their Lordships’ opinion, is not 
such an order as is contemplated by section 48(1) (b) at all, and that 
point, therefore, fails, 


The second point depends upon section 15 of the Indian Limi- 
tation Act, 1908, which is in these terms !—“ (1) In computing the 
period of limitation prescribed for any suit or application for the 
execution of a decree, the institution or execution.of which has been 
stayed by injunction or order, the time of the continuance of the 
injunction or order, the day on which it was issued or made, and the 
day on which it was withdrawn, shall be excluded.” 


The point made by the appellants is this. They say that on the 
16th September, 1922, the Judge in, the Raj suit ordered, according 
to the note in the order paper—their Lordships have not the order 
before them—that the decree-holders were to wait for some time for 
payment. That -order was, set aside on the 16th April, 1923. 
Therefore, there was an interval of seven months during which the 
order of the 16th September, 1922, was in operation. The appellants 
say that was a stay, and those seven months saved the situation for 
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them, because if those seven months are not counted, the present 
application was in time. 

Now, the first thing to be observed is that at the time when that 

‘order was made, there was in fact no application for execution 
pending at all. It was an order, again, made in the Raj suit and not 
in the rent suits; it was an order made onan application by the 
decree-holders seeking leave to proceed against property in the 
hands of the receiver, in the Raj suit. It was an order which did 
not stay execution at all, but simply said that so faras that appli- 
cation in that suit was concerned, the appellants were to wait. That 
seems to their Lordships not to be, in any sense within the meaning 
of the section, a stay of the execution by injunction or order. This 
point also fails. 

A number of other points were discussed in the Courts below, 
including the relation between section 48 of the Code of Civil Pro- 
cedure and section 15 of the Indian Limitation Act, 1908; also the 
relation between section 48 of the Code of Civil Procedure and 
Article 182 of the Limitation Act. Having regard to the view which 
their Lordships take of the two points that have been raised, those 
matters do not fall to be considered at all. The result must be that 
their Lordships will humbly advise His Majesty that this appeal 
should be dismissed and the appellants must pay the costs. 

Barrow, Rogers and Nevile: Solicitors for the Appellant. 

H. S. L. Polak: Solicitor for the Respondent. 


K J. R. f Appeal dismissed. 


CIVIL REVISION.. 
Before Mr. Justice S. N. Guha. 
THE MADRAS AND SOUTHERN MARHATTA 
RAILWAY COMPANY LIMITED. 
v. : 
SUNDARJEE KALIDAS,* 


Damages Risk Notes, Forms Aand B—Indian Railways Act (IX of 1890) 
Sec. 72—Burden of proof—Contract limiting responsibility—Misconduct—~ 
Culpable negligence. i 


* Civil Rules Nos. 1138 and 1139 of 1932, against the decision of Judge of 
Court of Smal! Causes at Sealdah (24-Perganas), dated the goth July, 1932. 
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The Risk Note in form A 1s used when articles tendered for carriage are 
already in bad condition or so defectively packedas to be liable to damage in 
transit. Risk Note in form B is used when the consignor elects to despatch at 
special reduced rates at owner’s risk goods for which an alternative, ordinary or 
risk acceptance rate is quoted in the railway tariff. In both cases itis provided 
by the terms of Risk Notes that the Railway Administrations are free from all 
responsibility from any loss or damage from any cause whatsoever, except upon 
proof that such loss or damage arose from misconduct on the part of the Railway 
Administrator’s servants. Such a special contract permitting the Railway Adminis- 
tration to limit its responsibility and liability, if it is in approved form as pres- 
cribed by the Risk Notes, is not ultra wires of section 72 of the Indian Railways 
Act: Toonya Ram v. East Indian Railway Company (1) and other cases. 


The onus of proving misconduct is on the party alleging it: Stevens v. Great 
Western Ratlway Company (2). 

When misconduct on the part of the servants of the Railway Administrator is 
alleged, it must be shown that the servants were actually responsible for the guilty 
or wrongful act; knowledge on the part of the Railway Administration, or of 
their servants that an act was likely to cause injury is not sufficient: Forder v. 
Great Western Railway Company (3). 

Misconduct is not necessarily established by proving even culpable negligence : 
Glenister v. Great Western Railway Company (4) and Forder v. Great Western 
Railway Company (3). Misconduct is something opposed to accident or negli- 
gence. Lewis v. Great Western Railway Company (5). It is the intentional 
doing of something which the doer knows to be wrong, or which he does reck- 
lessly, not-caring what the result may be: Forder v. Great Western Railway 
Company (3) and other cases. l 


Application for Revision under section 25 of the Provincial 
Small Causes Court Act by Defendant No. 2. ' 

Suit for damages. 

The material facts appear from the judgment. 


Messrs. Romesh Chandra Sen and Jitendra Kumar Sen Gupta 
for the Petitioners, 


Messrs. Hiralal Chakravarty, Ramendra Mohan Majumdar and 
Sailendra Kumar Palit for the Opposite Party (Plaintiff). 


The following judgment was delivered : 


Guha J:—The petitioner was the defendant No. 2 in the suits 
instituted by the plaintiff, opposite party for damages, on the 
allegation that a number of bags of tobacco had been damaged 


(1) (1902) I. L. R. 30 Calc; 287. 
(2) (1885) 52 L. T. 324. 

(3) [1905] 2 Ka B. 532. 

(4) (1873) 29 L. T. 423. 

(5) (1877) 3 Q. B. D. 195. 
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during transit from Niphani to Shalimar. The consignments in 
question were both covered by Risk Notes in Forms A. & B. The 
defendant denied liability in the matter of the claim for damages 
as made in the suits; pleaded protection under the Risk Notes ; 
and asserted that all possible care of the goods consigned was taken. 
The case of the defendant was that the damage to the consignment 
was due to causes which were beyond the control of the Railway 
Administration (Defendant 2). 

The learned Judge of the Court of Small Causes at Sealdah 
by whom the suits were tried, after stating the case for the 
parties before him, observed that “the existence of the aforesaid 
damage would lead to an assumption that there was negligence on 
the part of the 2nd defendant suchias to entitle the plaintiff to 
relief sought ; it has not been established by any reliable indepen- 
dent evidence that there was absolute want of negligence on their 
part.” With reference to the Risk Notes executed by the plaintiff, 
which purported according to their terms to protect the Defendant 
No. 2 from liability except upon proof of misconduct of the Rail- 
way Administration’s servants the learned Judge remarked as 
follows: “It does not appear from the evidence on the record 
that the officers of the second defendant in whose line the damages 
have occurred, took all necessary precaution, for had they done 
so, the goods would not have been damaged. Now, this would 
lead to a finding of misconduct on their part.” The court below 
concluded by saying that on a consideration of the evidence and 
circumstances of the cases, the suits by the plaintiffs were to be 
decreed. 

The defendant No. 2 applied to this Court for revision of the 
decision arrived at by the Court below: and Rules were granted 
by this Court on three grounds specified in the applications to this 
Court. The first of these grounds related tothe question of onus 
of proof in the-matter of misconduct of the servants of the Railway 
Administration concerned, in view of the Risk Notes in forms A 
and B. The next ground was with reference to there being no 
evidence of misconduct on the part of the servants of the Railway 
Administration. The last of the three grounds was that the Court 
below had erred in law in helding that merely because the goods 
had been damaged, the inference was that the defendant did not 
take all necessary precautions to prevent the damage complained 
of, 


Itis necessary to take into consideration the scope and signi- 
ficance of the Risk Notes, in view of the question arising for, con- 
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sideration in these cases, regard being specially had to the question 
of burden of proof as raised in them. The Risk Notes in form 
A is used when articles tendered for carriage, are already in bad 
condition or so defectively packed as to be liable to damage in 
transit ; Risk Note in From Bis used when the consignor elects 
to despatch at special reduced rates at owners Risk, goods for 
which an alternative, ordinary or risk acceptance rate is quoted 
inthe Railway tariff. In both cases it is provided by the terms 
of Risk Notes that the Railway Administrations are free from all 
responsibility from any loss or damage from any cause whatsoever, 
except upon proof that such loss or damage arose from misconduct 
on the part of the Railway Administration’s servants. So far as 
the question of the onus of proof is concerned, the statutory pro- 
vision contained in Section 72 of the Indian Railways Act limits 
the responsibility of.a Railway Administration in the case of Risk 
Notes, and the Risk Notes require proof of misconduct on the 
part of the Railway Administrations’ servants. The obvious impli- 
cation of the provision of the law is that the onus of proving 
misconduct is on the party alleging it, and this is what may be 
taken to be the settled law in England. [See Stevens v. Great 
Western Ry. Co. (1)|. When misconduct onthe part of servants 
is alleged, it must be shown that the servants were actually respon- 
sible for the guilty or wrongful act; knowledge ‘on the part of the 
Railway Administration, or of their servants that an act was likely 
to cause injury is not sufficient [See Forder v. Great Western 
Railway Co. (2)]. It may also be noticed in this connection that 
it was observed by Their Lordships of the Judicial Committee of 
ths Privy Council, in the case of Tambol v. Great Indian Penin- 
sular Ry. (3), with reference to Risk Notes in Form H, which is 
used as an alternative to Risk Note in Form B, when a sender 
desires to enter into a general agreement instead of executing a 
separate Risk Note for consignment, that a Railway Administration 
was exhonerated for damage to goods except where the loss was 
due to its wilful neglect, and there was ample evidence in the case 
before the Judicial Committee, of negligence on the part of the 
administration, but the administration could not be made liable 
merely on that account, in the absence of finding of wilful neglect. 
The word ‘misconduct’ has now taken the place of the expression 
‘wilful neglect’? in the Risk Notes in Form B and H approved by 


(1) (1885) 52 L. T. 324. 
(2) (1935) 2 K. B. 532. 
(3) (1927) L. R. 55 I. A. 67 ; 47 C. L. Je 214. 
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the Governor-General-in-Council under Section 72 of the Indian 
Railways Act. The question as to what is misconduct in the matter 
of fixing liability on a Railway Administration has received the con- 
sideration of the Courts in England : and it may be taken to be well- 
settled now, that misconduct is not necessarily established by proving 
even culpable negligence [Gnister v. Great Western Railway Co. (1). 
Forder v. Great Western Railway Co. (2)|. Misconduct is something 
opposed to accident or negligence [Zewis v. Great Western Ry Co. 
(3)] it is the intentional doing of something which the doer knows 
to be wrong, or which he does recklessly, not caring what the 
result may be [Forder v. Great Western Ry. Co. (2); Norris v. 
Great Central Ry. (4); Shephard and Son v. Midland Ry. (5Y). 
‘The question. to be considered next is, whether a rule as contained 
in Section 72 of the Indian Railways Act permitting a Railway 
Administration to limit its responsibility and liability by a special 
contract with the general law and the Indian Contract Act impose 
on parties, has been considered in many decision by the High 
Courts in India, and there can be no doubt that the authoritative 
view on the subject about which there has not been any divergence 
of opinion up to the present time, is that a limitation of responsi- 
bility and liability, if it is in approved form, as prescribed by the 
Risk Notes, is not ultra vires [See Toonya Ram v. East Indian 
Railway Company (6) ; East Indian Railway Company, v. Bunyad 
Ali (7), Balaram Harichand v. The Southern Markatta Railway 
Company (8) ; The Madras and Southern Markatta Ry. v. Mattai 
Subba Rao (g)|. There was then the onus of proof on the plaintiff 
claiming damages against a Railway Administration, by virtue of 
the statutory provisions contained in Section 72 of the Indian 
Railways Act, and under the clear terms of the Risk Notes in 
Forms A and B. There was also the initial burden on the plaintiff 
ina suit to prove his case before the court. The plaintiff, it must 
be said, had failed to discharge the twofold burden that was on 
him ; and itis not too much to state that he had not made even 
a beginning in the way of evidence on which liabillty could be fixed 
on the defendant No. 2 in the suit. 

(1) (1873) 29 L. T. 423. (2) [1905] 2 K. B. 532. 

(3) £1877) 3 Q. B. D. 195. 

(4) (1918) 85 L. J. (K.B.) 285 N. 

(5) (1915) 85 L. J. (K. B) 283. 

(6) (1902) I. L. R. 30 Cale. 257. 

(7) (1895) I. L. R. 18 All. 42. 

(8) (1894) I. L. R. 19 Bom. 159. 

(9) (1919) I. L. R. 43 Mad. 617. 
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The learned Judge inthe Court below has to my mind failed 
to appreciate the bearing of the Risk Notes in Forms A and B, 
which contained the terms of special contract between the parties 
concerned, the plaintiffand the defendant No. 2 ; it has entirely 
misdirected itself in proceeding on the footing that it was for the 
Railway Admidistration to establish by evidence that there was 
absolute want of negligence on its part, and that it was for the 
Railway Administration to make out that its officers took all neces- 
sary precautions for the purpose of avoiding damage being 
caused to the goods consigned by the plaintiff under the terms of 
the Risk Notes in Forms A and B. Misconduct had to be proved 
and the meaning and import of the word used in connection with 
action on the part of carriers in the position of a Railway Admi- 
nistration has been explained by Courts of law, as mentioned above. 
There was no proof on the side of the plaintiff of such misconduct 
on the part of the servants of the Railway Administration con 
cerned, the defendant No. z in the suit; and the inference made 
by the Court below that the defendant did not take precautions, 
from the fact that the goods consigned were damaged in transit, is 
wholly unsupportable. 

In the above view of the cases, the decision and the decrees 
passed by the Court below in favour of the plaintift opposite party 
in these Rules, must be set aside. The plaintiff having failed to 
discharge the onus that was on him to prove misconduct on the 
part of the Railway Administration’s servants, and there being no 
finding of misconduct, the plaintifl’s suits should have been dis- 
missed by the Court below. 

The Rules are made absolute. The decrees passed by the 
Court below in favour of the plaintiff Opposite Party are 
discharged and the suits in which the decrees were passed are 
dismissed. 

The parties are to bear their own costs in the Court below, as slso 
in this Court. 


A. T. M. ` Rules made absolute. 
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Before Mr. Justice S. C, Mallik, and Mr. Justice R. E. Jack. 


AKHIL CHANDRA DUTTA CHOUDHURY 
v. 


RAMANI RANJON DUTTA CHOUDHURY AND OTHERS,* 


Rent Sutt—Question of title if can be decided. 


The Courts below were held to be justificd in deciding a questiongof title, 
between two persons A and B in a suit for rent by A against the tenant in 
which B was made a proforma defendant on the ground of his objection to 
join in the suit, the issue nter alia being whether A or B was the landlord. 
A and B fully understood their pcsition and the question was fully fought out 
by them in the lower Courts. 


Lodai Molla v. Kally Das Roy (1) distinguished. 
Appeal by proforma defendant, 
Suits for rent. 
The material facts appear from the judgment. 


Messrs. Sarat Chandra Roy Choudhury, Hiralal Chakravarty 
and Nilkanta Ghose for the Appellant. 


_ Messrs Amarendra Nath Bose, Santimoy Masumdar and Radhika 
Ranjon Guha for the Respondents. 


The following judgments were delivered : 


Mallik, J.:—These four appeals were heard together as had 
been the four suits from which they arose. The suits were for reco- 
very of arrears of rent, brought by some co-sharer landlords, the 
plaintiffs, on the allegation that they had an eight annas interest 
while the co-sharer landlord defendant Akhil had the remaining 
eight annas share. The allegation also was that although the co- 
sharer landlord Akbil had been asked to join the plaintiffs as a co- 
plaintiff, he declined to do so. The plaintiffs’ claim in all the four 
suits was resisted by the tenants defendants whose defence was 
that the plaintiffs were not their landlords, that Akhil was the 
sixteen annas landlord and that they had paid all their dues to 


* Appeals from Appellate Decrees Nos. 2156 to 2159 of 1930, against the 
decrees of Babu Debendra Chandra Biswas, Subordinate Judge, 1st Court, Backer- 
gung, dated the 22nd April 1990, affirming those of Babu Moti Lal Das, Munsif, 
4th Court, Barisal, dated the 31st May, 1929. 

(1) (1881) 1. L. R. 8 Calc. 238. 
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ae Akbil, Akhil supported the tenants in this defence of theirs. The 


| 1933, Courts below decreed the plaintifs’ suits, the Lower Appellate 

Akhil Chandra Dutta Court holding that -the Karsha within which the holdings in suits 

Chaudhury lay, belonged both to Mohim, the father of the plaintiffs and Akhil. 

Datta Chaney Akhil has appealed to this Court. 

i On behalf of the appellant it was first ofall contended that the 

„illit, F : Courts below ought not to have gone into and decided the question 

eee of titlé as between the plaintiffs and Akhil, in the simple rent suits 

that were instituted by the plaintiffs. This contention in the circums- 

tances of the present case does not appear to me to be well founded. 

‘In'some recent decisions of this Court among which I may mention 

the cases in Zinkari Bose v. Nagendra Prosad Bose (1) and Ananga 

“Mohan Roy Choudhury v. Nawab Khaje Habibulla (2) it has been 

‘held that there is no rigid rule that in a rent suit the question of 

title should not be agitated. The learned Advocate for the appel- 

lant placed considerable reliance on the decision in the case of 

Lodai Molla. v. Kally Dass Ray (3). But the true import of Lodat 

Molla’s case (3) has been discussed in a comparatively recent 

decision of this Court in Jndra Narain Manna v. Sarbasova Dasi 

(4). Zodai Mollas case (3) not only lays down that in a suit for 

tenta third party set up by the tenants should not be dragged in 

to convert il into a title suit but it also holds that the question 

with regard to the plaintiffs’ right can not only be raised but must 

be raised where it is denied by the tenants defendants. In the 

present case the plaintiffs claimed rent as co-sharer landlords and 

they were bound, if they wanted to get a rent decree, to implead 

a Akhil the other co-sharer landlord under the provisions of Sec- 

‘tion 148A of the Bengal Tenancy Act. Both the tenant defendants 

and Akhil contested the plaintiffs claim to have any share in the 

rent. The plaintiffs and the defendant Akhil fully understood the 

position and the question whether the plaintiffs had any title to 

the property was fully fought out by them. In these circumstances 

w cannot, in my judgment, be reasonably contended that the 

decrees of the Courts below are vitiated for the reason that the 

question Of title as between the plaintiffs and the defendant land- 
lord’ Akhil was gane into and decided in the trial. 

-J The next contention on behalf of the appellant before us relates 

to. the finding of the lower Appellate Court to the effect that the 

Karsha in dispute belonged to both Mohim, the-father of the plain- 


(1) (1923) a7 C. W. N. 716. (2) (1930) 53 C. L. J. ars. 
(3) (1881) I. L. R. 8 Calc. 238. 
(4) (1925) 41 C. L. J. 341. 
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tiffs and Akhil. -This -finding that the Karsha belonged.both to 
Mohim and Akhil is unquestionably a finding of fact and unless it 
can be shown that there was anything illegal in this finding 
we cannot possibly go behind it in second appeal. The learned 
Advocate for the appellant assailed this finding, contending that 
from the facts found by the learned Subordinate Judge namely 
that Akhil had treated the property, as joint property of himself 
and Mohim, the inference that, the property belonged to Mohim 
and Akhil could not te legally drawn and in support of this con- 
tention a considerable amount of reliance was placed on an obser- 
vation in Mr. -Mayne’s Book on Hindu Law to the effect that an 
intention to waive one’s separate rights in a property must be 
established and will not be inferred from acts which may have been 
done merely from kindness or affection. This observation was 
quoted with approval in the case of Rajani Kanta Ded v, Bashiram 
Mestari (1). But affection and kindness do not appear to have 
had any place in the acts of Akhil while he treated the property 
as joint property of himself and of Mohim. It appears that the 
brothers Mohim and Akhil had each his separate loan business 
and each used to pay the doctor’s and druggist’s bill separately so 
far as his branch of the family was concerned. The facts, therefore, 
which the learned Subordinate Judge had before him were in my 
judgment sufficient in law as well as in fact for the inferénce that the 
Karsha belonged both to Mohim and Akhil and the finding of 
the lower Appellate Court on this point cannot in my judgment, be 
successfully assailed on any ground of law. l 

Both the contentions urged before us on behalf of the appellant 
must therefore fail and the appeals must accordingly be dismissed 
with costs. 


Jack, J. :—I agree. 
AT. M Appeals dismissed, 


G) (1929) 49.C. L. J. 532. 
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Brfore Mr. Justice S. C. Mallik and Mr. Justice R. B. Jack. 
TARAKESWAR ROY 


V. 
SREEJUKTA SARAJUBALA DEVI AND OTHERS.* 


Furisdiction —Issue of certificate—Relecse of part of estate by Court of Wards— 
Application by owner of share released. for issue of certificate against 
tenant—Application by whom to be made—Procedure applicable fo fraction 
estate under Court of Wards—Bengal Tenancy Act (VI of 1885), Sec. 158A 
and sub-section (7)—F$oinder—Discretion, 

Where there are more than one landlord with joint collection, an application 
under section 158A of the Bengal Tenancy Act, before it can be legitimately 
granted, must come from the entire body of landlords. 


The entire sixteen annas of acertain estate was under the Court of Wards till 
I5th August, 1919, when the four anna share of one of the co-sharers, namely A 
was released with the result that the Court of Wards remained in possession of 
the 12 anna share only while the 4 anna share came into the possession of A, 
defendant No. 4. In 1920 A filed an application under section 158A of the Bengal 
Tenancy Act to realise her share of the rent by certificate Procedure. This 
application was granted on certain conditions, the conditions were that the certi- 
ficate Procedure would apply to A’s share as long as the remaining 12 anna share 
of the estate would remain under the Court of Wards and as long as the 4anna 
share of A would be managed by the manager of the remaining 12 anna share 
under the Court of Wards. Thereafter the manager under the Court of Wards 
sent requisitions for certificates against the plaintiffs for the whole sixteen anna 
rent due from them and certificates were duly filed by the certificate officer. The 
present suits were instituted for a declaration that the certificates were ultra wires 
and without jurisdiction : 

Held, that as there was no necessity for making any formal application by the 
1zanna landlords under section 158A of the Bengal Tenancy Act—the statute 
had given them the right which such an application could have given them— 
the application of A, when actualy granted, was an application from the entire 
body of landlords. Hence the order granting the application of A was not 
ultra vires. 

The procedure applicable to the 12 anna share under the Court of Wards was 
that laid down in the Public Demands Recovery Act, 1913 and under section 158A 
sub-section 7 of the Bengal Tenancy Act, the same procedure would be applicable 
to A’s 4 anna share of the rent. Hence though the manager was acting in his 
capacity as a manager under the Court of Wards in respect of the 12 anna share 
and asa private manager in respect ofA’s 4 anna share, the two claims—one, in 
respect of 12 anna share and another, in respect of 4 anna share—could be joined 
together for the purpose of certificate Procedure. 

* Appeals from Appellate Decrees Nos. 1140, 2551 to 2996 of 1991, against 
the decrees of A. Henderson Esq., District Judge of Dacca, dated the 17th March, 
1931, affirming those of Babu Jnanada Sankar Gupta, Munsiff, 6th Court, Dacca, 
dated the loth September, 1930. 


` t 
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The question whether there had been a proper discretion or not, being a ques- 
tion of fact, could not be raised in second appeal for the first time. No definite 
issue was raised in the Courts below as to whether thecertificates were bad on 
the ground that no proper discretion had been exercised before issuing them. 


Appeals by the Plaintiff. 

Suits for declaration. 

The material facts appear from above and from judgment, 

Mr. Brajalal Chuckerbutty for the Appellant in Appeal No. 1140. 


Messrs. Nagendra Nath Basu and Kshetra Mohan is for 
the Appellant in Appeal No. 2551. 


Messrs, S. M. Bose, A. K. Roy (Standing Counsel), Syed Nasim 
Ali, Prajulla Chandra Chakravarty and Kiran Mohan Sircar for the 
Respondents. 


The following judgments were delivered : 


Mallik, J.:—All these appeals were, with the consent of the 
parties, heard together, the points that were involved being common 
to all of them. They arose out of suits brought by a number of 
tenants of the Bhowal Raj for a declaration that certain certificates 
issued against them were without jurisdiction and for an injunction 
to restrain the defentants from taking any steps in execution of 
those certificates. What happened in the cases was this: The 
Court of Wards was in possession of the entire sixteen annas of this 
estate till the 15th August, 1919, when the four anna share of one of 
the owners, the defendant No. 4 Srimati Ananda Kumari Devi was 
released with the result that the Court of Wards remained in posses- 
sion of the twelve anna share only while the four anna share of the 
defendant No. 4 came into her possession. In rg20 Ananda 
Kumari filed an application under section 158A of the Bengal 
Tenancy Act to realize hershare of the rent by Certificate Procedure 
and this application was granted on certain conditions, the condi- 
tions that were imposed being that the Certificate Procedure would 
apply to Ananda Kumari’s share as long as the remaining twelve 
anna share of the estate would remain under the Court of Wards 
and as long as the four anna share of the defendant No. 4 would be 
managed by the Manager of the remaining twelve anna share, under 
the Court of Wards. Thereafter the Manager under the Court of 
Wards sent requisitions for certificates ‘against the plaintiffs for the 
whole sixteen anna rent due from them and certificates were duly 
filed by the Certificate Officer The suits which have given rise to 
the present appeals were filed for a declaration that these certificates 
were nitra vires and without jurisdiction. The defence was that 
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there was nothing wrong in the certificates. This defence found 
favour with the Courts below and the Courts below dismissed 
the plaintiffs’ suits. The plaintiffs have come up to this Court in 
second appeal. : 

The chief point in controversy before us, has been the compe- 
tency or otherwise of the certificates. On behalf of the appellants 
it was said that the application by Ananda Kumari under sec- 
tion 158A and the order granting it were w/fra vires, the contention 
being that Ananda Kumari was only a co-sharer landlord without 
any separate collection and therefore was not entitled to apply under 
section 158A. According to the learned Advocate for the appellants 
where there are more than one landlord with joint collection an 


` application under section 158A, before it can be legitimately granted 


must come from the entire body of landlords. This contention so 
far as it goes, seems to me to be sound, having regard to the pro- 
visions of section 158A, sub-section 9 of the Bengal Tenancy Act, 
the reason being that a certificate cannot be issued in respect of the 
share of rent of one cc-sharer landlord only when the collection is 
joint. But in the present case, so far as the twelve anna landlords 
were concerned there was no necessity of making any formal appli- 
cation under section 158A as the statute had already given them the 
right which such an application could give them. As has been said 
before, the application of Ananda Kumari was granted on the condi- 
tions that her estate should also be managed by the Manager of the 
other twelve anna co-sharers. Therefore, although strictly speaking 
there was an application under section 158A, coming from one of 
the co-sharer landlords only in effect, when the application was 
actually granted, there was such an application from the entire body 
of landlords. At any rate the objection that was raised in the present 
case on the ground that the application had been actually filed by 
a co-sharer landlord only whose collection was not separate is of a 
very technical nature in the circumstances of the present case. On 
behalf of the appellants it was said that the objection was not techni- 
cal but of a substantial nature in view of the fact that the action of 
the Manager was mala fide and that the Certificate Procedure was 
adopted only for the purpose of unnecessarily harassing the tenants. 
But there was no allegation of ma/a fide made against the Manager 
in the plaints of the plaintiffs and the point was not canvassed in 
either of the two Courts below. The main point raised on behalf of 
the appellants must, therefore, in my opinion fail. 


There were one or two other small points taken before us. It 
was said that as the Manager was acting in his capacity as a Manager 
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under the Court of Wards in respect of the twelve anna share and as 
a private Manager in respect of Ananda Kumari’s four anna share, 
the two claims—one in respect of twelve anna share and another in 
respect of four anna share—were distinct and therefore could not be 
joined together for the purpose of Certificate Procedure. I do not 
think that there is much substance in this contention. The proce- 
dure that would be applicable to the twelve anna share under the 
Court of Wards would be the procedure as laid down in the Public 
Demands Recovery Act, 1913 and under section 158A, sub-section 7 
of the Bengal Tenancy Act—the same procedure would be appli- 
cable to Ananda Kumari’s four anna share of the rent. 

Lastly it was contended that even if the certificates are held to 
have been competent no proper discretion had been exercised by 
the authorities before issuing them. Whether there had been a 
proper discretion or not isa question of fact and that being so, it 
cannot be allowed to be raised here in second appeal for the first 
time, no definite issue having been raised in the Courts below as to 
whether the certificates were bad on the ground that no proper dis- 
cretion had been exercised before issuing them. The cases appear 
to have been fought out in the Courts below on one ground only 
viz. whether the application of Ananda Kumari Devi under sec- 
tion 158A and the order granting the application were witra vires 
and without jurisdiction. ou 

All the contentions raised before us on behalf of the appellants 
must therefore fail and all the appeals must accordingly be dismissed 
with costs to the respondents 1epresented by the Manager under the 
Court of Wards, hearing-fee being assessed at Rs. 56 for all the 


appeals. 
Jack, J. :—I agree. 
A T. M. _ Appeals dismissed. 
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PRIVY COUNCIL. 


PRESENT: Lord Macmillan, Sir George Lowndes and 
Str Dinshah Mulla 


RAJA RAGHUNANDAN PRASAD SINGH 
D. 


THE COMMISSIONER OF INCOME TAX, 
BIHAR AND ORISSA, 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT PATNA. ] 


Indian Income Tax Act, (XI of 1922)—Substitution ofa new mortgage for an 
existing debt—Arrears of interest outstanding on previous mortgage, whether 
deemed realised when new mortgage granted—Interest not-taxable until 
mortgage realised by sale of property in execution of mortgage decree. 


A mortgagee, carrying on a money-lending business, accepted a new mortgage 
in July 1904 fora capital sum representing the principal and arrears of interest 
then due under a previous mortgage of 1894 thereby discharging the old mort- 
gage. The mortgagee’s accounts kept on a cash basis, did not show the arrears 
of interest as realized in the year 1904. In December 1917 the mortgagee obtained 
a decree on the mortgage of July 1904, and in execution thereof the mortgaged 
property was purchased by the mortgagee-decree-holder himself (with the permis- 
sion of the Court) in November 1924 and January 1925, and the sales confirmed 


_ by the Court in December 1935 : 


Held, that for purposes of assessment to income-tax, the interest must be 
deemed to bave been received and realized by the mortgagee, not when the new 
mortgage of 1904 was granted, nor at the date of the Courtesale, but on the date 
when the sale was confirmed by the Executing Court under order a1, rule 92, Code 
of Civil Procedure. 


The transaction of 1904 was in effect the substitution of a further and better 
security for the old, andthe mortgagee did not by virtue of that transaction 
receive payment then and there of the arrears of interest outstanding on the 
previous mortgage, and he was not therefore liable te be taxed on this sum as 
being income received when the new mortgage was granted ; the sum representing 
the arrears of interest (though after 1904 secured by the new mortgage) continued 
to retain its character as such down to the time of the judicial sales, and when 
the mortgagee as the result of the judicial sales received payment on account of 
the sum dne under the mortgage of July 1904, he then received payment for 
the first time of the arrears of interest included in that sum. 


Held accordingly, that the sales having been confirmed and become absolute in 
December 1925, the mortgagee was liable to pay income-tax for the year 1926—27 
on the arrears of interest as being profits or gains of his money-lending business in 
the previous year 1925—26. 

California Copper Syndicate v. Harris (1); Royal Insurance Co. Lid. v. 


. (1) [1905] 6 F. 894; 5 T. C. 159. 


w; 
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EStephen (1) and Westminster Bank Ltd. v, Osler (2) (decided by the House of 
Lords), distinguished. : 


Judgment of the High Court, Patna, (/, L. R. 9 Pat. 48), affirmed. 
Appeal No. 18 of 193r froma judgment of the High Court, 
Patna, dated the 7th August 1929, upona reference of questions 


made to the High Court by the Commissioner of Income Tax, Bihar - 


and Orissa.. 


The nature of each question so raised is stated in the judgment 
of the Board and in the judgments delivered by Dass and Wort, JJ. 
(Kulwant Sahay J. concurring) in the High Court, and reported in 
LL, R. 9 Pat. 48. 


eGruyther, K. C. (with G. D. McNair) for the Appellants: 


The mortgage of 1894 was extinguished, and the bond of 1904 
being by different mortgagors in respect of different properties, the 
interest on the 1894 mortgage could not be taxed in 1926-27. The 
expression “accruing” has been wrongly interpreted by the High 
Court. The Indian Income Tax Act does not make mortgages tax- 
able. It makes-only actual receipts taxable and not notional receipts. 
The appellants’ purchase of the property at a sale in execution of a 
mortgage decree was a capital transaction, which was not liable to 
income tax. 


Dunne, K. C. (with Reginald Hills) for the Respondent : 


The interest must be treatel as realized when the mortgaged 
property was brought to sale and the debt discharged, In a money- 
lending business interest payable upon loans which is in arrear can- 
not be taken as a receipt of the business at a time when a fresh mort- 
gage is taken to secure the principal and interest. There must be a 
“coming in” to s tisfy the word “income”: St. Lucia Usines and 
Estates Co. v. Colonial Treasurer (3) and Commissioner of Income 
Tax v, Shaw Wallace & Co. (4). The assessees keep their accounts 
on a cash basis, and they did not in the intervening years between 
the date of the execution of the bond in 1904 and the sale of the 
judgment-debtor’s property receive payment of interest in cash or by 
constructive receipt in any way. 


There is no authority for the appellants’ contention that when 
they purchased the mortgaged property at the auction-sale, that 


(1) [7928] 44 T. L. R. 630 ; 14 T. C. 22. 
(2) [1933] A. C. 139. 

(3) [1924] App. Cas. 508. 

(4) (1932) 36 C. W. N. 653 (658 . 
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operation was a capital transaction and that what they acquired was 
capital, 

Refers to Scottish and Canadian General Inoestnent Co. v. 
Easson (1) and California Copper Syndicate v. Harris (2). 


DeGruyther, K. C., replied. 
Their Lordships’ judgment was delivered by 


Lord Macmillan : -This appeal brings before their Lordships 
eight questions ielating to the taxable income of the appellants for 
the year 1926——27. The appellants carry on the business of money- 
lenders and are liable under Section 3 of the Indian Income Tax 
Act, 1922, to pay income tax for the year 1926-——27 in respect of 
the profits or gains of their business in the previous year, 1925—26, 
as computed in accordance with the provisions of Section 10 of 
the Act. : ¢ 

Being dissatisfied with the assessment of the income tax officer 
and with the result of an appeal to the Assistant Commissioner, the 
appellants under Section 66(2) required the Commissioner to refer 
to the High Court of Judicature at Patna a series of questions pur- 
porting tu be questions of law arising out of the Assistant Commis- 
sioner’s order. The Commissioner actordingly, as directed by the 
Act, drew up a statement of the case and referred it to the 
Hugh Court with his own opinion on the eight questions which he 
formulated. 

‘The transactions which have given rise to the questions at issue 
relate to the lending of money by the appellints or their predecessor 
(hereinafter called ‘‘ the assessecs”) in connection with a property 
known as the Srinagar estate. It appears that onthe death of the 
proprietor of this estate in 1880 a one-third share thereof was in a 
partition suit awarded to his son Nityanand and the otherltwo-thirds 
jointly to Kamalanand and Kalikanand, his sons by another wife. 
In 1894 Nityanand mortgaged his one-third share to the assessees 
for two lacs of rupees. Five years later he borrowed on further 
mortgage of his share a sum of three and a half lacs from the Benaili 
Rajas. On this latter mortgage the Benaili Rajas obtained in rg02 
a decree against Nityanand for Rs. 4,57,159, principal and interest, 
His half-brothers in 1903 bought this mortgage decree for five lacs 
and in security of the purchase price mortgaged their two- thirds of 
the Srinagar estate to the Benaili Rajas. In the same year they pur- 
chased Nityanand’s equity of redemption. 


(1) 8 Tax. Cases 265. 
(2) 5 Tax. Cases. 159 (167). 
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In July, 1904, there was due to the assessees under the mortgage 
of 1894 a sum of Rs. 4,33,135, being Rs. 2,00,0oco of principal and 
Rs, 2,33,135 of interest, and to the Benaili Rajas under the mort- 
gage of 1903 a sum of Rs, 5,265,815. The debtors, Kamlanand and 
Kalikanand, settled with the Benaili Rajas by paying them Rs. 815 
from their own cash, and Rs, 3,00,000 borrowed from the assessees 
and by executing a fresh mortgage for the balance of Rs. 2,25,000 
in favour of the Benaili Rajas. This left them indebted to the 
assessees to the extent of Rs. 4,33,135+Rs. 3,00,000=RS. 7,33,135, 
for which sum they, along with Kamlanand’s two minor sons, 
through him as their guardian, executed on 18th July, 1904, a mort- 
gage on the Srinagar estate in favour of the assessees. 

In 1912 there was due on the mortgage for Rs. 2,25,00q to the 
Benaili Rajas a sum of Rs. 3,34,000, and this was met by Kalikanand 
as arfa of the joint family, borrowing three lacs on mortgage from 
the assessees on 7th November, 1912, and providing the balance of 
Rs. 34,000 in cash. The Benaili Rajas were thus finally paid off. 


The assessees subsequently brought suits onthe mortgage for” 
Rs. 7,33:135 of 18th July, 1904, and the mortgage for Rs. 3,00,000 
of 7th November, 1912, on which, taken together, a sum of 
Rs. 27,173,379 of principal and interest was due. Decrees were 
“passed in favour of the assessees on 22nd December, 1917. The 
mortgaged property was put up for sale and was bought by the asses- 
sees at the price of Rs. 25,65,100 at Court sales on the r9th Novem- 
ber, 1924, and the 31st January, 1925. The sales were confirmed on 
the 18th and zrst of december, 1925. 


The general question arising may be said to be—How much, if 
any, of this sum of Re. 25,65,100 is liable to income tax in the year 
1926—27 as being profits or gains of the assessees’ money-lending 
business for the year 1925—26? The assessees, it is important to 
bear in mind, keep their accounts on a cash basis. 


` Their Lordships propose to deal with the eight particular 
-questions stated by the Commissioner in the order in which he 
has numbered them, although this may not be the most logical 
sequence and it has not been followed in the judgment of the High 
Court, ~~ Í 
The first question is thus formulated by the Commissioner :— 


1, Whena bond is discharged and extinguished by a fresh 
bond and where the assessees have credited the principal and 
interest of this kond in their books of accounts, can notional 
interest on the first bond be said to arise in years subsequent to the 
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execution of the second. bond, and can it be charged to income tax 
subsequently ?” i 

Their Lordships deprecate the statement af questions of law 
in this abstract form divorced from the facts of the ; particular 
case. The real question js whether, when the assessees on 18th 
July, 1904, accepted a new mortgage for Rs. 7,33,135, representing- 
to the extent of Rs. 2,33,135 the arrears of interest due under a 
previous mortgage of r4th June, 1894, and discharged the previous 
mortgage and all sums due thereunder, they thereby in effect 
received payment then and there of the arrears of interest due under 
the previous mortgage. i 

The assessees contended that the acceptance of the new mort- 
gage in, 1904 and the extinction of the previous mortgage operated 
payment of the arrears of interest due under the previous mortgage, 
which were included in the capital sum for which the new mort- 
gage was granted; and that the sum representing the arrears of 
interest should have been taxed, ifat all, asa receipt of the year 
1904 in which the new mortgage was granted. According to the 
Commissioner, the assess¢es were as a matter of fact assessed at 
the time in the amount .of these arrears of interest, but the assess- 
ment was, on the-appeal of the assessees, discharged on the ground 
that the interest was not taxable until the mortgage was realised. 
As, under Section 34 of the Act, income which has escaped assess- 
mentin any year can be subsequently assessed only within one 
year from the end of that year, the assessees have now an obvious 
reason for reversing the contention which they appear to have 
successfully put forward on the previous occasion. The Commis- 
sioner further finds that the sum of Rs. 2,33,135 was “not shown — 
separately as interest realised in the assessees’ hooks of account of 
that year [i.¢., 1904] either in the interest account or in the personal 
account of the debtor’—a finding which seriously stultifies the 
question as framed by the Commissioner. 

Their Lordships fully recognise that income may by received 
in kind as well asin cash and that the receipt of an equivalent of 
cash may be a receipt ofincome. In the case of Californian Copper 


` Syndicate v. Harris (1), a company which dealt in mining properties 


sold certain property for fullypaid shares in another company and 
was held to be liable to income tax on the profit made on the 
trdnsaction although no cash passed, but this was on the ground that 
the shares taken in exchange were realisable and were thus money’s 


(1) [1905] 6 F. 894; 5 T. C. 159. 


x 
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worth and the equivalent of cash. In the case of The Royal Insurance 
Company, Ltd., v. Stephen (1) an insurance company, which admitted 
that any profit which it made on the realisation of investments was 
liable to tax, effected an exchange of securities in pursuance of a rail- 
way amalgamation scheme. The new stocks received in place 
of the surrendered stocks had at the date of the exchange a 
definite market value which was less than the original cost to the 
company of the surrendered stocks. A claim was made by the 
company in computing its profits to deduct the difference as a loss 
sustained by it. For the Crown it was contended that there has 
been no realisation of investments, but merely an exchange of one 
set of investments for another. The company’s claim was upheld 
by Rowlatt J. on the ground that it had in substance realised 
its former holdings and received for them money’s worth of a 
definite amount. The loss was thus a realised loss susceptible of 
exact estimation in money. The transaction was on “a money 
basis.” Reference may also be made to, the recent case in the 
House of Lords of Westminster Bank, Ltd., v. Osler (2) (15th 
November, 1932), where the bank surrendered certain holdings 
of National War Bonds in exchange for other Government securities 
and the Crown claimed tax on the excess value of the substituted 
over the original securities. The question was whether these 
transactions were the equivalent of a realisation of the original 
holdings, and it was held that they were. “The exchange effected 
in the present case,” said Lord Buckmaster, “was in fact the exact 
equivalent of what would have taken place had instructions been 
given to sell the original stock and invest the proceeds in the 
new security.” The bank had thus in effect realised its profit, 
for it had received itin money’s worth of a definitely ascertained 
amount, From these cases it is plain that the essence of the 
matter is that there must be an actually realised or realisable profit 
or loss, 

Applying this principle to the assessees’ transaction in 1904, 
their Lordships are of opinion that there was in the circumstances 
no realisation of the principal and interest of the original mortgage 
of 1894 and that when the assessees received the new mortgage 
for Rs. 7, 33, 135, which included the principal and interest of the 
original mortgage, they did not thereby receive payment or the 
equivalent of payment of the principal and interest of the original 
mortgage. No doubt the grantors of the new mortgage were not 


(1) [1928] 44 T. L. R. 630 ; 14 T. C, 22. 
(2) [1933] A. C. 139. 
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shee -identical ‘with’ the. grantor - of ‘the original mortgage and the 

1933. property mortgaged was greater in extent, but the substitution 

„Raja Ragbunandan effected cannot in any real sense be described as the equivalent 
Jagad Singh .of a realisation of the ‘original mortgage, principal and intérest. 
Commissioner of What happened was that the assessees received a new and sub- 
Income Tax. stituted security for an existing debt. To give security for. a 


_ Lord Macmillan. debt is not to pay a debt. If the assessees had received payment 
rae in. kind of the amount outstanding on the original mortgage, in 
the shape, say, of realisable shares or bonds, the case would have 
been different, but they merely’ received further and better 
security for their debt. -It is, in their Lordships’ view, quite 
immaterial that the asseasees discharged the original mortgage and 
all liability under it, for that was merely an incident in the transac- 
tion whereby the new security .was substituted for the old. Their 
Lordships accordingly’ hold that the assessees did not by virtue of 
the transaction of 1904 receive payment of the arrears of interest 
amounting to Rs, 2,33,135 then outstanding on the mortgage of 
1894; that the assessees were not liable to be taxed on this sum as 
being income received when the new mortgage was granted; and 
that this sum of arrears of interest (though after rgo4 secured by 
the new mortgage) continued to retain its character and remain due 
to_the assessees down to the time of the judicial sales of November, 
1924, and January, 1925. In so holding their Lordships find 
themselves in agreement in result with the Commissioner and the 
High Court. . ha ' i 
+ The next question is unfortunately also stated in abstract form as 
follows :— > . Li 
. “2, ; When a property is purchased in execution of a mortgage 
decree by the mortgagee . subject to deposit of security sufficient to 
stfeguard the interest of a party claiming a one-eighth share in the 
property to be unaffected by the decree, can the value of the whole 
property be taken into account for the purpose of computing profits, 
or, on .the other hand, can the amount deposited in the Court as 
security in these circumstances be claimed as deductible expenditure 
in computing profits ?” ; , 
. The facts are that in r923 Ghananand Singh, a minor son of 
Kalikanand, sued the assessees for a declaration that his one-eighth 
share, of the Srinagar estate was not affected by the mortgage decrees 
obtained by the assessees on 22nd December, 1917. Pending a 
decision in this-suit the assessees deposited in Court Rs, 3,20,633, 
being one-eighth of the purchase price of Ks. 25,65,100, at which 
they bought the property at the judicial sales. The Subordinate 


Vou. LVII.] PRIVY COUNCIL. 


Judge pronounced a decree in favour of Ghananand Singh on 15th 
Septemher,' 1927. : It is not stated whether an appeal’ was taken. 
The question is whether, on the assumption: that any, part of the 
purchase pfice of Rs. 25,65,100 at which the assessees bought the 
Srinagar estate is computable as income of the assessees in the year 
1925—26, it is permissible to deduct from such part the amount of 
this deposit of Rs. 3,20,633. os 

The dates are important. It will be observed that the suit was 
brought in 1923, while the judicial sales at which the assessees 
purchased the property took place at the end of 1924 and beginning 
of 1925. The assessees were thus aware when they bid for the 
property that there was a possibility that they might in the event 
only obtain seven-eighths of it. They were nevertheless prepared 
to bid Rs. 25,65,100 for it. Had it not been for this risk they would 
presumably have given more for the property. In the next place, no 
decision was pronounced in the suit till rsth September, 1927, and 
until then the assessees could not say whether or not they would 
have to pay over the amount of the deposit to Ghananand Singh, 
and if an appeal was taken the question would continue to remain 
in suspense.- In these circumstances their Lordships are unable 
to see how in computing the profits or gains of the assessees’ busi- 
ness for the year 1925—26 this deposit can legitimately be claimed 
as a dediiction from the purchase price of the Srinagar estate. or 
from such part of that purchase price as may beheld: to bean 
income receipt. It was not in its nature a deduction from the pur- 
chase price, for the purchase price was paid in the knowledge of 
the'claim ; nor was it a sum actually expended in the yeat 1925—26, 
so as to be a debit in that year in the books of the assesseés, which 
are kept on’ a cash basis, for-it was then at most.a contingent 
liabiliiy:; and in no respect does it answer the description of expen- 
diture incurred .in the year 1925—26 by the assessees solely for the 
purpose of earning the profits or ‘gains of that year within thé mean- 
ing of Section. 10(2) (ix). - Their Lordships accordingly agree with 
the Commissioner and the High Court that the amdunt of the 
deposit is not a pemhissible ‘deduction in the computation of fhg 
assessees’ profits or-gains for the year 1925—1926. -> . , 
1 The third ee stated by the Commissioner is in the following 
terms :— : é 5 ' ? 5 

“3, Can assessees claim as admissible deduction from their 
income of that year +the amount of decree obtained against them by 
a subsequent . mortgagee ‘who has subsequently been held: by the 


Courts to hold a prior mortgage ‘over the property, and‘ is the sum. 
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which eventually turns out to be a charge on the property purchased 
by the assessees ina mortgage decree (which sum had not been 
considered by the assessees to be such charge on account of an 
express covenant embodied in an original mortgage bond) an allow- 
able deduction from taxable income in this case ?” 

Here the facts are that the Benaili Rajas in 1923 sued the pro- 
prietors of the Srinagar estate and the assessees to recover the 
amount due on a mortgage of the estate dated the 29th April, 1910. 
On the 18th September, 1926, the Rajas obtained a decree’in their 
favour for Rs. 1,50,818, which the Court held to bea valid and 
prior charge on the property purchased by the assesszes, 

It will be observed in this instance also that the assessees pur- 
chased the property at the judicial sales in 1924—25 in the full 
knowledge of the Rajas’ claim and in bidding Rs. 25,65,100 pre- 
sumably allowed for the possibility of this claim succeeding, as it 
ultimately did. Moreover, in the year 1925—26 the assessees made 
no expenditure of Rs. 1,50,818 ahd it was not till the 18th Septem- 
ber, 1926, that this sum was declared to bea charge on the pro- 
perty purchased by the assessees. Their Lordships accordingly, for 
the reasons assigned in disposing of the preceding question,'are of 
opinion that this sum of Rs. 1,50,818 is not a permissible deduction 
in the computation of the assessees’ profits or gains for the year 
1925—26, and in this result they agree with the Commissioner and 
the High Court. 

On the fourth question no argument was offered by the assessees. 
Their Lordships are accordingly not called upon to deal with it, and 
the decision of the Commissioner and the High Court, which was 
adverse to the assessees, will stand. 

The fifth question stated by the Commissioner is as follows :— 

“cs, Does the law contemplate taxation of notional receipts 
of income and profits arising fromthe purchase by the mortgagee 
of the mortgaged property? Is not a purchase by the mortgagee 
of the mortgaged property sold in execution of a decree a capital 
transaction ?” 

This is logically the first question for determination between 
the parties, for if no part of the price of Rs. 25, 65, 100, at 
which the assessees acquired the Srinagar estate, can be treated 
as an income receipt, the other questions would not appear to 
arise. 

When a mortgage decree-holder, with the permission of the 
Court, bids for and purchases the mortgaged property at a 
judiclal sale, Order 21, rule 72 (2), of the Civil Procedure Code 
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provides that “the purchase money and the amount due on the 
decrée ...... may be set off against one another and the Court 
executing the decree shall enter up satisfaction of the decree in 
whole or in part accordingly.” The decree-holder thus in effect 
receives atransfer of the property at the value of the purchase 
price in satisfaction gro fanfo of the liability of the mortgagors for 
principal and interest. So far as the purchase price exceeds the 
principal sum due under the mortgage the excess is applicable to 
any arrears of interest. The costs of the mortgage suits and 
the expenses of the sale may for the purposes of the argument be 
disregarded. To the extent, therefore, that the purchase price 
exceeds the principal sum due there is a realisation of interest— 
that is, a payment of interest. The interest is paid in the form 
of a credit in account and is re-invested in the purchase of the 
property. a 

In the present instance the principal sums due under the 
mortgages of 18th July, 1904 and 7th November, r912, on the 
Srinagar estate when it was judicially sold amounted to Rs. 
7, 33) 135 +Rs. 3, 00, ooo=Rs, 10, 33,135. The price paid was 
Rs. 25, 65, roo, or Rs. 15, 31, 965 in excess of the principal sums 
due. This excess was plainly available to be set against the arrears 
of interest, costs and expenses. But the special question which 
arises is whether in the circumstances a further sum is attributable 
to interest, viz., the sum of Rs. 2, 33,135, which on 18th July, 
1904, was due as arrears of interest under the former mortgage 
of r4th June, 1894, and which was included in the principal 
sum of Rs. 7, 33, 135, for which the mortgage of 18th July, 1904, 
was granted. 


Their Lordshipe, in disposing of the first question in the case, 
have decided that this sum of Rs. 2, 33, 135 of arrears of interest 
was not paid in 1904, and they are of opinion that when the 
assessees as the result of the judicial sales received payment 
in account of the sum of Rs. 7, 33, 135 due under the mortgage 
of 18th July, 1904, they then received payment for the first time 
of the arrears of interest included in that sum. ‘To the extent of 
Rs. 2,33,135, therefore, the sum of Rs. 7,33,135 represented an 
income receipt and must, as already indicated, be brought into 
computation as such by the assessees for tax purposes. 

On the general issue raised in this fifth question their Lord- 
ships accordingly find themselves in agreement with the answer 
given by the Commissioner and the High Court. The special point 
with which their Lordships have just dealt is a corollary to the 
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Commissioner of- ing in of mortgaged property are taxable, what is the date on which’ 
Income Tax: the profits are deemed to have arisen?- Is it the date of decree, 


Lod Macmillan. the date of sale, the date of confirmation of sale or the date pr 
TER delivery of possession ?” : 

The answer of the Commissioner and of the High Court was 
that the profits must be deemed to have arisen on the confirma- 
tion of the sales, f. e, on the 18th and the’ 21st December, 1925, 
and their Lordships are of the same opinion. The decree is 
only a step towards realisation, and the date of the decree is 
therefore plainly not the date of realisation. Nor on the date of 
the sale does the purchaser obtain an indefeasible right, for 
under Order 2r, rules 89, 90 and gz, the sale may be set aside 
on: various grounds. It is only where no application is made 
under these rules or where such application is made and dis- 
allowed that the Court under Order 21, rule 92, makes an order 
confirming the sale, whereupon “the sale shall become absolute.” 
Itis then that the process of realisation is completed and any 
profit or income is realised by -the decree-holder. This is so 
whether the property is purchased by the decree-holder himself 
or by a third party,* for the right of set-off conferred on the 
purchasing decree-holder must also be dependent on the sale 
being rendered absolute by confirmation. No doubt Section 65 
of the Code provides that “where immovable property is sold in 
execution of a decree and such sale has become absolute the pro-~ 
perty shall be deemed to have vested in the purchaser from the 
time when the property is sold and not from the time when the 
sale becomes absolute,” but this provision does not come into 
operation unless and until the sale has become absolute. The 
actual date of realisation is not affected by this retrospective vesting 
of the property. 

The seventh question formulated by the Commision] is as 
follows :— a > 

“7, Assuming that there are profits arising out of this transac- 
tion which are legally taxable, are the assessees entitled to deduct 
from these taxable profits expenses which are. always entailed in 
taking delivery. of possession and effecting mutation in the Collec- 
torate Registers ?” 

*See order 21, rule 72, clause (2), C. P. C—K J.R. 
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Their Lordships agree with the Commissioner and the High 
Court that the expenses incurred by the assessees in completing 
their title and entering into possession after the sales had become 
absolute are not deductible by the assessees from their taxable 
profits, The assessees in bidding for the property must have had 
in view that they would incur these expenses if they were the suc- 
cessful purchasérs and doubtless estimated accordingly the price 
which they thought it worth their while to bid. 

The eighth and last question is as follows :— 

“8 What is the correct method of computing the value of the 
“property acquired by the assessees in this case?” 

It appears that the Civil Court Commissioners had valued the 
property before the sales at Rs. 17,13,701, and the assessees’ conten- 
tion was that it should be taken at this value instead of being taken 
at the value of Rs. 25,65,100, the price at which they acquired the 
property at the sales. Their Lordships, agreeing with the Commis- 
sioner and the High Court, are of opinion that the price which the 
assessees bid for the property at the public sale must be taken to be 
its market value, and there is no evidence to the contrary. 

As their Lordships find themselves in the result in agreement 
with the hnswers given by the High Court to the several questions 
raised in this appeal, they will humbly advise His Majesty that the 
decree of the High Court of yth August, 1928, be affirmed and the 
‘appeal dismissed. The respondent will have his costs of the 
appeal. 

~ W. W. Box & Co. : Solicitors for the Appellant. - 
Solicttor, India Office : Boner for the Respondent. 


K. J. R . í Appeal dismissed. 
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APPELLATE CIVIL. 
i Before Mr. Justice M. N. Mukerji. 


Civil. 


1932. HARI NATH TARKARATNA AND OTHERS 
-= 


November, 14. 7 
gisi KULESH CHANDRA 'GHOSH.* 


Suit for rent-—Decree for entire rent allowed to be passed Flea of dispossession 
in another suit, if barred—Constructive res judjcata, doctrine of. 


In a suit for rent where a tenant puts forward a plea of dispossession and allows 
a decree to be passed for the entire rent it should not be held that he -was bound 
to take this plea of dispossession and since he has not done so it should be treated 
as barred by the doctrine of constructive res judicata. 


Appeal by the Plaintiffs. 

Suit for rent. 

The material facts appear from the judgment. 
Dr. Bijan Kumar Mukherji for the Appellants, 


Messrs. Amarendra Nath Bose, Girija Prasanna Ray Chowdiiry 
and Annada Charan Karkoon for tne Respondent. 


The judgment of the Court was as follows :— 


Mukerji, J, :—Plaintiffs are the appellants in this appeal. The 
appeal has arisen out of a suit which the plaintiffs instituted for 
recovery of rent for the years 1331—1333 B.S. Rent was claimed 
at the rate of Rs 65, with cesses and damagas. The contention o& - 
the defendant was that he had been dispossessed from a portion of 
the land and on that account he was entitled to suspension of the 
entire rent. The Munsiff decreed the suit overruling this contention ~ 
of the defendant and gave bim a decree though not for the entire 
amount but making certain deductions on account of the cesses that 
were claimed. On appeal preferred by the defendant the Subordinate 
Judge set aside the trial Court’s decree and allowed the plaintiffs a 
decree for rent at arate to be ascertained by comparison of the 
Kabuliyat which formed the basis of the tenancy with the settlement 
records which according to the learned Subordinate Judge showed 
that the defendant wasin possession of lands less than what was 
covered by the Kabuliyat. 


November, 14, 





* Appeal from Appellate Decree No. 1749 of 1930 against the decree of Babu 
Hemanta Kumar Haldar, Subordinate Judge, 1st Court of Zillah Backerganj, dated 
the 24th of January 1930 modifying the decree of Moulvi Abdul Malek, Munsiff, 
ist Court at Pirojpur, dated the 15th August 1928. 


Vor, LVII.} HIGH COURT, 


The facts necessary to be stated are the following. The tenancy 
was created by a Kabuliyat dated 1879. In 1902 there was a decree 
for rent obtained by the plaintiffs against the then tenant and in 
execution of that decree the holding was put upto sale and pur- 
chased by the defendant. The Kabuliyat purported to create a 
tenancy in respect of three annas share of certain lands included in 
certain defined boundaries. After the defendant’s purchase there 
was a suit for rent instituted by the plaintifis against him for the 
years 1309—1312 and it appears that in that suit a decree was 
obtained by the plaintiffs for rent at the rate mentioned in the Kabu- 
liyat. It would appear that at that time it was not contended on 
behalf of the defendant that he was not in possession of the entire 
lands of the tenancy. The present suit was instituted, as already 
stated, for the rent of the years 1331—1333. The Munsiff held 
that there was no evidence to show that there was any dispossession 
by the plaintiffs of the lands of the tenancy since the decree which 
the plaintiffs obtained against the defendant for the years r30g— 
7312 and he was inclined to take the view that the defendant was 
in possession of the entire quantity of lands. The Subordinate 
Judge on the other hand has, on a reference to the settlement 
records and the evidence which the defendant as well as the son of 
the giver of the Kabuliyat gave in this case came to the conclusion 
that the defendant in fact got much less land than the three annas 
of the lands included-within the Kabuliyat boundaries and that the 
remaining lands which the defendant ought to have got were 
recorded in the settlement records as Khas lands of the plaintiffs 
and their co-sharers in superior Taluki right. His finding amounts 
to this that in point of fact the defendant is not in possession of the 
land which he ought to be in possession of under the Kabuliyat. 
Thé Subordinate Judge appears to have believed that from the very 
beginning when the defendant came to be in possession he could 
not get all the lands of the Kabuliyat. In those circumstances, the 
only point of law which may be urged and indeed has been urged 
by Dr. Mukherjee on behalf of the appellants is that the defendant 
should be beld to be precluded by reason of the doctrine of con- 
structive res judicata from pleading that he was not in possession of 
the entire lands of the tenancy and that he was not therefore liable 
to pay the entire rent, by reason ofthe fact that in the previous suit 
for rent for the years 1309-1312 this defence was not taken where 
as it might and ought to have been taken within the meaning of 
_ section rr of the Code. I am of opinion that this contention 
ought not to be allowed to prevail. No doubt, it was quite open 
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to the defendant to take this plea in defence if he so chose and 
therefore it was a defence which might have been taken in suit. 
But I do not think it can be said that it ougAt to have been taken. 
I am not frepared to hold that in a simple suit for rent where 
the tenant puts forward a plea of dispossession and allows a 
decree to be passed for the entire rent it should be held that he 
was bound to take this plea of dispossession and since he has 
not done so it should be treated as barred by the doctrine of 
constructive resjudicata. 

Upon the facts which the learned Subordinate Judge has 
found, namely, that the defendant was not in possession of the 
entire lands of the tenancy and that the remaining lands are in 
Rhas possession of the plaintiffs and their co-sharers the decree 
which the learned Subordinate Judge has made is, in my opinion, 
correct. The appeal accordingly fails and must be dismissed 
with costs, 


P. N. R. i Appeal dismissed. 


PRIVY COUNCIL. 


Present: Lord Tomlin, Lord Thankerton and Sir George 
Lowndes. 


RAM RAGHUBIR LAL AND OTHERS 
EA 
UNITED REFINERIES (BURMA) LTD. AND OTHERS. 


[On APPEAL FROM THE HIGH COURT oF JUDICATURE 
AT RANGOON: | 


Transfer of Property Act (IV of 1882), Sec. 100—Civil’ Procedure Code, (Act V 
of 1908), order 34, rule 15—Indian Limitation Act (IX of 1908), Arts. 111, 
116—Decree in suit to enforce vendor's lien for unpaid purchase money— 
Vendee’s liability (for purposes of Art. 116, Limitation Act) arises upon a 


registered contract. 


If a suit to enforce the vendor’s lien for unpaid purchase money and fora 
personal decree against the vendee for the deficiency is decreed, the Court should, 
under section 100, Transfer of Property Act, read with order 34, rule 15, Civil 
Procedure Code, pass a preliminary decree for sale as in a suit ona mortgage. 


In the case of a registered conveyance by way of sale, the personal liability of 
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the vendee (for the unpaid purchase money) arises, in virtue of such conveyance 
upon a contract in writing registered within the meaning of Art. 116 of the 
Limitation Act: TJricomdas Cooverji Bhoja v. Gopinath Fiu Thakur (1) 
followed, 


Judgment of the High Court, Rangoon (I. L. R. 9 Ran. 56), varied. 


Appeal No. 130 of 1931 from a judgment and decree, dated the 
toth September 1930, of the High Court, Rangoon, setting aside a 
decree dated the 16th July 1929, of the District Court of 
Hanthawaddy. 


The main question for determination in the present appeal was 
whether the first respondent, the United Refineries (Burma) Ltd., 
was entitled to recover the sum of two lacs of rupees and interest 
from all or any of the appellants with a charge or lien on certain 
properties situate in the Hanthawaddy District. 


The material facts of the case are set out in the judgment of the 
High Court, Rangoon, delivered by Carr J. (Cunliffe J.) concurring, 
and reported in I. L. R, g Ran. 56, and also in the Board’s 
judgment. 


Upjohn, K. C., DeGruyther, K. C. and A. Pennell for the Appel- 
lants. 


K. Preedy for the Respondents. 
Their Lordships’ judgment was delivered by 


Sir George Lowndes :—On the 15th December, 1924, the 
first respondents (herein-after referred to as the Company) agreed 
to sell to the firm of Kashi Vishwanath & Co. or their nominees 
or assigns certain immoveable property in the Hanthawady District 
of Burma, comprising 330 acres of land and the buildings and 
‘plant of an oil refinery erected thereon. The members of the 
said firm were the first two appellants before the Board and 
a third partner now deceased and represented by the fourth 
appellant. The consideration for the sale was set out in the 
agreement and included the sum of Rs. 2, 00,000, which was 
to be paid three months after the registration of the sale 
deed, 


On the r5th January, r925, the sale deed was executed by 
_ the company as vendors, the conveyance being made by the direc- 
tion of the firm to the third appellant as their nominee. ` Neither 
the firm nor any member of it was a party to the deed, but the 
direction to convey to the third appellant was recited therein, and 


(1) (1916) L. R. 44.1. A, 65. 
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a declaration to that effect under the signature of the firm was 
appended thereto. It was also recited that in respect of the Rs. 
2,00,000 a joint and several promissory note had been executed 
by the firm and the third appellant to secure payment of that sum 
three months after registration. 

The sale deed was’ registered on the 17th January, 1925, but 
tbe Rs. 2,00,000 was not paid, and on the 22nd September, 1927, 
the third appellant entered into an agreement for the re-sale of the 
property to the second respondent. This sale has fallen through 
and for the purposes of the present appeal the second respondent, 
who has not appeared and against whom no relief is sought, may 
be disregarded. - : 

On the zoth March, 1928, the company instituted a suit in 
the District Court of Hanthawady against the partners in the 
firm and the purchaser (the third appellant), praying a decree 
for Rs. 2, 35, 000, being the Rs. 2, oo, oco above referred to with 
interest to date, and in default of payment for sale of the property, 
with a personal decree against the defendants for any deficiency. 
This was based originally on an alleged equitable mortgage of 
the property by deposit of title deeds, but by subsequent amend- 
ment it was supported by claiming a charge for unpaid purchase 
money. 

Various defences were raised to the suit, but the only question 
of substance now material is as to the personal liability of members 
of the firm, ñ e, appellants 1, 2 and 4. The claim to an equi- 
table mortgage was not established, but both Courts in Burma 
affirmed the charge for Rs. 2, 35, 000 in respect of unpaid purchase 
money, and the propriety of this decision has not been seriously 
disputed before the Board. The question of the promissory note 
has also gone out of the case, as it was found not to be properly 
stamped and therefore inadmissible in evidence. The only other 
question raised on the appeal was as to limitation and it will be 
dealt with later. 

The District Judge thought it sufficient to pass a decree in 
favour of the company merely declaring that it had a vendor’s lien 
over the property in suit and awarding costs against the defendants. 
From this decree an appeal was taken to the High Court by the 
present appellants, and the company filed crossobjections claim- 
ing infer alia sale of the property and a personal decree for any 
defisiency. After a remand and a further finding by the District 
Judge ona question not now material, the learned Judges of the 
High Court delivered their final judgment on the roth September, 


VoL. LVII. J PRIVY COUNCIL. 


1930, They affirmed (as already stated) the finding of the 


District Judge that the company had a vendors lien over the 
property for the Rs. 2,00, oco with interest, but they set aside 
his decree as insufficient, and substituted a decree in the company’s 
favour for. 

“(1) 2,35, 000 (Rupees two lakhs and thirty-five thousand 
only) with further interest at 6 per cent, per annum from the 
date of suit to the date of realisation, charged on the property 
in suit, 

(2) For the sale of the said property should the amount of the 
decree not be paid ; 

(3) For a declaration that the respondent-plaintiff company’s 
charge over the property takes priority over any interest of the 4th 
appellant—4th defendant—company in the said property ; and 

(4) For a personal decree against the rst, 2nd, 3rd and sth 

. appellants—rst, 2nd, 3rd and sth defendants—for any portion of the 
decretal amount which may not be satisfied out of the sale proceeds 
of the property. ” À 

They also gave the company their costs in both Courts against 
- the same parties. 

It has been brought to their Lordships’ notice that under sec- 
tion roo of the Transfer of Property Act, 1882, read with Order 34, 
Rule 15, of the Code of Civil Procedure, the Court should have 
passed a preliminary decree for sile as in a suit on a mortgage, but 
no objection has been taken to the decree on this score, and as 
their Lordships are informed that the property has already been 
brought to sale, they do not think it necessary to lay stress upon this 
apparent irregularity. 

The only part of the decree to which serious objection is taken 
by the appellants is sub-head (4), whereby a personal liability for 
the anticipated deficiency is laid upon all the present appellants. It 
is contended that though this order may be justified (subject to the 
question of limitation) in the case of the third appellant, the nominee 
purchaser, there is no such right against the other appellants who 
represent the firm of Kashi Vishwanath & Co, 

The determination of this question depends in their Lordships’ 
opinion upon the construction of the sale deed. The members of 
the firm were not parties to it and merely directed the vendors, as 
they had a right to do under the original agreement, to convey to 
the third appellant. The learned Judges of the High Court seem 


to have affirmed the liability of appellants 1,2 and 4 merely by 


reason of the statement appended to the deed declaring the third 
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appellant to be the nominee of the firm as purchaser and consenting 
to the conveyance to him. Their Lordships are. unable to give this 
effect to the statement in question. Under the original agreement 
the company had bound themselves to accept as purchaser either 
the firm or a person ncminated as such by the firm, and there was 
no provision that inthe case of a nominee the firm were to remain 
liable for the balance of the purchase money. The conveyance was 
made to the third appellant as purchaser, reciting that the agreed 
part of the consideration had been made-good by him, and that he 
was ready and willing to pay the outstanding balance of Rs. 2,00,000. 
Their Lordships can read this only asa substitution of the third 
appellant for the firm, and as leaving no liability upon the other 
appellants. They are therefore of opinion that the decree of the 
High Court was wrong in declaring the personal liability of appel- 

lants 1, 2 and 4 for the anticipated deficiency. ` 

The question of limitation may be shortly disposed of. Having 
regard to the conclusion at which their Lordships have arrived 
above, the only question is whether the claim fora personal decree 
against appellant No. 3 was out of time. No issue as to limitation 
was raised in the District Court, but the matter was dealt with at . 
length in the judgment of the High Court. The learned Judges 
held that the liability of the third appellant arose, in virtue of the 
conveyance, upon a contract in writing registered within the meaning 
of article 116 of the Limitation Act, and that the six years period 
allowed by that article applied, with the result that the suit was 
well within time. Their Lordships think that, having regard to the 
judgment of this Board in Zricomdas Cooverfi Bhoja v. Gopinath Jiu 
Thakur (1), this view was manifestly correct. It is therefore unneces. 
sary for them to consider the applicability of article rır, by which 
a shorter period is prescribed, and upon which reliance is placed for 
the company in a case where (as here) no time was fixed for com- 
pleting the sale and the purchase money in question was not payable 

' until some date after conveyance of the property, 

For the reasons appearing above, their Lordships think that a 
personal decree should only have been passed against the third 
appellant, and that the decree of the High Court should be varied 
by omitting from sub-head (4) thereof the reference to rst, znd, and 
5th appellants—rst, znd, and sth defendants, the references to the 
5th appellant and sth defendant being taken to cover the present 
4th appellant. The order for costs must, they think, be varied in 
fhe same way, the costs of the company in both Courts being ordered 


(1) (1916) L. R. 441. A. 65. 


Vor, LVII.| FRIVY COUNCIL. 313 


to be paid by the 3rd appellant only. There will be no order as to PE: 
costs before this Board. £933; 
Their Lordships will humbly advise His Majesty to this Ram Raghubir Lal 
effect. , , United Refineries 
Jj. E. Lambert: Solicitor for the Appellants. ae 
Holmes, Son & Pott: Solicitors for the Respondents. a One ene 
K J. Re Decree varied, 
Present: Lond Atkin, Lord Thankerton, Lord Macmillan, 
Sir John Wallis and Sir George Lowndes. 
MAHANT GARUDDAS hones 
v. J23; 
MAHANT LALDAS AND ANOTHER. February, 28. 





[On APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER, CENTRAL Provinces. ] 


Hindu Law—Mitakshara School—Whole blood fand half blood—Uncles— Pre- 
Serence of whole blood not confined to case of brothers and brothers’ sons, but 
of general application among sapindas of same degree of descent from 
common ancestor. 


Under the Mitakshara, the preference of the whole blood to the half blood is 
confined to members of the same class, i. e., to sapindas of the same degree of 
descent from the common ancestor. 


Held accordingly, that as between paternal uncles of the propositus the whole 
blood exclude the half blood : 


Ganga Sahai v, Kesri (1) followed. 


Suba Singh v. Sarafras Kunwar (2); Sham Singh v. Kiskun Sahat (3); 
Nachiappa Gounden v. Rangasami Gounden (4) and Fatindra Nath Roy v. 
Nagendra Nath Roy (5) referred to. 


Judgments in Vithalrao v. Ramrao (6) and Shankar Bajiv. Kashinath 


(1) (1915) L. R. 42I. A. 177 ; 22C, L. J. 508. 
(2) (1896) I. L. R. 19 AN, 215. 

(3) (1907) 6 C. L. J. 190. 

(4) (1914) af M. L.J. 1. 

(5) (1931) L. R. 58 I, A. 372. 

(6) (1899) I. L. Ré 24 Bom, 317. 


_ 34 
P.C. 
1933. 
s 
Mahant Guruddas 
v. 
Mahant Laldas, 


snag 
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Ganesh (1), (laying down that the preference of the whole blood to the half blood 
is confined to the case of brothers and their sons), overruled. 

Appeal No. 2 of 1930 froma judgment and decree, dated the 
14th July 1¢28, of the Court of the Judicial Commissioner, Central 
Provinces, which reversed a judgment and decree, dated the 
3oth Septemter 1926, of the Additional District Judge of 
Bilaspore. 

The principal question for determination on the present appeal 
was, whether the plaintiffrespondent (who was an uncle of the half- 
blood) was excluded by the defendant-appellant (who was an uncle 
of the full-blood) from inheriting the estate of his deceased nephew, ` 
Bhagwatdas, under the Mitakshara Law? 


The learned Judicial Commissioners, holding that under the 
Mitakshara the preference of the whole-blood to the half-blood in 
inheritance was restricted to the case of brothersand their sons only, 
decided against the present appellant. 

Parikh for the Appellant: 


The preference of the whole blood is not limited to brothers and 
brothers’ sons but extends to paternal uncles and other remoter 
gotraja sapindas “in the same degree of descent from the common 
ancestor’’, as laid down by Banerji J. in Suda Singh v. Sarfaraz 
Kunwar (2) and Kesri v. Ganga Sahai (3), and cited with approba- 
tion by the Board in Ganga Sahai v. Kesri (4). The contrary view 
taken in Vithal Rao v. Ramrao(s) must te deemed to have been 
overruled by the Board’s pronouncement. Banerji Ps enunciation 
of the law was adopted by the Calcutta and Madras Courts in 
Sham Singh v. Kishun Sahai (6) and Nachiagpa Gounden v. 
Rangasami Gounden (7). We also rely on- the Board’s recent deci- 
sion in Jatindra Nath Roy v. Nagendra Nath Roy (8) where Ganga 
Sahai v. Kesri (4) was followed. 

DeGruyther, K. C. (with Wallach) for the Plaintiff Respondent : 


Ganga Sakai v. Kesri (4) was distinguished by the Full Bench in 
Shankar Baji vy. Kashinath Ganesh (1), and does not overrule 
Vithalrao v. Ramrao (5). 


{1) (1926) I. L. R. 5r Bom. 194. 

(2) (1896) I. L. R r9 All. ars. 

(3) (igto) I. L. R. 33 All. 541 (F. B.). 

(4) (1915) L. R. 421. A. 177 ; 23 C. L. J. 508. 

(5) (1899) I. L. R, 24 Bom. 317. 

(6) (1907) 6 C. L. J. 190. (7) (1914) 28 M. L. J. 1. 
(8) (1931) L. R. 58 1. A. 372. 
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[Their Lordships observed that Vithalrao v. Ramrao (x) was 
cited during the arguments in Ganga Sahai v. Kesri (2), and that 
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the Board’s judgment is altogether inconsistent with the Bombay. Mahant Garuddas 


ruling, which must be taken as overruled by necessary implication]. 

On the merits, learned counsel submitted that the Bombay view 
was right, and that the priority of the whole blood was confined to 
brothers and their sons and did not extend further. 


Their Lordships’ judgment was deliveted by 


Sir George Lowndes :—The only question for determina- 
tion in this appeal“is as to rival claims to succession under the 
Hindu law between uncles of the whole and of the half blood. 

The parties are Grihastha Gosains, known as Mahants, 
and are governed by the Benares School of the Mitakshara. 
Their relationship will sufficiently appear by the following 
abbreviated pedigree in which names of females are printed in 
italics : 

Dularkuar F Lakhmidas i Phulkuar 


pee? ae dr pranreianes | 
Laldas Bajrangdas. Kiii ihoadis Raley Garuddas 


Bhagwatdas, l 


The properly in question consists of 28 villages of the Ilaka of 
Lormiin the Bilaspur Wistrict of the Central Provinces, which 
came to Ramkrishnadas on a family partition. On his death they 
passed to his son Bhagwatdas, who died without issue on the goth 
November, 1912. The villages then went to his mother, Rajkuar, 
as his heir, and on her death in 1914 to his paternal grandmother 
Phulkuar. She died on the 23rd October, 1922, when the disputed 
succession opened, the rival claimants being Garuddas, the father’s 
brother of the whole blood, and Laldas and Bajrangdas, his half 
brothers. Garuddas obtained possession of the villages and Laldas 
sued him in the District Court of Bilaspur claiming a one-third 
share. Bajrangdas did not join in the suit but was brought in as 
second defendant. 

The District Judge, following a decision* of a single judge of 
the superior court in his Province, held Garuddas alone to be 
entitled to succeed, on the ground that as between sapindas in 
the same degree of descent from the common ancestor, those of 

(1) (1899) I. L. R. 24 Bom. 317. 


(2) (1915) L. R. 42 I. A. 177 ; 2 C. L. J. 508. 
*See Narain v, Hamraji ; 21 Nagpur L. R, 163—K J.R. 


v. 
Mahant Laldas. 


February, 28. 


316 


w 


P Cr 
1933. 
soe 
Mahant Garuddas 
v. 
Mahant Laldas. 


Sir George Lowndes. 


THE CALCUTTA LAW JOURNAL- [Vou Lvil. 


the half blood were ` excluded by those of the whole blood. The 
decision in question was based upon the judgment of this Board 
in Ganga Sahai v. Kesri, (1), to which more particular reference 
will be made hereafter. The suit was accordingly dismissed 
by the decree of the District Judge dated the 30th September, 
1926, 

Laldas appealed to the Court of the Judicial Commissioner. 
His appeal was heard by Hialliffax and Mohiuddin A. J. C. who, 
differing from the District Judge, held that as between uncles no 
preferential right attached to the whole blood, and that the par- 
ties were therefore entitled to share equally. They accordingly 
set aside the decree of the lower Court and passed a decree in 
favour of Laldas fora one-third share of the property with costs. 
No corresponding relief was given to Bajrangdas on the ground, 
apparently, that he had paid no court fee. The decree of the 
Appellate Court was dated the 14th July, 1928. 

From this decree Garuddas has appealed ‘to His Majesty in 
Council. He is opposed by Laldas the original plaintiff. Bajrang- 
das has not appeared. : 

The material text of the Mitakshara, Ch. IJ, s. IV, paragraphs 
5 and 6 is in the following terms :— 

“Among brothers such a8 are of the whole blood take the 
inheritance in the first instance under the text ‘to the nearest 
sapinda the inheritance next belongs,’ since those of the half 
blood are remote through the difference of mothers, If there 
be no uterine brothers those by different mothers inherit the 
estate.” 

The question is whether this text enunciates only an exception 
to the general rule, confined to the case of brothers of the pro- 
positus, or whether it states a principle applicable to all sapindas 
in the same degree of consanguinity. The former view has been 
adopted by the Bombay High Court: Vithalrao v. Ramrao, 
(2), followed in 1926 by Shankar Baji v. Kashinath Ganesh, 
(3) the latter, by the High Courts of Allahabad, Calcutta and 
Madras: Suda Singh v. Sarfaraz Kunwar (4); Sham Singh v. 
Kishun Sahai (5); Nachiappa Gounden v. Rangasami Gounden (6). 

The learned Judicial Commissioners in the present case followed 
the earlier Bombay authority without considering the other cases 

(1) (191s) L. R. 42 1. A. 177 ; 32C. L. J. 08. 

(2) (1899) I. L. R. 24 Bom. 317. 4 

{3) <1926) I. L. R. 51 Bom. 194. 7 


(4) (1896) I. L. R. 19 All. 215. 
(5) (1907) 6C. L, J. 190. (6) (1914) 28 M. L. J. 1. 
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above cited, though they were all elaborate and exhaustive judg- 


ments, and in the Allahabad and Madras cases were decisions of the 


Full Bench. 


‘The-rival authorities were before this Board'in Ganga Sahai v. 
Kesri (x), to which reference has already. been made. The decision 
in that case was that a paternal uncle of the half blood inherited in 
preference to the son of a paternal uncle of the whole blood, but 
Mr. Ameer Ali in delivering the judgment of the Board commented 
on Suba Singh’s case (supra) (2), and with reference to the passage 
from.the Mitakshara above quoted he says that there seems to be 
“in principle” no reason to differentiate between the brother of 
the propositus and the brother of his father. He continues :— 


“ Having regard to the general scheme of the Mitakshara, their 
Lordships think that the preference of the whole blood to the half 
blood is confined to members of the same class, or to use the 


` language of the High Court in Suda Singh v. Sarfaras Kunwar (2) 


to ‘sapindas of the same degree of descent from the common 
ancestor ” 


Dealing with Ganga Sahai’s case (1) the learned Judicial Com. 
missioners thaught it impossible to find inthe judgment of Mr. 
Ameer Ali any approval “even by the most distant implication” of 
what may be called here for convenience the Allahabad doctrine, 
Their Lordships would themselves have come to the opposite con- 
clusion. Had this not been intended the judgment could hardly 
have characterised the preference of the whole blood to the half 
blood as confined to members of the same class of sapindas ; it 
would almost obviously have been referred to as confined to the case 
of brothers. 


The matter however is put beyond doubt by a more recent deci- 
sion of this Board which was not available to the learned Judicial 
Commissioners ; Jatindra Nath Roy v. Nagendra Nath Roy (3). 
That. was a case between bandhus. Ganga Sahai’s case was referred 
to and the passage quoted above from Mr. Ameer Ali’s judgment 
was cited, clearly as laying down-a rule of general application 
among sapindas, and the principle involved was held applicable even 
in the case of bandhus. From this it follows that as between 
paternal uncles of the propositus the whole blood will exclude the 


half blood. 


x 


(1) (915) L. R. 42 1. A. 177; 22C. L. J. 508. 
- (2) (1896) I. L. R. 19 All. 215. 
< (3) (1931) L. R. 58 1. A. 373- 
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For the reasons given their Lordships .are of opinion that the 
“appellant is solely entitled as the heir of Bhagwatdas to the villages 
in dispute. They will therefore humbly advise His Majesty that the 
decree of the Appellate Court should be set aside, and that of the 
District Judge, dated the 30th September, 1926, restored. The first 
respondent must pay the appellants costs in the Judicial Commis- 
sioner’s Court and before this Board, 


T, L, Wilson & Co. + Solicitors, for the Appellant 
H. S. L, Polak = Solicitor for the Plaintiff Respondent. ` 


K. J. Re Appeal allowed. 


PRESENT: Lord Macmillan, Sir George Lowndes and 
Sir Dinshah Mulla. 
THE COMMISSIONER OF INCOME TAX; BIHAR 
AND ORISSA 


V. 


` MAHARAJADHIRAJ KAMESWAR SINGH OF 
DHARBHANGA. f 


- [On APPEAL FROM THE HIGH COURT oF JUDICATURE 
AT PATNA.] 


Tdian Income Tax Act (XI of 1922), Sec. 10, Sub-Sec. (2), (i), Gx)=—Sec. 13, 
proviso—Sec. 34, Sec. 66—Procedure in submission of questions of law by ° 
Commissioner for determination by High Court—Assesses’s method of 
accounting, when may be disregarded—Receipt of interest in previous years— 
Open payment to account—Appropriation to interest or capital—Payment in 
cash or monay’s worth, may be taxable as income receipt—wveduction for 
royalty paid in working a colliery—Necessity of preparing formal decree in 
disposing of reference. 

Where the method of accounting employed by the assessee is such that the 
income, profits and gains cannot properly be deduced therefrom, the income tax 
officer is empowered (under the proviso to section 13-of the Income Tax Act, 1922) 
to discard the assessee’s method of accounting and to adopt a method of computa- 
tion of his own. 


In computing the interest received by the assessee froma moneylending tran- 
saction in a particular year, the income tax officer may justifiably take into 


Vor, LVI.) PRIVY. COUNCIL, 


account both actual receipts of interest in that year and sums carried by the 
assessee to income account in that year out of the receipts of previous years which 


have been held in suspense and no part of which has previously been returned as 
income. 


Commissioner of Taxes v, Melbourne Trust Ltd. (1) relied on. 


Where interest is outstanding on a principal sum due and the creditor receives 
an open payment from the debtor without any appropriation of the payment as 
between capital and interest, by either debtor or creditor, the presumption is that 
the payment is attributable in the first instance towards the outstanding interest : 
Venkatradi Appa Row v. Parthasartht Appa Row (2) followed. 


Held (applying the above presumption), that where the assessee in the relevant 
year of computation received a lump sum from his judgment-debtor, but had not, 
at the date when he received payment, either in his own books or in relation to the 
revenue authorities, as yet attributed “any sum towards the debtor’s liability in 
interest, the income tax officer was entitled to treat this lump sum as applicable 
to the outstanding interest and taxable as such, and ihe assessee could not contend 
that it should be ‘treated in the first place as a payment against the capital liability 
of the debtor. 


In the year of computation, one G. S., who owed the assessee 32 lacs as prin- 
cipal and 6 lacs as interest (38 lacs in all) on an unsecured loan, made over to the 
assessee various items of property, including promissory notes of third parties 
(Rs. 20 lacs), and promissory notes of the debtor G. S. himself (for Rs. 18 I acs), 
of the total value of Rs. 38 lacs, in satisfaction of his indebtedness. 


Held, that the 6 lacs due as interest by the debtor G. S., could not be assessed 
as interest deemed to have been received by the assessee. (1) So far as the debtor's 
own promissory notes of 18 lacs were concerned, the assessee did not receive any 
payment at ajl. (2) As regards the other items of 20 lacs, assuming that they 
could be regarded asa payment in kind and as equivalent of cash, or money’s 
worth, it was competent ior the assessee to appropriate the 20 lacs to capital 
account, i. en in discharge protanto of his debtor’s capital liability. 


California Copper Syndicate v. Harris (3); Scottish and Canadian General 
Investment Co. v. Easson (4); Cory Brothers & Co. v. Owners of the "Mecca '’, 
(5) ; Smith v. Law Guarantee and Trust Society, Ltd. (6), and the Indian Con- 
tract Act, sections 60 and 61, referred to. 


` The assessce, who was carrying on the business of a colliery owner, claimed to 
“deduct from the assessment arrears of royalty paid by him to the superior 
landlord. : 


l Held, negativing the claim, that the sum so paid by him was neither “rent” 
nor an expenditure incurred by him solely for the purpose of earning the profits or 
gains of the colliery business within the meaning of section 10, sub-section (2), 


(i) or (ix). 


(1) [1914] A. C. roor (1011). 

(2) (1921) L. R. 48 I. A. 150 (153). 

(3) [1904] 6 F. 894; 5 Tax. Cases. 159. 

(4) [1922] S. C. 242 ; 8 Tax Cases. as: À 
(5) [1897] A. C. 286. ” - (6) [1904] 2 Ch. 569: . 
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Under section 34 of the Act, the income tax officer cannot re-Open any assess- 
1933. ment after the expiry of one year from the end of the year of original, assessment. 

The Commissioner of Väder section 66 it is for the Commissioner of Income Tax to state formally 
Income Tax, Bihar the questions of law which arise, and under sub-section (5) it isthe duty of the 
and Orissa ` High Court to decide the questions of law so raised. Where the Commissioner 

Maharajadhiraj omitted to formulate any question of law, and the High Court itself formulated 
Kameshwar Singh of the question to be decided, and gave its decision thereon, the Privy Council depre- 

Darbhanga, cated this departure from regular procedure. 

The questions of law which the Commissioner refers to the High Court under 
section 66 should, for facility of reference, be numbered consecutively at the end of 
the stated case. 

In disposing of a reference on questions of law under section 66, the High Court 
should prepare a formal decree following upon its judgment, and the decree 
should give the necessary directions as to the casts in the case. 

Judgment of the High Court, Patna, (7. L. R. 9 Pat. ago), varied. 


Consolidated Appeals No. 75 of 1931 from an order of the High 
Court, Patna, dated the 25th November 1929, on a Reference by the 
Commissioner of Income Tax, Bihar and Orissa, under section 66 of 
the Indian Income Tax Act, 1922. 


The facts of the case are fully stated in the Board’s judgment and 
in the judgments of the High Court, Patna, reported in I. L. R. 9 
Patna, page 240. k 
_ A M. Latter, K. C., W. Wallach and H. W. Williams for the 
Assessee. 


Dunne, K. C. and Reginald Hills for the Commissioner of 
Income Tax. 


The authorities cited during the course of the arguments are set 
out in their Lordships’ judgment. The following cases were also 
referred to; l 


Bernhard v. Gahan (1); Inland Revenue v. Newcastle Breweries 
(2); John Smith v. Moore (3); London County Council v. Attorney 
General (4); Coltness Iron Co. v. Black (5); Pars’s Banking Co. v. 
Yates (6) ; In re Roundwood Colliery v. Lee (7); Royal Insurance Co. 
v. Watson (8); Smith v. Law Guarantee and Trust Society, Ltd. (9). 
_ (1) 13 Tax Cases 723. 

(2) 12 Tax. Cases 927. 
(3) [1921] 2 App. Cas. 13. 
(4) [1901] App. Cas. 26. 
(5) [1881] 6 App. Cas. 315 (335). 
« (6) [1898] 2 Q. B. 460 (466). 
(7) [1897] 1 Ch. 373 (389). 
(8) [1897] App. Cas. 1 (6). 
(9) [1904] 1 Ch: soo on appeal [1907] 2 Ch. 569. 
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« "Their Lérdships judgment was delivered by 3 

Lord Macmillan :—Their Lordships have to dispose of two 
‘consolidated appeals from a judgment of the High Court of Judi- 
cature at Patna, dated the 25th November, 1929, dealing with 
‘certain questions referred to the Court ‘by the Commissioner of 
Income Tax, Bihar and Orissa, under section 66 of the- Indian 
Income Tax Act, 1922. The questions all relate to the assessment 
for tax purposes of the income for the year 1926—27 of the Maha. 
rajadhiraj of Darbhanga, who ‘died on the’ 3rd July, 1929, and is now 
represented in these proceedings by his eldest son. As regards two 
of the questions, the Commissioner of Income Tax is appellant ; as 
regards the rest the assessee is appellant. 


By section 3 of the Act of 1922, income tax is chargeable in India 
“in respect of all income, profits and gains of the previous year.” 
The assessee’s practice was to make up his accounts for the Fasli 
year which ends on 30th September and edaseqnentty; under sec- 
tion (11) (a) of the Act, the “ previous year” in the present case 
is the Fasli year 1332, which ended ón 3oth September, 1925. The 
taxable i income of the assessee for the year 1926—27 thus consists 
of his income, profits and gains for the year ending 30th September, 

1925, as computed in accordance with the provisions of the Act. 


The assistant Commissioner of income tax, acting a8 income tax 
officer, having made an assessment of the assessee’s taxable income 
for the year in question, the assessee appealed to the commissioner 
. of income tax, Bihar and Orissa, acting as assistant commissioner, 
who made an order reducing the assessment in respect of three 
particular . items but otherwise affirming it The assessee then 
required the commissioner under section 66(2) to refer to the High 
Court certain questions, purporting to be questions of law arising out 
of bis order, The commissioner, as required by the Act, drew up a 
statement of the case and referred it with his own opinion thereon 
to the High Court, It is against the answers rendered by the High 
Court to certain of the questions formulated in the case so stated 
that ‘the present appeals have been taken. 


Sat 
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With one exception, the points which were debated elote their ! 


Lordships relate to moneylending transactions of the assessee. As 
the assessee was held not to be carrying on the business of ‘money- 
lending he was assessed in-respect of these transactions, not under 
section ro which provides for the computation of the.“ profits -oy 
gains” ofa business, but under section 12, which provides for the 
computation’of “ income, profits. and-gains ” from other sources. “In 
the one exception, which relates to the carrying on of a colliery 
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taken over by the assessee. from a debtor, .the assessment was under 
section ro. 

As the questions which have arisen are in large measure due to 
the assessee’s method or want of. method in recording his money- 
lending trasactions, it“will be convenient to give a description of his 
practice in the matter as furnished in the case stated: by the commis- 
sioner. The assessee, it appears, kept “a deposit register in which 
payments made by debtors are ordinarily first of all recorded but 
without any allocation between principal and interest. Subsequently, 
if and when. allocation is made, an entry in respect of the interest 
portion of these payments is made in the interest ledger as 
well as in the interest account of the general ledger. This allocation 
is not necessarily made in the year in which the money has actually 
been paid to the assessee. It may be made in the following year or, 
indeed, several years later.” 

Prior to the year 1331 Fasli the assessee produced to the income 
tax authorities only his interest ledger and did not disclose 
his deposit register. In these previous years he claimed to be 
and was assessed in each year on the total of the sums credited 
as interest in the preceding year in his interest register. Owing 
to the system on which the interest register was kept, it is obvious 
that the assessee was in each year assessed not on the total of the 
sums actually received by him as interest during the preceding 
year, but on such sums as the assessee had choserf during that 
preceding year to allocate to interest and carry to his interest 
register out of payments received by him in that and former years. 
In computing the income of the assessee for the year 1331 Fasli 
the assessing officer had for the first time available to him the 
assessee’s deposit register. On this occasion the officer made his - 
computation by taking first all the sums allocated to interest and 


- entered in the interest register for that year, irrespective of the 


years in which these sums had actually been received by the asses- 
see ; he then resorted to the deposit register, noted the sums there 
shown as actually received in that year by the assessee but from 
which no allocations to interest had been carried to the interest 
register, made his own calculation of the proportions of interest 
comprised in such sums and added the result to the sum of the 
entries im the interest register for that year. i 

In computing the income of the assessee for the next year, 
viz., 1332 Fasli, being the income of the year of account with 
which their Lordships are concerned in this appeal, the assessing 
officer again took first the amount shown as credited in that year 
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in the interest tegister, but on this occasion, less the sums which 
he had ‘in the previous year taken into account from the deposit 
register and which now appeared in the interest register ; he next 
examined the deposit register and in the case of sums there shown 
as received in 1332 Fasli but from which the assessee had made 
no allocation to interest account he himself calculated the pro- 
portion of each receipt which represented interest and added the 
result to the figure obtained, under the deduction stated, from the 
interest register. 

The commissioner states as follows the general question which 
in these circumstances arises for decision :— 

1. ‘Assessees’ method of accounting in respect of receipts from 
interest on loans being as described above was the assessing officer's 
action in calculating the profits and gains of the previous year as 
he has done warranted by law ?” 

The commissioner has not attached numbers to the various 
questions and their Lordships have found it convenient to number 
those which they have had to consider in the order in which they 
have dealt with them. 

The authority empowering the income tax officer to discard 
the assessee’s method of accounting and to adopt a method of his 
own is to be found in section 13 of the statute which after enacting 


in general terms that income, profits and gains shall be computed 


in accordance with the. method of accounting regularly employed 


by the assessee, goes on to provide inter alia that “if the method’ 


employed is such that in the opinion of the income tax officer the 
income, profits and gains cannot properly be deduced therefrom, 
then the computation shall be made upon such basis and in such 
manner as the income tax officer may determine.” 

There can be no question that in the circumstances, the 
income tax officer was entitled to disregard the assessee’s method 
-of accounting and adopt a method of computation of his own. 


But the fact that the income tax officer has justifiably proceeded ' 


on a basis‘and in a manner of his own in computing the assessee’s 
income, profits and gains does not, of course, exempt his com- 
putation from examination on appeal and if it appears that he 
has adopted a wrong method the assessment may be set aside. 
Their Lordships have therefore to consider whether the com- 


missioner and the learned Judges of the High Court were right’ 


in answering in the affirmative, as they did, the question above 
posed. S 
Now it will be observed at once that the method adopted by 
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the income tax officer has the result of bringing out a sum 
composed in part of actual interest receipts’ of the assessee in 
the year of computation and in part of sums received’ in previous 
years and allocated by the assesse‘e to interest in that year. “The 
question is whether this method or combination of methods was 
legitimate. That it was legitimate to ascertain in the first place 
the actual receipts of interest in the year of computation is 
undoubted. Was it legitimate to add. the -items which the 
assessee in the year of computation carried to interest account 
out of sums received in previous years? Was the officer 
entitled to treat these allocations as income of the year of 
computation ? > 

Where an assessee keeps his books on a cash basis disclosed 
to the revenue authorities and the officer accepts that basis, it 
is clear that the calculation must be based on actual receipts in 
the year of computation. Here, however, the assessee kept his 
books on a hybrid system and it was bis practice to enter sums 
as he received them in a deposit register not made available to 
the revenue authorities, without discriminating between interest 
and capital payments, and then subsequently to allocate and 
treat as income certain portions of these sums which. he 
attributed to interest. What the officer is directed to compute 
is not the assessee’s receipts but the assessee’s income and 
in dubio what the assessee himself chooses to treat as income 
may well be taken to be income and to arise when he so 
chooses to treat it. [See ger Lord Dunedin in delivering 
the judgment of the Board in Commissioner of Taxes v. 
Melbourne Trust, Ltd, (1)|. The sums which the officer has brought 
into account from the interest register in so far as consisting of allo- 
cations from sums received in pravious years have never borne tax 
and in their Lordships’ opinion the assessee cannot complain if the 
officer agrees with the assessee in treating them as income of the 
year in which the assessee himself first thought fit so to regard 
them. Their Lordships see nothing contrary to principle in the 
computation of an assessee’s total income for a particular year 
as consisting in part of actual receipts in that year and in part of 
sums catried by the assessee to income account in that year out 
of the receipts of previous years which have been held in suspense 
and no part of which has previously been returned as income. 
Their Lordships do not find that the income tax officer in the 
present case has acted in any way illegally in computing the profits 


(1) [1914] A. C.-1001 at p. 1011, 
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to the date of the receipt by him from the debtor of the sum of 
Rs. 2,78,000 in the year Fasli 1332, but that the income tax officer 
had himself treated the sum of Rs. 38,091 received in the year 
Fasli 1331 as interest and taxed it accordingly. ‘That leaves 
Rs. 2,71,190 as the balance of the total interest on the debt during 
its currency towards which balance the assessee made no attributions 
of interest out of the payments received by him from the debtor 
during its currency. No tax has accordingly been paid in respect of 
any of these receipts other than the Rs. 38,o9r which the officer 
treated as an interest payment in the year 1331 Fasli. How in those 
cifcumstances should the receipt of Rs. 2,78,000 in the year 1332 
Fasli be treated? The assessee contends that the whole óf this sum, 
other than a sum of Rs. 18,816 which he admits may be treated as 
a payment of interest, should be treated as a payment against the 
capital liability of the debtor. But at the date when the assessee 
received payment of the Rs. 2,78,000 he had not either in his own 
books or in relation to the tax collector as yet attributed. any sum 
towards the debtor’s liability ininterest, apart from the sum of 
Rs. 38,09¢ which the officer inthe previous year had treated as 
interest. So far as the assessee’s interest register showed he had not 
treated himself as having received any interest and so far as that 


- book, which he put forward to the revenue authorities as showing 


the interest which he had received is concerned, there was still out- 
standing the whole sum of Rs. 3,09,281 of interest, as against which 
must, of course, be set the sum of Rs. 38,091 taxed as interest in 
the preceding year. In disposing of the first question dealt with 


- above their Lordships have held that the assessee cannot complain 


if sums which he himself ina particular year treats in his interest 
register as interest received in- that year are also treated by the . 
revenue authorities as income of that year although such sums were 
in fact received in previous years. Similarly and conversely, their 
Lordships are of opinion that the assessee cannot complain if 
he is treated as not having received any payment of interest in years 
in which he made no appropriations to interest out of sums received 
by bim in these years and neither disclosed such receipts to the 
revenue authorities nor made any return of any part of them as 
income, Their Lordships therefore approach the question of how 
the sum of Rs. 2,78,000 actually received in the year Fasli 1332 is 
to be dealt with on the footing that up to then no interest had been 
treated as paid out of the total of Rs. 3,09,28r due other than the 
sum of Rs. 38,091. Now where interest is outstanding on a principal 
sum due and the creditor receives an open payment from the debtar 
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without any appropriation of the payment as between capital and 

‘interest, by either debtor or creditor, the presumption is that the 
payment is attributable in the first instance towards the outstanding 
interest [Venkatradi Appa Row v. Parthasarathi Appa Row (1)). 
This presumption is no doubt operative primarily in questions 
between debtor and creditor, but in their Lordships’ view the income 
tax officer, finding that the assessee réceived a payment from his 
debtor cf Rs. 2,78,000 in the year Fasli 1332 and that the assessee 
had not up till then credited himself as having received any interest 
or disclosed or accounted for any interest receipts to the revenue 
authorities, was entitled in the circumstances to treat this sum of 
Rs. 2,78,000 as applicable to the outstanding interest to the extent of 
Rs. 2,771,190, and accordingly to treat the payment to that extent 
as income of the assessee in the year of payment. It will be noted 
that the result of this is that the assessee will be able to treat all 
the unallocated payments received by him in the years before 1331 
Fasli as payments towards capital and none of these prior payments 
will have borne or can be called upon to bear tax. Under section 34 
of the Act, the income tax officer cannot re-open any assessment 
after the expiry of one year from the end of the year of original 
assessment, 

Their Lordships therefore agree with the learned Judges 
of the High Court that the answer to this question is in figures 
Rs. 2,717,190. 

The next question relates to the interest onthe debt of one 
Amamath Bose, against whom the assessee held a judgment. The 
debtor in the year 1332 Fasli made a payment to the assessee of 
Rs. 1,38,955. In his interest register for that year he appropriated 
and entered Rs. 20,000 out of this sum as interest, but he also 
entered in his interest ledger for that year a sum of Rs. 3,40,107 
being-appropriations then first made to interest out of sums received 
from the debtor in previous years, which, of course, had not borne 
any tax. The appropriations to interest by the assessee in his 
interest register for the year in question consequently amounted to 
Rs, 20,000+ Rs. 1,140,107 = Rs, 1,160,107. But of the Rs. 1,40,107 
then first appropriated to interest by the assessee Rs. 80,coo was 
actually received by him in the year 1331 Fasli and was in that year 


subjected to tax by the revenue authorities, so that the balance of 


Rs, 60,107 represented appropriations to interest by the assessee out 

of sums received in years before 1331. This sum had never before 

been appropriated by the assessée to interest or treated by him as 
(1) (1921) L. R, 48 I, A. 150 at p. 153. 
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income in.a question with the revenue and, following the principle 
already laid down by them, their Lordships are of opinion that it 
was properly regarded by the taxing officer as income of the assessee 
in the year in which he appropriated it to income. 


+ The question on this topic which was stated by the Commissioner 


is thus expressed :— 

3. “What is the amount of profits and gains arising out of the 
payments made by this Mogrpentdebiai Fogoly: taxable in this 
year?” - 

Their Lordships agree with the High Court in answering that out 


‘of the appropriations to interest in the year of computation the total 
‘amount taxable is Rs. 60,107, over and above the proportion repre- 
senting interest of the payment of Re. 1,38,955 actually received in 


the year 1332, such proportion being admitted to be Rs. 1,23,906, 
so that the total sum chargeable with tax is Rs, I 123,906 + R Rs. 60,107 
= Rs, 1,84,013. 

Passing to the further questions raised in the case and omitting a 


‘transaction relating toa loan to a Colonel Lewellyn as to which the 
.asgessee has acquiesced in the decision of the High Court, their 


Lordships have next to consider the estimate made by the income 


„tax officer of the income received by the assessee in the year of 


computation from the purchase of properties under mortgage 
decrees. The general question which was raised below on behalf 


.of the assessee was not argued before their Lordships, namely, 
_whether when a mortgagee purchases at auction under a decree of 


the Court the property which was the subject of the mortgage he cin 


_be said to have received to any extent the equivalent of the interest 


due on his mortgage. This question had been decided in the affir- 
mative in arecent-case of Raja Raghunandan Prasad Singh v. 
Commissioner of Income Tax (1), which their Lordships heard on 
appeal immediately after the present case andin which they are 
to-day delivering an affirmative judgment on this point, to which 
reference may be made.* The assessee in the present case admitted 
the receipt of income in the year in question from this source to the 
extent of Rs. 4,364. This sum the income tax officer increased 
tọ Rs. 1,04,364 and, the question stated by ‘the commis- 


, Sioner is :— 


- 


“_ (4) (1929) 10 P. L. T. 729 I. L. R. 9 Pat. 48. i 
* See-Privy Council Appeal No 18 of 1931 Raja Raghunandan Prosad Singh 
and the Commissioner of Income Tax, since reported in 57 C. L. J. 294.. 
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“ Whether the assessing officer was right in making an esti- P. C. 
iite “of Rs. 1,04.364 under this head as “he has done?” 1933, 


The Commissioner states that the assessee “ keeps a suit register The Commissioner of 
in which the progress of each case is supposed to be noted but no Income Tax, Bibar 
attempt is made to keep this register up to date and in‘fact the sum and One 
of Rs. 4,364 referred to above is shown neither in this register nor Ka Maharaj jadhiraj, i 
in the interest account. On referring to the history of assessments oe Darbhabga. Pa? 
made in previous-years I find that in the assessmerit made in the Lord Macmillan. 
year 1924—25 while the assessee showed no income under this head — 
the assessing officer estimated the income to be Rs 6,00,000. This ` 
sum was reduced on appeal to two lacs and the order on appeal was 
maintained by the then commissioner. In the assessment made in 
the year 1925—26 for similar reasons the assessing officer added 
back a sum of Rs. 3,00,000 without objection by the assessee. In 
that year assessee showed no income from tbis source in the return, 
but admitted in'the course of assesssment proceedings a receipt of 
Rs, 20,069 to which the assessing officer added back as stated above 
a sum of Rs. 3,00,c00 without exception on the part of the assessee. 

Similarly in the year 1926—27 (the assessment with which we are 

now dealing) the assessee showed no income from this source in 

the statement filed with his return of i income, but subsequently 

admitted realisation of Rs. 4,364 only.” In the High Court the 

Chief Justice (Courtney Terrell) after pointing out that the 

question is one of quantum only, says:—‘‘ Learned counsel 

for the assessee has argued that the officer is not entitled to make 

a guess witbout evidence and I agree with that contention, but in 

this case the state of affairs in the previous years, coupled with 

the fact that the assessee had a large mortgage loan business and 

must have enforced mortgages by sale on many occasions, afford 

ample material for the assessment made. I*would ‘answer the ques- 

tion in the affirmative.” The other Judges concurred and. their 

Lordships also agree, adding only that ifthe assessee wished to 

displace the taxing officer’s estimate, it was open to him to adduce 

evidence-of all his purchase transactions duting the year and of 

the financial results thereof, which he apparently made no attempt 

to do. - 
* Their Lordships next turn to the consideration of a transaction 
between the assessee and one Kumar Ganesh Singh. In the year 
. 1332 Fasli Kumar Ganesh Singh owed the assessee.32 lacs as 
principal and Rs. 6,09,571 as interest, or a total of Rs. 38,09,571 "in 
‘all, in respect of an unsecured loan. In that year the assessee and 

his debtor entered into an arrangement whereby, as the commis 


`~ 
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P.C. sioner states “ the assessee took over from the debtor in satisfaction 
1933 of tbis amount the following items of property movable or 
The Commissioner of immovable :— 
‘Income Tax, Bihar Rs. 
a Da (1) The Kojora Colliery, valued at... ee 25371339 
ic Mahara Sat of (2) Shares in different companies, valued at vee 94125 
Darbhanga. (3) Bills receivable by the above brokers 7 
Lord Macmillan. [#. e., Ganesh Singh’s firm] wee Lee 48,809 
=< (4) Decree vee 1425594 
n (5) Transfer of loan to the Agra United 
Company sss 10,00,000 
(6) Pyro-notes and hand-notes br third 
-parties] eee 52,106 
(7) Hand-notes from Kumar Gik ‘Singh w+ 195344596 


38,099,569 ” 


The Commissioner unfortunately omitted to formulate any 
question of law arising out of this transaction. The duty of the 
High Court under section 66(5) is to “ decide the questions of law 
raised ” by the case referred to them by the commissioner and it is 
for the commissioner to state formally the questions which arise. 
Here the High Court itself formulated the question to be deaded as 
being— : - 

5. “Whether the interest (s. e., the sum of Rs. 6,09,571 due as 
interest by the debtor) can be considered to have been received and 
assessable ? ” 


Their Lordships deprecate this departure from regular pro- 
cedure, butin the circumstances have not thought it proper to 
decline to express their view on the question thus informally 
presented. f 

The Commissioners opinion was that the transaction when 
rightly viewed amounted tothe acceptance by the assedsee from 

. his debtor, in lieu and satisfaction of the capital and interest due 
to him, of assets and securities prima facie worth the valuation put 
upon them and that as the assessee had thus -received payment in 
kind of the interest due to him in full, he should be assessed accord- 
ingly. There is, of course, ‘no doubt that a liability to pay interest, x 
like a liability to make any other payment, may be satisfied bya, 
transference of assets other than cash and that a réceipt in kind may , 
be taxable income. But for this to be so it is essential that what is 
received in kind should be the equivalent of cash or, in other words, 


e 
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should be money’s worth [Californian Copper Syndicate v. Harris (1); 
Scottish and Canadian General Investment Company v. Easson (2), 
both cited by Das J. below]. Now here the first six items, amounting 
to Rs. 20,74,973, may perhaps reasonably enough be regarded as 
the equivalent of cash, but the seventh item of Rs. 17,34,596, con- 
sisting of the debtors own promissory notes, was clearly not the 
equivalent of cash. A debtor who gives his creditor a promissory 
note for the sum he owes can in no sense be said to pay his creditor 
he merely gives him a document or voucher of debt possessing 
certain legal attributes. So far then as this item of Rs. 17,34,596 is 
concerned the assessee did not receive payment of any taxable 
income from his debtor or indeed any payment at all. In so holding 
their Lordships find themselves in agreement with the learned Judges 
of the High Court who differed on this point from the Commis- 
sioner, 

This conclusion seems to have been regarded in the High Court 
as decisive of the whole question, but before their Lordships an 
argument was submitted for the Crown which does not appear 
to have been advanced below. Assuming that the first six items, 
amounting to Rs. 20,74,973, may be treated as money’s worth, 
Counsel for the Crown contended that this sum, which far exceeded 
the total amount of interest due, must be treated as applicable in 
„the first place to the discharge of the debtor’s liability for interest. 
He relied on the presumption, already invoked in the case of 
Ramodar Das Burman above, that a creditor is presumed to apply 
payments received from his debtor towards the extinction of in- 
terest claims before capital claims. But the situation which their 
Lordships are- now considering differs materially from that which 
existed in the case of Ramodar Das Burman. In that case, 
apart from other specialities, there was no settlement, but merely 
an open payment to account. Here there was an arrangement 
affecting the whole indebtedness whereby certain assets were 
accepted in part satisfaction and promissory notes were taken 
for the balance. The basis of the presumption, namely, that it 
is to the creditor’s advantage to attribute payments to interest 
in the first place, leaving the interest-bearing capital outstanding, 
is gone. Moreover, if the question were one between Kumar 
- Ganesh Singh and the assessee, #. ¢, between debtor and creditor, 
the assessee might up to the last moment appropriate the Rs. 
20,74,973 to capital account [Cory Brothers & Co. v, Owners 

<1) (1904) 6 F. 894 ; 5 Tax Cases 159. 
(2) (1922) S. C. 242 ; 8 Tax Cases 265, 
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of the “Mecca” (1)], and there is authority for the proposition that 
in a question with the revenve the taxpayer is entitled to appropriate 
payments as between capital and interest in the manner least 
disadvantageous to himself Smith v. Law Guarantee and Trust 
Society, Lid (2). Their Lordships have also not omitted to bear 
in mind the provisions of sections 60 and 61 of the Indian Contract 
Act, though these were not relied on in argument as applicable 
to the case. In the result their Lordships are of opinion that, 
having regard to the nature of the transaction, the assessee is 
entitled to say that he has accepted the first six items in discharge 
pro tanto of his debtor’s capital liability and that the capital debt 
now stands discharged to that extent. No part of the sum of 
Rs. 20, 74, 973 accordingly was received by the assessee as taxable 
income in the year of computation. The result is that the Com- 
missioner’s appeal against the answer of the High Court to the 
fifth question fails. . 

A subsidiary point arose as tothe year to which this income, 
if it was received, ought to be attributed. The commissioner put 
the question— : 

6. “Whether if any sumis held to have been realised, it was 
legally recovered in the year 1331 or in the year 1332 ?” 

The Judges of the High Court agreeing with the commissioner 
expressed the view that if there was any receipt of interest it was 
attributable to the year 1332. The learned Chief Justice stated 
that it was “conceded on both sides that the instrument of 
transfer was executed and dated on April 29th, 1925, that is, 
in 1332, and that the title to the assets conveyed passed on 
that date. Had the amount of interest been assessable it 
would have been assessable in respect of 1332.” Their Lordships 
agree, and the answer of the High Court to the question will be 
affirmed. À i 

The next question is of a different character. When Kumar 
Ganesh Singh, who wasa sub-lessee of the Kajora Colliery, trans- 
ferred it to the assessee as of the value of Rs. 7,37,339 he repre- 
sented it to be free from encumbrances, The assessee subsequently 


discovered that there were arrears of fixed or dead rent due to the 


superior landlord to the extent of Rs, 67,872. The assessee paid 

this sum to the superior landlord and now claims to deduct it from: 

his assessment. In this instance, their Lordships are concerned 

with the computation of the profits or losses of a business under 
(1) [1897] A. C. 286. í 
(2) [1904] 2 Ch. 569. 
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section 1o:of the Act, for the assessee was carrying on the business 
of a colliery owner. 

The question arising in respect of this matter is put thus by the 
commissioner :— : 

7. “Whether the assessee is legally entitled to deduct the arrears 
of royalty which had accrued in previous years up to the date of his 
possession ?” 

The relevant provisions of the Income Tax Act are contained 
in section 10 which enacts in sub-section (2) that the profits or 
gains of a business shall be computed “after making the following 
allowances, namely :— 

(i) any rent paid for the premises in which such business is 
carried on ...... 

* * * * * 

(ix) any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of earning such profits 
or gains.” 

Sub-section (3) provides that :— 

“In sub-section (2) the word ‘paid’ means actually paid 
or received according to the method of accounting upon the 
basis of which the profits or gains are computed under this 
section.” ` 

The Commissioner was of opinion that the question which 
he had stated should be answered in the negative, on the two 
-grounds that “admittedly” the assessee was entitled to recover 
from Kumar Ganesh Singh the arrears of rent for the period prior 
to the assessee’s possession, and that royalties were not rent 
within the statutory meaning. The High Court answered the 
question in the affirmative, holding that royalties may properly 
be „considered as rent; that it was “a condition without which 
further mining operations could not be effected” that payment 
should be made of the arrears which were “of the nature of a 
charge in the year 1332”; and that as the previous tenants 
had not paid their rent during the period in arrear they had 
not been able to deduct rent in their returns, and there was no 
reason why, when the arrears came to be paid, they should not be 
deducted as though they had accrued in the year in which they 
were paid. 

In thier Lordships’ view the solution of the problem is to be 
found in a consideration of the nature of the particular transaction 
out of which it has arisen. The assessee agreed to accept the 
transfer of the colliery in part satisfaction of Kumar Ganesh Singh’s 
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liability to him on the footing that it was value for Rs. 7, 37, 399. 
Had he known, what was concealed from him, that arrears of 
unpaid rent had accumulated which he would have to pay to the 
superior landlord, he would have correspondingly diminished the 
sum at which he was prepared to take over the colliery and, 
according to the commissioner, it was admitted that the assessee 
has a claim against Kumar Ganesh Singh for the difference, 
although he may not be able to recover it. If it were recovered, 
it would properly be credited in diminution of the figure at 
which the colliery was taken over and would not enter the profit 
and loss account of working the colliery. From this it follows 
that the sum overpaid by the assessee for the colliery cannot 
properly be described as a loss sustained by him on income 
account. It is a sum which was payable by him in order to get 
possession of the colliery, not a sum expended by him in the 
carrying on of the colliery. Itis not rent for any period of his 
possession, noris it an expenditure incurred by the assessee for 
the purpose of earning the profits or gains of the colliery business. 
If the assessee paid it without any legal liability or necessity on 
his part to do so, such a voluntary payment is not a permissible 
deduction from income. Their Lordships are therefore of opinion 
that in the circumstances of this transaction the question should be 
answered in the negative. 


Their Lordships have now dealt with all the questions which 
were argued before them. The result is the affirmation of the deci- 
sion of the High Court, except as regards question 7 as above 
numbered, on which their Lordships are of opinion that the appeal 
of the Income Tax Commissioner should be allowed, the finding of 
the High Court reversed and the Order of the Commissioner of the 
24th May, 1927, restored. . r 

Their Lordships desire to draw attention tothe inconvenience 
which has arisen from the omission on the part of the Commissioner 
to number the questions which he has stated. Itis desirable that 
the questions of law which the Commissioner refers to the High 
Court should, for convenience of reference, be assembled and num- 
bered consecutively at the end of the stated case. Their Lordships 
have also been embarrassed in disposing of the appeal by the 
absence of a formal decree by the High Court following upon their 
judgment of the 25th November, 1929, Their Lordships have 
nothing before them to show whether, and if so how, the costs in the 
case were dealt with below. ; 

_ Their Lordships will humbly advise His Majesty that in these 
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consolidated appeals (1) the appeal of the Commissioner of Income P. C. 


Tax so far as relating to'the seventh question as above numbered 1933. 

be allowed, the judgment of the High Court reversed, and the Order The oeii of 
of the Ccmmissioner of the 24th May, 1927, restored, and as regards Income Tax, Bihar 
the other question- on which he appealed be dismissed; (2) the <a 
appeal of the Maharajadhiraj of Darbhanga be dismissed and (3) the eae ene ot 
case ke referred back to the High Court in order that effect may Darbhanga. 

be given to the Order to be pronounced herein by His Majestyin foyd Macmillan. 
Council. == 

Inasmuch as the Commissioner of Income Tax has been success- 

ful on one of the two points on which he appealed and the assessee 

has been unsuccessful on all the points of his appeal, the Commis- 

sioner will have three-fourths of his costs of the consolidated appeals 
-before this Board. ‘The costs below will be dealt with by the High 

Court, on the case going back to it. 


H. S. L. Polak: Solicitor for the Assessee. 


Solicitor, India Office: Solicitor for the Commissioner of 
Income Fax. 


K, Ju Re Decree varied. 


PRESENT: Lord Atkin, Lord Thankerton and Sir John Wallis. 


MAHARAJ KUMAR SRINIVASA PRASAD SINGH pe 
: v. 1933. 
KESHAVA PRASAD SINGH anp OTHERS. February, 2r. 


[On APPEAL FROM THE HIGH Court oF JUDICATURE 
AT Fort WILLIAN IN BENGAL] 


Special leave to appeal, when can be granted. 

Special leave to appeal may be granted by the Privy Council when an 
important question of law is involved. . 

In this case the Privy Council held that the proper construction of rule 36 
chapter X of the rules of the Calcutta High Court Original Side, is an important 
question of law, . 
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Petition for special leave to appeal from a judgment and decree 
of the High Court, Calcutta. 

The ground on which the petitioner sought lèave to appeal was 
that the proper construction of Chapter X, Rule 36 of the Original 
Side'rules was an important question of law. The material facts 
appear from the following notes of arguments at the hearing of the 
application for special leave. 

A.M. Dunne, K. C, W. Wallach and Binod Behari Lal for the 
Petitioner. 

W. H. Upjohn, K. C, Leslie DeGruyther, K. C, T. B. W. 
Ramsey for the Opposite Party. 

Dunne: May it please your Lordships. I am moving on behalf 
of the Appellant in this case for special leave to appeal to His Majesty 
in Council. I do not know if your Lordships have read the petition. 

[Zord Atkin: You must not take it that we have more than a 
general notion of it. We should be very sorry to say that we are 
familiar with all the facts of the case. Apparently something turns 
on the dates. ] 

Dunne: Yes, my Lord. Originally the case was heard 
somewhere in the year 1910 and it wasa suit which was brought 
by Keshava against the present Appellant, who is the adopted son of 
the late Maharaja of Dumraon. The adoption was alleged to have 
taken place in the year 1907 by the Maharani of Dumraon. It was 
an adoption that was alleged to have been undertaken perfectly 
openly with the full knowledge of the Government officials and part 
of the ceremony was inthe presence of the Government officials. 
In 1907 accordingly he was or was not the adopted son of the 
Maharani. She had authority to adopt from her husband who had 
died some years before in 1894. Upon the adoption the Court of 
Wards took possession of the estate and became the guardian of the 
minor. Upon that, the present Respondent, who is the present 
Maharaja of Dumraon, Keshava Prasad Singh, who was an agnate 
in the family, brought a suit claiming the Raj and claiming that 
the adoption was an invalid adoption, and in fact he alleged there 
was no adoption at all. Here again the case went on for months and 
ultimately it was decided, I will give your Lordships the dates later, 
by the Subordinate Judge against the Plaintiff in the case, and it was _ 
held that the adoption was invalid. 


[Zord Atkin: It was decided against the adopted son.] 

Dunne: Yes, my Lord but what the Subordinate Judge 
did was this; He made a decree against the Court of Wards for the 
whole of the mesne profits of the estate during the period that they 
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had held it, which amounted apparently according to the claim of 
the plaintiff in the case to about 7o lakhs of rupees for the whole of 
the costs and for damages generally and he cot the suit in 
favour of the plaintiff. 

[Zord Thankerton : What were the damages for ?] 

Dunne: They were in connection with certain moneys that 
they had got; it may be covered by the mesne profits. There 
were three items I think that he decreed against them that they had 
to pay. The Court of Wards appealed and the Government Official, 
the manager who was also a party to that suit, appealed under the 
instructions of Government and, of course, with the full knowledge 
of Government. They appealed to the High Court in Calcutta and 
it was of course a case of the highest importance. This child who 
was about five when he was adopted, if the adoption was valid, was 
the heir to a very large estate and to a very important position. The 
case came on for hearing and it came. before a Division Bench of 
the Court; over that Division Bench Sir Lawrence Jenkins was pre- 
siding and the case was opened for aday. It was a case that would 
have taken days to open, but on the second day the presiding Judge 
suggested to Mr. Sinha, as he then was, afterwards Lord Sinha, that 
the case ought to be settled. 


[Lord Thankerton : Whom did Mr. Sinha appear for ?] 

Dunne: He appeared for the defendant, the adopted son, 
and he appeared with the instructions of Government. Thereupon 
the matter was adjourned at the instance of the Court for Govern- 
ment to consider the position ; upon that the matter was considered 
and Government agreed to a settlement by which they were relieved 
of thé whole of their liability in connection with the costs, the 
mesne profits and all the rest of it, and the infant lost his case and 
the decree was affirmed. There isa great deal in the petition as to 
what took place and as to the view of Government at the time and 
so forth. 

[Zord Atkin: There is a statement that some compensation was 
paid to the infant.] 

Dunne: Yes, my Lord, In the terms of settlement what 
was provided was that the infant was to receive ro lakhs of rupees 
to be paid at the rate of one lakh a year for ten years, but apart 
from that the claim of the plaintiff was decreed. ‘That was the posi- 
tion, Before that, the respondent, the present Maharaja, executed 

. the decree of the lower Court and he was put in possession of the 
estate and he has held the estate ever since. 

[Zord Atin: What date was that about ?] 


337 


Maharaj Kumar 
Srinivas Prasad 
Singh 


v 
Keshava Prosad 
Singh. 


338 


P.C. 


1933. 
ae 
Maharaj Kumar 
Srinivas Prasad 
Singh 


v. 
Keshava Prasad 
Singh. 


tHE CALCOTIA LAW JOURNAL, [Vor LVII. 


Dunne; That was on 18th September, rgrz. 

[Zord Thankerton: What was the date of the compromise 
decree ?] 

Dunne: That was in 1912. 

[Zord Atkin: He took possession under the decree of the 
Subordinate Judge ?] 

Dunne; Yes, my Lord. 

[Sir John Wallis; What is the date of the compromise 
decree? ] 

Dunne: On 17th May, 1912 a petition was put in and the 
Judge has certified it was for the benefit of the infant. That was 
17th May, 1912. The infant came of age in 1923. During the 
period of his minority the Court of Wards still remained his guardian 
and upon his attaining majority he did not withdraw from the 
Court of Wards the deposits made by the Respondent, the 
Maharaja, of the lakh a year. Some of it still remained. He did 
not withdraw it because he intended to bring his suit claiming 
that this settlement should not bind him and that he was the adop- 
ted son and entitled to the estate. Iam stating this quite shortly 
at present. He then applied to the Court of Wards and to the 
Government to give him an opportunity to see the materials and 
the proceedings that took place in connection with this compromise, 
and he was kept a year or more waiting without any answer and 
ultimately they refused to give him any help at all. The result 
was that he had to wait from 1923 to 1926, when he brought his, 
suit without really having the materials upon which he could put 
forward a substantive case from the documents in the possession 
of the Government as to what took place actually in connection 
with the compromise. 

[Zord Thankerton: I suppose if he had gone to the Court 

records what he would have found would have been the compromise 
decree]. 
Dunne: Yes, my Lord. There was a very great deal 
of feeling among the Government officials about the matter and 
about the way that the boy was being treated in connection with 
this compromise, but however, he could not get the information 
and he brought his suit ultimately in 1926. 

[Zord Atkin: Was that a suit to set aside the compromise ?] 

Dunne; Yes, my Lord, and for a ceclaration that it was 
not binding. Incidentally one of the matters that arose was this: 
He had first had as his guardian appointed by the Court of Wards a 
Mr. Rutherford. Mr. Rutherford then went to some other occu- 
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pation and Mr. Wilson was appointed as guardian of the infant, and 
just before this compromise, at the time when the suit was deter- 
mined in the Lower Court against the boy, ` Mr. Wilson ceased to be 
his guardian and took employment under the Maharaja. 

[Sir John Wallis: Was he guardian of the person or property or 
what ?] 

Dunne; He was guardian of the person. He ceased to be 
the guardian and he became an employee of the-new Maharaja, and 
thereupon Mr. Angus Ogilvy was appointed as the boy’s guardian he 
being in the employ of the Government. 

[Lord Tkankerton: Did the Court make the appointment ?] 

Dunne; The Court of Wards Mr. Angus Ogilvy was 
appointed, and one of the points that is made is that Mr. Ogilvy was 
an absolute cipher from start to finish in connection with the whole 
of this compromise, and one of the materials which we wanted to get 
at was the Court of Wards papers to see what Mr. Ogilvy was 
supposed to have done in connection with protecting the boy’s 
interests. That was one of the matters that it was most important 
to get. We got notbing and we brought our suit in 1926. May I 
refer your Lordships to Rule 36 of the Rules of the Calcutta High 
Court. These are the Rules of 1933, but I shall have to sefer to 
the old copy too. May I read the old Rule. It is Chapter X, 
Rule 36. May Tread the old Rule, then your Lordships will see 
the new Rule which governs this case. “Suits and proceedings, 
in which no step has been taken fora year for their prosecution or 
which have not appeared in the Prospective List within six months 
from the date of institution, may be placed before a Judge in 
Chambers, on notice to the parties or their attorneys, to be dis- 
missed for default, unless good cause is shown to the contrary, or be 
otherwise dealt with as the Judge may think proper.” That has 
been changed now, and the first sentence, “ Suits and proceedings, 
in which no step has been taken fora year for their prosecution or 
which have not appeared ”, has been changed. 

(Lord Thankerton : That was in November, 1922.] 

Dunne; “Yes, my Lord; just before this. “Suits and pro- 
ceedings, which have not appeared in the Prospective List within 
six months from the date of institution, may be placed before a 
Judge in Chambers, on notice to the parties or their attorneys, to 
be dismissed for default, unless good cause is shown to the contrary, 
or be otherwise dealt with as the Judge may think proper.” 

(Lord Atkin: I should like to know whatis meant by “ Pros- 
pective List. ”] ` 
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Dunne: That is cealt with by Rule 6. 

[Zord Atkin: First of all there is a general caus: List kept in 
the Registrar’s Office.] ` 

Dunne: Yes, my Lord. 

[Zord Atkin: Certain suits are kept in that.] 

Dunne: Yes, my Lord, 

[Zord Atkin: Then there are commercial suits and selected 
claims, and then comes Rule 6.] 

Dunne : Yes, my Lord. “There shall also be kept in the 
Registrar’s Office three lists of defended suits ripe for hearing, to be 
called :—~Prospective List A, for commercial causes, Prospective 
List B, for liquidated claims, Prospective List C, for other suits. ” 

[Zord Atkin: That is the List of defended suits ripe for 
hearing. ] 

Dunne > Yes, my Lord. Any party can apply to have a case 
put into the Prospective List. 

[Zord Atkin: Not only can you apply, but you can have it 
entered. | i 

Dunne: Yes, my Lord. “Provided that, where a written state- 
ment has been called for, no such requisition shall be made 
until, in the case of commercial suits or suits for liquidated claims 
the expiry of one week, and in otber suits six weeks, after the filing 
or the expiry of the-time or extended time fixed or prescribed for the 
filing of the written statements of the defendants appearing.” Then 
Rule 8is: “Except as provided in Rules 16 and 17, a suit stand- 
ing in any of the Prospective Lists may be removed therefrom, (a) 
upon requisition to the Registrar signed by all parties to the suit 
who have appeared, provided that the Registrar considers the requi- 
sition reasonable. ” 

[Zord Thankerton: I presume this was not a special suit ?] 

Dunne; No, my Lord. 

[Sir John Wallis: This suit was never in the Prospective List. 
Was it?] . 

Dunne: No, never. 

[Zord Atkin: I want to see how ‘it goes on, It can be removed 
from the Prospective List ] 

Dunne: Yes, my Lord, by order of the Registrar; that is 
Rule rz. Then Rule 12 is: “Where a suit has been removed 
from any of the Prospective Lists, it shall not, unless otherwise 
ordered by the Court of a .Judge, be replaced therein without a 
further requisition under Rule 7.” Then it goes on to say what can 
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be done with cases in the Prospective List; it can be marked as a 
short cause, and so on. 
[Lord Atkin: Speaking generally, a case can only be tried by 
putting it into the Prospective List when it is coming on]  ' 
Dunne: Yes, my Lord, it has to get into the Prospective List 
and then it has to be removed from the Prospective List into 
one of the Lists for hearing. Then there is this provision: “ Suits 
or proceedings which have not appeared in the Prospective List 
within six months from the date of institution”—that certainly is a 
very rosy prospect with regard to cases out there, judging by my 
, .experience—‘ may be placed before a Judge in Chambers, on notice 
to the parties or their attorneys, to be dismissed for default, unless 
good cause is shown to the contrary, or be otherwise dealt with as 
the Judge may think proper. ” 
Upjohn: That was to alter my friend Mr. Dunne’s proce- 
dure. = 
Dunne: It certainly hasbeen altered in a very odd way in 
this case. In this case the first thing that occured was that the 
defendant applied for six months within which to file his written 
statement and he got leave to file his written statement up till 
December, 1926, so it is rather difficult to see how it could be dis- 
missed for default under that Rule, he having got six months to file 
his written statement in this case. 
[Zord Thankerton: There is a provision in Rule 7 as to that.] 
‘Dunne: Yes, my Lord. What I submit to your Lordships is 
this... - 


The Rules were never intended to apply to a case which is going l 


through the normal course of proceedings ; it only applies to a case 
where no step is being taken in the case which has been filed for 
six months. Then it is put into a Special List and you haye to show 
cause why in that six months you have done nothing; but if within 
the six months people have been applying and taking the ordinary 
steps in connection with the proceedings and the defendant is 
applying to have six months within which to file his written state- 
ment, how on earth can it be said that a rule such as that can 
possibly be held to be applicable? Under the old Rules there was 
a further provision that when no step was taken for one year in the 
course of a case, which might have been quite a different matter, 
then you could apply also to have it dismissed for default and to go 
into a Special List. 

~ [Zord Atkin: That is rather odd, because that was an 
alternative] ©, 
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Dunne: Yes, my Lord. 
[Zord Aitkin: And if no step had been taken for twelve months ; 
otherwise the case would not have got into the Prospective List.] 


Dunne: No, my Lord, it is very odd. 

[Lord Thankerton: I suppose they would say it is only for the 
first six months. | P 

Dunne: Yes, my Lord, I think that is what it obviously 
means. You have to show no steps were taken in the first six 
months. In this case not only was the case going on up till 1930 
being discussed between the parties as to the steps that were to be 
taken, but actually the additional written statement which the defen- 
dant got leave to file in answer to an amended plaint of the respon- 
dents which was amended in 1928 he never filed until November, 
1930. Iam only stating that for this reason; itis after that that 
this question arises about this Rule as to why we did not have it 
in the Prospective List within six months of ‘our filing the plaint. 
I submit it is ludicrous to apply sucha Rule as that to a case of 
tbis kind. g 

[Zord Atkin: What is the date of the Order?] 

Dunne: January, 1932. 

[Lord Atkin: Did the Judge stay the action ?] 

Dunne; We dismissed the action, 


[Sir John Wallis: Does it mean that suits that are nct ripe for 
hearing within six months may te dismissed? That is what it 


Dunne: Yes my Lord. 
| [Sir John Wallis: Has this Rule ever been applied to such a 
case in India ?] i 


Dunne: This case came on once before under this Special 
List procedure and we say in our affidavit that the learned Judge 
before whom it came stated that the Rule had no application. It 
came on in 1930 to be dismissed and then it was not dismissed and 
by consent of the parties it was put back into the ordinary General 
List unconditionally, and we thought after that the matter was all 
done with with regard to this Rule and that if they wanted to have 
it put in they would take the proper steps. We were embarrassed 
by reason of the fact that we had to get people to assist us with 
funds. The consequence was a certain application for evidence to 
be taken on commission stood over undetermined and unfinished for 
a year. In that year, or before that year in December 1930, the 
defendant put in an additional written statement. In"1931 difficulties 
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arose with regard to finance and then we suddenly got a notice that 
this case was to be put into the Special List. 

{Lord Thankerton: Wovld it be presenting your argument 
` correctly to say this: In January, 1932 of course the question was 
not why the case was not in the Special List: In January, 1932 the 
only question was why it was not in the Special List by December, 
1926 ?| 

Dunne: Yes, my Lord, that is my argument, that the Rule 
only applies to that. 

[Zord Thankerton: Because it only applies within six months 
from the institution of the suit ?] 

Dunne: Yes, my Lord; with the old Rule it would be 
different. 

The real fact of the matter is this. It was stated by the learned 
Judge when the matter came on on an application to have it 
decreed in 1930 that the Rule did not apply at all, and, therefore, 
he made an order that the matter should go back into the General 
List by consent of the parties; that was in 1930 and il remained in 
that List and we thought the matter of this Rule was gone. Then 
suddenly in 1931 we got this notice and in January, 1932 the suit 
was dismissed and both Courts treated it as ifit was a general dis- 
cretion that they had to dismiss a case in which there has been 
delay. I submit that they were utterly wrong; that the Rule has no 
application at all to the case, and that I am entitled to have the 
case heard. I have never heard of sucha thing as this being done 
by a learned Judge before. When the application came on about 
the Special List, we said: We will abandon our claim for this 
evidence to be taken on commission we are ready to go on now; 
put it straight down in the List ; we have had inspection of the 
documents and we will rely on the documents. 

[Sir John Wallis: Your clients said that ?] 

Dunne: Yes, my Lord; andthe Judge sail: I will dismiss 
your action and not hear the case at all. I have never heard of such 
a case, A litigant is entitled to a hearing. This is nota case that 
you can treat a sort of idle case. The learne] Judge comments on 
the fact that the only people who are getting anything out of it are 
the lawyers. That is an astonishing thing to say in such a case as 
this and it is a most unfortunate thing to nave said. I1t is only after 
the case was over that we found on the records a letter written by 
somebody, who nobody knows, that the case was hanging over and 
the only people making anything out of it were the lawyers, and on 
that the learned Judge said it must be dismissed, and therefore, this 
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PC: case is one that can be got rid of on that footing. We had inspec- 
1933; tion of the documents; we had all the materials we required, and 
Maharaj Kumar the case was ready for hearing, and it was then dismissed. l 
Srinivas Prasad | Zord Thankerton : If you are right on the construction of the 
Singh Rule it does not matter what happens.] 
Keghava Piss „Dunne: I think that is so, I submit to your Lordships 
a= that the only construction you can put upon the Rule is the one I 


am submitting, and therefore it does not matter at all. 

[Zord Atkin: You want leave to appeal in order to decide the 
meaning of the Rule.] 

Dunne: Yes, my Lord. My suit was dismissed. 

[Zord Thankerton: Assuming you are wrong with regard to the 
Rule, are you still asking for leave to appeal against the exercise of a 
general discretion ?] 

Dunne: Yes, my Lord, certainly I am. I submit it was a 
completely wrong exercise of discretion when we had stated at 
the time we were ready to go on and wished to go on straight 
away. : 

[Zord Thankerton : There are two grounds, first the construction 
of the Rule, and secondly the question of the discretion.] 

Dunne: Yes, my Lord. 

.[Zord Atkin: This Rule must have been construed ; is there no 
authority with regard to it?] i 

Dunne: There is one, and that was in our favour, but it 
was not exactly tn pari materia. 

[Zord Atkin: The one referred to at the end of the petition ?] 

Dunne: Yes, my Lord. The learned Judge said in 1930 
the Rule did not apply at all, and therefore he said the case must 
go back to the Prospective List. Certainly it is uncommon to me to 
hear that anyone has ever treated a case of this kind as one in 
which you are entitled to say that the only persons who are going 

2 to get anything out of it are the lawyers and, therefore, we were not 
entitled to a hearing. 

[Zord Atkin: I want to follow this. You do not put the state- 
ment of the learned Judge in 1930 as a decision between the 
parties ?] f 

Mr. Dunne : No, my Lord, I cannot do that. 

[Zord Atkin : If you could put it as high as that it would carry 
you home.] , 

Dunne: I could not*put it as high as that, but it is a fact that 
he did say at that time that the Rule did not apply at all, and it was 
really by consent that the case went back into the General List, 
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[Sir John Wallis: When was that ?] 

Dunne: In 1930. 

[Zord Atkin: Had it got in the Prospective List ?] 

Dunne: It went back to the General List. It was in the 
Special List. 

- [Zord Atkin: What is the Special List?] 

Dunne: The special list is this list for the purpose of 
having it dismissed. Itis in the General List first ; it is in suspense 
and then it is put into the Special List for the purpose of being 
massacred. 

[Lord Thankerton: For exceptional treatment. ] 

Dunne: Yes, my Lord, i 

[Sir John Wallis: Who claims that?] 

Dunne: The other side could claim that or the Court 
could do it. 

[Sir John Watlis: Wasit the other side orthe Court in this 
case ?] 

Dunne: The other side claimed that it should go into the 
Special List to be dismissed. 

Upjohn: There is no evidence ofthat. It is usually done on 
the ex parte motion of the Registrar himself, 

Dunne: I will not quarrel about that. I rather think it 
happens in this way: The Registrar thinks: Here is a case that 
has been hanging up for some time, let us put it in the Special 
List 

[Zord Thankerton: Ihave no doubt the other side backed up 
the Registrar with regard to that.] 

Dunne: Yes, my Lord. Then the learned Judge said this, 
Rule has no application toa case such as this, because between 
1928 and 1930 we had been inspecting documents, taking copies 
and all the rest of it, and written statements had been put in by the 
other side and the case had heen going .on for the purposes of an 
ordinary hearing. 

[Lord Atkin: There is nothing about the Special List in this 
Rule. ‘There is something about special suits. | 

` [Lord Thankertoin : What-about Rule 24: Rule 30 relates to a 
Special Peremptory List; I do not know whether that includes 
this. | : 
Dunne: It was my mistake in calling it a Special List; 
that is the colloquial phrase that is used in the Court for the List 
which it is put into for the purpose of being dismissed. 

[Zord Thankerton : It is Rule 30, Head (e).] 
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P. C. Dunne: Perhaps “Special List” is not a correct phrase in 


1933. the sense that it is provided for by the Rules. It comes up for 
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Maharaj Komat special treatment, < 

cai Now may I take your Lordships shortly through the petition. 
v. I can cut out a good deal of it without having to read it. 

aH aa [Lord Atkin: This is an important case, so you must take your 
<= full time. | 


Dunne: I think it is a very important case. 

Upjohn : Your Lordship appreciates that there is no evidence 
of the statements in the petition. f 

[Zord Atkin: There cannot very well be. I suppose there is 
an affidavit?] 

Upjohn: There is only a general affidavit by a gentleman 
in London. : 

Dunne: It is on materials supplied from India. What more can 
we do? 

Upjohn: Tt is an affidavit by a gentleman in London. 

Dunne: It is an affidavit by a Solicitor who has got his 
instructions from India and has verified it by documents that have 
been put before him. 

Now may I read the petition, beginning at Paragraph 2: “ That 
on the r2th March, 1889, the late Maharaja of Dumraon” etc., 
(reads Paragraphs 2tog). Then Paragraph ro: That the said 
Maharani died on the 13th December, 1907. ” 

[Zord Atkin: That is the next day.] 

Dunne: Yes, my Lord—“ before noon, and the Court of 
Wards of Bengal constituted under Act IX (B. C) of 1879, took 
possession of all the properties of the late Maharajah and Maharani 
and administered the sime on behalf of your petitioner” etc. (reads 
to the words in Paragraph 17) “ But it seems not improbable that 
Sheonath Bahu (the maidservant) who wasa clever and intelligent 
woman and who further enjoyed her (the said Maharani’s) conf- 
dence was the Maharani’s mouthpiece in holding conversation with 
outsiders. ” 

[Zord Thankerton: I suppose the burden of proof would be on 
the defendant in an adoption case. 

Dunne: Yes, it would, my Lord. “The alleged maid- 
servant was said to have died before the trial of the suit had com- 
menced. The Subordinate Judge disregarded the evidence of 
Mr. M. Smither. ” : 

[Zord Atkin: Would that in itself vitiate the adoption if the 
Maharani had instructed the maidservant to, be her mouthpiece ?] 


Vou. LVI.) Privy COUNCIL 


Dunne: Certainly not. 

[Zord Atkin: This was a suggestion that the maidservant was 
personating the Maharani. ] 

Dunne: Yes, my Lord. 

[Sir John Wallis; Was it a case of personation as found by the 
learned Judge ?] 

Dunne: He does not find that ; he says it is not probable that 
that is what happened. 

[Zord Atkin : That she was the mouthpiece ?] 

Dunne = Yes, my Lord, ` 

[Lord Thankerton : He really holds that the adoption was not 
proved. ] . l 

Dunne: Yes, my Lord. “ The Subordinate Judge disregard- 
ed the evidence” etc. (reads to the end of Paragraph 17). 
All the proceedings took place and these people were summoned to 
the adoption ceremony, and now it is suggested that the maidservant 
is the person who is supposed to have done it. We cannot put the 
whole facts before your Lordships ; we can only give them to you in 
outline. < 
[Zord Atkin: This has really very little to do with the merits, 

Dunne; No,my Lord. (Reads Paragraph 18). 

Upjohn: Do your Lordships think these statements are 
evidence at all against me? 

[Zord Atkin: I do not know about their being evidence against 
you ; they are evidence to be put before the Board on a Petition 
for leave to appeal.] a 

Dunne: Reads Paragraphs 18 to 24. - 

Lord Thankerton: Then he was appointed by the High 
Court. ] ms 3 
Dunne: Yes. My Lord (Reads paragraphs 25 to 27). 


..Then it says; “That after the adjournment of the hearing 
of the appeal there were negotiations for compromise”. 

[Sir John Wallis: What is the dats of that letter ?] 

Dunne > 12th April, 1912. ; 5 

[Zord Thankerton : Itis two days after the adjournment. ] 

Dunne: Yes, my Lord, “That after the adjournment of 
the hearing of the appeal there were negotiations for compromise 
between Sir Charles Stuart Bayley ”—the Governor of Bengal had 
gone out of it by this time. Then Paragraph 29: “That on the 
17th May, 1912, a compromise petition was putin the High Court 
and in accordance with the terms of that compromise a decree was 
passed, the Judges certifying that the same were for the benefit of 
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the infant. The said decree affirmed the decree of the trial Judge 
with respect to the claim against your petitioner and reversed it with 
tespect to the Court of Wards. The effect of the compromise and 
the compromise decree are as follows :—(A) The Court of Wards 
obtained absolute release and immunity from accounting for (a) 
moveable and immoveable properties and moneys of which it took 
charge on behalf of the minor and (b) for mesne profits etc. ; for the 
period during which it was in possession i. e, for nearly four years. 
(B) Keshava Prasad gives up his decree for damages, mesne profits 
etc. against the Court of Wards to the extent of a very large amount 
which was stated by the defendaht Keshava Prasad Singh to be 
nearly Rupees seventy lakhs and costs in the suit. (C) The Court 
of Wards is clothed with certain rights of Indemnity and is given 
Rs. 60000 by Keshava Prasad for certain expenses incurred by the 
Court of Wards.” That was for maintenance and what not. “(D) 
The minor is to be paid ten lakhs of rupees in ten annual instal- 
ments during his minority. (E) The’compromise had the effect of 
negativing the status of the plaintiff as the adopted son of his parents. 
That it appears from the documents disclosed by the defendants 
that neither in the said negotiations for compromise nor in the final 
settlement of terms of compromise was the petitioner’s next friend 
in the appeal one Angus Ogilvy (who was purported to be appointed 
guardian under section 52 of the Court of Wards Act IX B. C. of 
1879) consulted at all and the said compromise was entered into 
without his knowledge or authority. ” 

[Sir John Wallis: What is section 52 ?] 

Dunne: That is the one under which he is appointed 
guardian of the infant’s person. 

[Sir John Walls: Under the Court of Wards Act ?] 

Dunne: Yes, my Lord. 


[Zord Atkin: As guardian of his person he’ would not have 
much to do with the property, but as his next friend he would be 
interested in the appeal.] 

Dunne: Yes, my Lord. He becomes a next {friend on 
being appointed guardian under the Court of Wards Act. 


[Zord Thankerton: I suppose he signed the compromise ?] 


Dunne: Yes, my Lord. The Government ordered him to 
do so. 

[Lord Thankerton: What right had they to do that?] 

Dunne; That is one of the various points in this case. 
There is no doubt that at that time the position of the Govern- 
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` ment was absolutely adverse to the position of the infant. The 
Government had the liability thrown upon them. 

[Lord Thankerton: The Court of Wards.] 

Dunne: Yes, my Lord. 

[Zord Atkin: Ifthe mesne profits were seventy lakhs for two 
years, presumably that would be the same which the Court of Wards 
would have received, and unless they had spent it they still had it, 
and ifthey had spent it on proper maintenance they would be 
allowed that amount. | 

Dunne: They could not have spent it on maintenance? 
I do not know what they would have spent it on. 

[Zord Atkin; What happened to the mesne profits; were they 
realized?] 

Dunne: The decree was set aside. 


, [Sir John Wallis: The Court of Wards is closely associated - 


with the Revenue Department,] 

Dunne: Itisthe Revenue Department, and it may very well 
be one cannot tell what they did with it, but they may have 
expended it in connection with improvements on the estate. 

, [Sir John Wallis: It is not likely that they would do much of 
that sort of thing if the title was uncertain. ] i 

[Lord Thankerton: They would be accountable to the Court.] 

Dunne: Yes, my Lord. 

[Zord Atkin: They might not be accountable to the Claimant.] 

Dunne: No, my Lord. . 

[Lord Atkin: But they would be accountable on the ‘compro- 
mise to the Court.] 

Dunne: Yes, my Lord. All that has happened is that the 
whole decree against them was set aside; they were relieved of 
everything and given six lakhs in addition as money which they said 
they were out of pocket. (Reads Paragraphs 31 and 32). 

[Sir John Wallis: You do not mention that itis part of your 
case that this compromise was certified to be in the interest of the 
minor by the Counsel in the case. | 

Duune: It was not. 

[Sir John Wallis: It is so stated.] 

Dunne; By the Judges, not by the Counsel in the case. 

[Sir John Wallis: Itis stated in the Chief Justice’s judgment 
that Mr. Sinha and Mr. Ghose, who were Counsel for the minor, 
certified that the compromise was in his interests. ] 
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Upjohn: ‘That was done in Court. 

[Sir John Wallis: In Madras they would have had to do it.| ' 
Upjohn : It was cited in the Order. 

[Sir John Wallis : The compromise decree ?] 

- Dunne: Yes, ‘it is exhibited to the petition; Whereas. upon 
the appeal being partly heard in the Division Court by. Sir 
Lawrence Jenkins and the other Judges it was adjourned, the 
parties informing the Court that the matter had been settled between 
them. Then we come to the petition of compromise. There was 
an.affidavit by the natural father ihat the terms were beneficial to 
the infant, and the Court read the terms and ordered them to be 
altered in certain respects and that was done, Ido not see that 
there is any statement of the Counsel having certified it. 

[Sir John Wallis; It is so stated in the judgment.] 

[Lord Atkin: I cannot imagine that any Court would approve 
a compromise without ask ing Counsel if they were satisfied. ] ; 

Dunne: They were appearing both for the Court of Wards, 


‘and for the infant. Paragraph 31 goeson: “ The said Ogilvy was 


simply brou ght in formally to sign the compromise petition” etc. 


(reads to the words in Paragraph 34) “That in the subsequent addi- 


tional written statement filed by them on the rsth of November 
1929, which was filed after the death of the said Angus Ogilvy who 
died about the end of the year 1927 ”—this was most unfortunate 
for my client, because that gentleman was alive at the date when he 
filed his suit and he died when on leave in England “ they varied 
their defence with respect to the said sub-paragraphs ” (reids to the 


-nd of paragraph 36). 


[Sir John Wallis: Might that mean the Court of Wards ?] 
Dunne: I think it is the Secretary to the Board of Revenue. 


[Sir John Wallis: Then it is the Court of Wards.] 

Dunne: It may be; it is under the Board of Revenue 
(Reads paragraphs 37 to 39). 

[Sir John Wallis: Does not that mean that the natural father 
filed an affidavit in support of the compromise ?] 

Dunne: They say so, but this is actually what he put in at the 
time and before the compromise. : f 

[Sir John Wallis: This is in April; the compromise was in 
May.] ; l 
Dunne: Yes, my Lord. 
Upjohn: Itis in the Appendix to the Petition. 
[Lord Atkin: We shall have it in due course.] 
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Dunne: Then Paragraph 40; “That it also appears from 
the documents disclosed by defendant ” (Reads Paragraph 40 to 44). 

[Zord Atkin: I do not see much in that. . They could not 
defeat the right of the infant.] 

Dunne: No, my Lord. (Reads Paragraphs 45 to.48). 

{Lord Athin: One does not know what papers he asked for and 
arhat the position of the Government was in relation to them, but an 
ordinary trustee would. have been under a duty to produce them. ] 

Dunne : Certainly. He asks for the originals ar copies of 
the correspondence and other papers relating to the compromise, and 
he is entitled to those surely. They would not give. him anything 
and they never gave him any reply, and ultimately they wrote and 
said ; your application is refused. “ Thereafter your petitioner with 
the materials he could collect up .to date got his plaint ready. On 
April last 1926 statutory notices under section 80 of the Code of 
Civil Procedure with copies of the Plaint were served on the defen- 
dants other than the defendant Keshava Prasad Singh.” That is 
under the Code “That on the rath June 1926 your Petitioner 
instituted the suit ” ete. (reads to the words in paragraph 53) “ Some 
of whom have already died or retired from India ” one of the most 
important, of course, was Mr. Ogilvy, who had at that time retired 
as a Civil Servant and come to England ; he wasa member of the 
Public Works Department. “ Having regard to the past conduct of 
the defendant Keshava Prasad Singh your Petitioner apprehended 
that the defendant Keshava Prasad Singh would interfere with his 
witnesses and documents if the hearing of the suit were, delayed as 
was pre-eminently desired by him (Paragraph 54). Notwithstanding 
the opposition of your petitioner the Court was pleased to pass an 
order on the 28th July, 1926 granting the defendants an orpson 
until one month after the expiry of the Long Vacation of that year.” 
That would be to the beginning of December, 1926. The six months 
would expire on 12th December. “ The defendants ‘subsequently 
filed their written statements on the 6th December 1926” etc, 
(reads Paragraphs 54 and 55) | 

(Lord Atkin: That is under six months.]. 

Dunne: Yes, my Lord, (reads Paragraph 56). 


[Lord Atkin : Is it according to the Calcutta practice that when 
a Judge is put in charge of a suit he would deal with all inter-locu- 
tory applications? ` 


Dunne: No my Lord it would come before any Judge, I do 
not know what happens now, but what used to happen was this; 
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There were two or three Judges sitting on the original side and the 
Senior Judge took chamber matters. (Reads Paragraph 57). 

[Sir John Wallis: We only filed it in November 1930. 

Dunne: Yes, my Lord. 

[Zord Atkin: It does not mean he did file it then, but that he 
had not filed it up to that date. 

Dunne: That isit. He had not up to that date filed his 
additional written statement. (Reads Paragraphs 58 to 62). 

[Sir John Wallis ; What is the meaning of this ; I do not under- 
stand it? 

Dunne: It only means this; At that time we wanted jto get 
on with the commission examination of the witnesses, and they 
said we want further time to consider what we can say. 

[Sir John Wallis: To object]. ' 

Dunne: Yes, my Lord,- or, at all events, before they will 
consent and before the ordercan go. It was stated to them that 
they were prolonging matters. (Reads paragraphs 63 to 65) 

{Sir John Wallis: They were asking for the commission. ] 

Dunne: Yes, for an order for a commission to examine 
witnesses. (Reads paragraphs 66 to 69) 

[Zord Atkin: That is the same as paragraph 61.| 

Dunne: Yes, my lord, (Reads paragraphs 70 to 73) 

[Zord Atkin : What is the date of that notice.] 

Dunne; That was in December. 

[Sir John Wallis: The end of December.] 

Dunne: Yes, I can give your Lordship the date. 

[Zord Atkin: Paragraph 76 says on rgth January, 1932 
there was a fresh notice bearing date roth December 1931 issued 
to the Petitioner.] . 

Dunne: Yes, my Lord. 

[Zord Atkin» What that means I do not know.] 

[Lord Thankerton ; I do not think it matters very much.] 

Dunne: No. my Lord. 

Upjohn: I can give your Lordships the exact date. That 
notice for the Special List was 19th December 1931. 

[Zord Atkin: That is eleven months after the original written 
statements was filed.] 

Dunne: Yes, my Lord, 

[Sir John Wallis: It was taken out before the Vacation and 
served immediately after I suppose. ] 

Dunne: Yes, my Lord, I understood from my learned 
friend that his point was that it was done by the Court. Itisa 
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most extraordinary thing; I have never known such a thing 
before to have upon the Record a letter written by a man like 
this to the Judge asking that the matter should be dealt with in 
this way. (Reads paragraphs 74 and 75} That is put on the 
File. It is the most amazing thing I have ever heard. 

[Lord Thankerton: And not communicated to the parties. ] 

Dunne: No my Lord. Then Paragraph 76 “That on the 
rgth January, 1932 a fresh notice bearing date the roth Decem- 
ber, 1931 under Chapter X, Rule 36 of the original Side Rules 
was issued to your Petitioner’s Solicitor.” It was issued on rgth 
January and delivered to us on roth January. 

[Zord Atkin: I suppose this gave notice to the Defendants 
that they would apply ?] 

Upjohn: It was given by the Registrar. 

Dunne: It purports to be by the Court, 

Upjohn: It is set out in the paper book. 

Dunne: May I read it; it is on page r (Reads same) (Reads 
paragraphs 76 and 77). 

[Lord Atkin: That is true of every suit when it is pro- 

ceeding. ] 

Dunne: Certainly, my Lord. 

[Zord Thankerton: No doubt it was under his powers under 
section 36 there is ncfother power.] 

Dunne; That is so, my Lord. 

[Zord Atkin: There is no inherent power in the court | 

Dunne: None whatever to dismiss a suit without a hearing ; 
itis under that order it has to be done. It cannot be done apart 
from the order. (Reads paragraphs 78 to 80) 

[Lord Thankerton: Was this on the ground that it was only 
the first six months that counts ?] 

Dunne: I presume it was, I do not know. 

Upjohn: There is no mention of its 

Dunne: If it had already been held that the Section does 
not apply, as we say it was by Mr. Justice Lort-Williams and as 
we say in a previous case it was decided by this very Chief Justice 
it surely would not be avery material matter that we should have 
to set out that the very same point was raised; of course it must 
have been raised in the natural order of things. We said we 
wanted to go on with the suit and the learned Judge said ; under 
this rile Jam going to dismissit. I was not there and I cannot 
say, but I should have thought it was perfectly obvious that some- 
body must have taken the point that it is too late to do it now, 
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‘(Reads remainder of the Petition). The actual judgment of Mz. 


Justice :Lort Williams is Annexure “B” He says: ‘This suit was 
‘instituted so far back as r2th June 1926” etc. (reads to the words) 
“By consent order the suit went out of the special list”. 

[Lord Atkin: As long as the written statement of the Maharaja 
was outstanding there is nothing to complainof. That is Novem- 
ber, 1930 but thére isa delay for a year, nothing having been ‘done 
-during 1931. That ‘is what it comes to.] 

Dunne: Yes, my Lord, and I think we might have been 
in very great difficulties if the old Rule had. stood. 

[Zord Thankerton.. According to your story; at any rate, the 
“Maharaja was delaying putting in his affidavit in opposition to 
your motion forfa commission.] 

Dunne: Yes, my Lord. 

[Zord Thankerton: Is it not open to the Plaintiff in that case 
to go to the court and get him ordered to lodge it within a certain 
time ?] : 

Dunne: Isuppose he could, but is it for the persons who arè 
delaying to turn round | and complain about delay ?] 

[Lord Thankerton: The Question is whether the- plaintiff 
was prosecuting his case; it is not a question of whether the 


“defendant is helping to delay. It is a question of public policy 


with regard to these Rules as well as inter partes. 


Dunne: I submit to your Lordships in this case, there 
is no real ground for complaint on the other side, because there 
is no question so far as this particular Rule is concerned: Everybody 
thought that the matter was out of that category. We were in 


„difficulties with regard to the money, and he was delaying because 


he did not want to go on. l 

[Sir John Wallis: Was not there a duty on the Registrar 
under rule 36? Ifyou are tight on the construction of the Rule, 
you are in a very strong. position. The Rule left it open to the 
Registrar to‘act, even after the first six months. ] 

[Zord. Atkin : It seems to me to be a duty of imperfect obliga- 
tion at any rate.] 

Dunne: Can you really say that a Rule like that was 
intended to say that a case that is postponed for the first six months 
for the affidavit of.the Defendant and the matter goes on with 
regard to the interlocutory proceedings is a case to which the Rule 
‘applies ?. g ; 

[Sir John Wallis: Supposing the delay extended a long time 
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after the first six months and the case was left on the file for two 
years, could not the Registrar do anything ?] 

Dunne: Rule 7 says that either party can claim to have 
it heard. i 

[Sir John Wallis: Suppose nobody does that ?] 

Dunne: Then the court can put it in the Prospective 
List and if you are not ready to go -on they can dismiss the suit for 
default. I quite agree with what your Lordship says, that the court 
has power over its own proceedings. 

[Sir John Wallis: I am only asking about the scope of the 
Rules. ] 

Dunne: AlLI am suggesting to your Lordship is that what 
your Lordship is putting to me is the power of the Court to prevent 
the abuse of this process by long delay. I say it is not the Rule 
that enables you to do that; you have the power under section 7. 
The other side can say at any time. We want the case put into 
the List. 

[Zord Atkin: Will you proceed with the judgment,] 

Dunne: If your Lordship pleases Mr. Justice Lort Williams 
goes on: “Since that date, which is a year and ten months ago, 
nothing has been done”. 

[Zord Atkin: He admits there the delivery of the written 
statement. | 

Dunne: Yes, my Lord. “The only explanaticn which the 
‘plaintiff offers is that a certain person who was financing the 
‘ suit has himself got into difficulties” etc (reads the remainder of 
the judgment). ‘ 

[Zord Thankerton: It is persecution instead of prosecu- 
tion ?] 

Dunne: Yes, my Lord, He says the object of the suit is 
to harass the Defendant. 

[Lord Thankerton: He has got that from the Defendant’s 
affidavit probably.] 

Dunne: Is that justifiable in a case that is brought 
under such circumstances as these, surely it is not a case to treat in 
this way. 

[Sir John Wallis: The affidavit is set.out at page 3 of the 
book. | G 
[Zord Atkin: What does he mean by “upon the face of it”?] 

Dunne: He means “on the face of the suit”. 

. [Sir John Wallis: The private secretary is the person who 
makes’ the affidavit not the Maharaja] 
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Dunne: That isso, my Lord. 

[Lord Thankerton ; Was he secretury of the Maharaja ?] 

Dunne: Yes, my Lord. 

[Zord Atkin : Ifthe Rule involves a review of the proceeding 
up to date you may be ina difficulty, but if the learned judge was 
confined to a review of the facts as to the first six months you may 
be in a better position. | 

Dunne: Yes, my Lord. Then the case went to the Court of 
Appeal. i 

[Zord Atkin: I cannot see that the merits of the case have 
much to do with it. 

Dunne: The point is,a case such as this is not a case that 
you can proceed with as if it wee simply a question turning upon 
an Agreement depending upon some evidence it requires a great 
deal of enquiry, and it is in itself a case which involves very serious 
questions. 

[Zord Atkin: You have a very serious case which you say 
you are entitled to have tried and the only question is what is the 
effect of one year’s delay. You admit that at that time you were 
not able to finance it.] 

Dunne: Yes, my Lord but can that be used for the purpose 
of dismissing my suit under the Rule? That is really what it 
comes to. 

[Zord Atkin: You were saying yourself you were then ready 
to go on.] ` š 

Dunne; Yes, my Lord. 

[Lord Thankerton: The court could have put in in the 
Prospective List and immediately afterwards have set it down for 
hearing.] 

Dunne: Yes. 

[Zord Thankerton: Then, I suppose, not under a specific 
power, but under a general power they could have dismissed it for 
want of prosecution ?] 

Dunne: Not if we were prepared to go on. 

[Zord Thankerton : I mean supposing you were not ?] 

Dunne: Yes. ; 

[Zord Atkin: Is there any Rule in the Code of Civil Pro- 
cedure dealing with lack of prosecution ?] 

Dunne: Lack of appearance. 

[Six John Wallis: I think there is. I think there is a well 
known procedure if nobody turns up. Ina case of no one turning 
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up, of course, you dismiss thé suit. If thé Defendant does not 
turn up, the suit may be decreed for the plaintiff. ] 

Dunne; Yes. My lord. 

[Zord Atkin: What I wanted to know was whether there is 
anything in the Code of Civil Procedure which gives any right to 
the parties to go to the court and say the other side are not duly 
prosecuting the case and we want it dismissed. ] 

Dunne: I donot know of any such rule under the Civil Pro- 
cedure Code, and the Civil Procedure Code gives power to all the 
High Courts to make'rules for the purpose of their own procedure. 
The Code is really a skeleton code and it gives power to the High 
courts to add to it by Rule. 

Now my Lords, I come to the judgments on Appeal, which are 
to be found in Annexure “C”? Chief Justice Rankin says. “In my 
opinion, this appeal must be dismissed” etc. (reads to the words) 
“ For reasons which I do not profess to understand certain Govern- 
ment Officers were made parties to the case and they filed their 
additional written statements apparently in November 1929” I 
should have thought on the face of things their being parties to the 
case it was obvious they were parties to the compromise ; they were 
the persons who represented the Government,: who were the parties 
who succeeded in that compromise in getting rid of a large liability. 
We desire to be relegated again to the position we were in and have 
our appeal heard. Of course, they were necessary parties. I do 
not understand this at all. “The next thing was that a notice was 
issued under Rulé 36 of Chapter X of the Original Side Rules by 
this: Court calling upon the plaintiff” etc. (reads to the words). 
“ He did nothing whatever of the sort. ” 


[Zord Atkin; Is that what happened ? Was it admitted as stated 


by the learned Judge at the first hearing that the plaintiff was in 
default and there had been delay ?] 


Dunne; Our case is, as we say in our Petition, that the 
learned Judge said the Rule had no application to the condition of 
things then. 


Upjohn: That was because you had issued your summons 
for a commission. 

Dunne: That could not be the only reason. 

[Zord Atkin: The learned Judge treats the summons for a com- 
mission as being an endeavour to give an appearance of activitye] 

Dunne; Yes, my Lord. We had been up to that time 
examining documents, having inspection, ‘and soon, © ` 
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P.C. [Zord Atkin: Who were the witnesses you were going to exa- 
1933. mine? This was a suit in Calcutta. ] 
Mabaraj Kumar Dunne: My learned junior will find them for your Lordship. 
ape Ta [Zord Atkin: Would you have to have a commission to Bihar 
e a and Orissa. ] 
SEI rasad Dunne: Yes, my Lord. We should have to have had a com- 
——— mission in any event, i 


[Sir John Wallis: There is. no means of making the witnesses 
come to Calcuttas] 

Dunne: That is so my Lord. 

[Lord Atkin: It was simply because they were in different 
provinces ?] 

Dunne: Yes, my Lord. 

[Zord Atkin : 1 should have thought it was a little prejudicial to 
the plaintiff to say that the application for a commission was only to 
give an appearance of activity. ] 

Dunne. That is very hard upon him, because the fact is, as 
we show in our petition, that when we made an application for the 
commission a request was made by the defendant to have an oppor- 
tunity of considering what he had to say with regard to the examina- 
tion of the witnesses. 

[Zord Atkin: The defendants other than the Maharaja did not 

$ dispute it.] 

Dunne: No my Lord, it did not affect them. 

[Zord Atkin: What I was wondering was what the Judge means 
by an elaborate warning, | 

Dunne; “That it was necessary for him to take steps to 
be diligent, otherwise the suit would be regarded as a water logged 
suit which the plaintiff do not intend to bring on for hearing and 
which he wanted to keep on the stocks for other purposes. That 
was the first occasion in February, 1930 when from this Rule he 
escaped ” with very great respect. I suggest there was no escape 
from it. i ; 

[Sir John Wallis: Probably the Registrar thought when he 
took the case out of the special list there was a case for it not being 
there. ] 

Dunne; I submit the same point arose then, and if our story is 
true the learned Judge took our view that the Rule had no appli- 
cation. That is what we say he said. Chief Justice Rankin goes on: 
“ The question is whether after that warning he behaved himself 
any better than he had been “doing in the past, whether he took any 
steps to show that he was minded to prosecute the suit with reason- _ 
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able diligence. He did nothing whatever of the ‘sort. The sum 
mons to examine witnesses on commission was not even brought to 
the point of obtaining an order and it has been altogether aban- 
doned. The-defendant No. 1 who had permission to fiie an addi- 
tional written statement if he wanted to do, filed one onthe zoth 
November 1930 ” so that it is not 1929 as my friend suggested, but 
1930. “ But the plaintiff so faras can be seen has done nothing 
whatever since he amended his plaint in August 1929.” What are 
you to do until you get the amended written statement? “ At the 
end of 1931 another notice was issued under Rule 36 of Chapter X ” 
etc. (Reads the remainder of the judgment of the Chief Justice). , 

[Zord Atkin: You say you do not rely on the case that you 
seek to set up] 

Dunne: ‘Vhere isa passage in the case which favours the view 
that I am putting forward. 

[Sir John Wallis: Is not that when the case has been in the 
Prospective List and is ready for Hearing and they do not goon 
with it ? This case has never been ready for hearing. Your case is 
put in the Prospective List when it is ready for hearing.] 


Dunne: Yes, my Lord, then there is a Warning List, and then 
comes the Peremptory list before the Judge for the day. 

[Zord Atkin: ‘The actual hearing. ] 

Dunne; Yes. 

[Zord Atkin; 1 do not think that is right, is it ?] 

Dunne : It used to be called the Peremptory List. 

Upjohn: The Peremptory List is actually the List of cases 
in the paper for the day. 

Dunne: It certainly used to be so. 

[Zord Atkin: It may be that the Warning List is simply a list 
of cases warned. | 

Dunne: Yes, my Lord. 

[Sir John Wallis: All those cases are cases in which one of the 
parties has put it down as ready for trial, in this particular case you 
never got to that list.] 

Dunne: Yes, my Lord. 

[Sir John Wallis : That is the Daily Cause List.] 

Dunne: Yes, my Lord, it is one branch of the Prospective List 
cases which are warned. 

[Zord Atkin: Itis very like the proceedings we have. We have 
a List, say, of Special Jury cases andin tbat List of Special Jury 
‘cases there is a weekly list, which is a list of cases beyond which 
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B.C: the List will not be taken. Then there isa list of cases that are 


1933; ready to be heard. Then in addition to that there is also a List 
Mabaraj Kumar which says that the following cases are next to come on that is more 
Srinivas Prasad like the warning List.] i 

Singh _ Dunne: Yes, my Lord. 
hele pend [Zord Atkin: They are about to be put in the day’s List.] 

a [Zord Thankerton : . The point here is, has it passed the Pros-- 

pective List.] 

Dunne: Yes, my Lord. 

|Zord Atkin: This case obviously had been in the Prospective 
List and had actually appeared in the list for trial. 

Dunne: Yes, my Lord. It obviously does not apply to that. 
The learned Judge said the rule did not apply and that is what we 
rely upon. I submit it isa reasonalle view of the Rule that the 
Rule is intended to apply to the case that it provides for, where for 
six months from its institution nobody has done anything. 

[Lord Thankerton : ‘The Chief Justice does not refer to the case 
you are alluding to.] 

Dunne: No, my Lord. : 

[Sir John Wailis: The Rule refers to suits and proceeding 
which have not appeared in the Prospective List. That is to say 

_ suits and proceedings which have not been made ready for hearing. 
Unless they bave got the case ready for hearing and put in into the 
Prospective List they are liable to have a motion for its dismissal. 
Of course, it is a very straingent thing.] 

[Zori Athin : All we have to say is whether there is a prima facie 
case for coming to this Board. First of all, it applies, according to 
you, only to a case where nothing has been done for six months. 
According to you it does not matter as long as it was not put in for 
six months, you can at any time thereafter show there has been want 
of prosecution and you can dismiss it. A case might be set down 
for trial within six months and then nothing be done in respect of it 
and then it would come on for trial.] 


Dunne: Yes, my Lord, and then it might be dismissed. I 
respectfully submit that the dictum of the Chief Justice in that case 
is a perfectly sound one, because really what he points out there is 
that a Rule such as that is intended to deal with the case at its 
institution. If nothing is done for six months, the case comes into 
the Special List, and then you have to show cause that in that six 
months you have done nothing. But if the case has been going on, 
because there is a lapse at some period later I submit that really 
cannot be Moopnt jn ; you me something else, If you simply 
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.come in on the ground that there is a pending suit, certainly I have 
heard it often enough said, when a man has asked for a postpone- 
ment of case which was not ready, that it was only a question of 
costs ; that a man is entitled to a hearing. I submit you cannot use 
a Rule such as this for the purpose of saying to me, afler I have 
been going on with a case all this time, that I am not to have it 
tried if for one year I have been in embarrassed circumstances and 
have had to get money froma financier. Thatis my story. I say 
that is perfectly true as regards the year, but now I am ready to go 
on, and the Courts say : We will not let you go on, because you are 
caught under the Rule. I submit that is an entire misapprehension 
of the Rule, and I would submit to your Lordships that it is a case 
in which you would grant us leave to come before your Lordships’ 
Board to consider the matter. 

Upjohn: My Lords, I think the first point to discuss before 
your Lordships is the point which my learned friend has just dealt 
with, that is the construction of Rule 36. The point upon that, of 
course, is that there was no discretionary power-and no power what- 
ever to make the order that has been made. Our submission is that, 
with the exception of a dictum which has been found and appended 
to the Petition, that was not made a point of in either. of the Courts 
below. The case which is mentioned in the appendix to the Peti- 
tion was not produced to Mr. Justice Lort Williams nor in.the 
Appellate Division. We do not know where this note comes from 
which is appended to the Petition. 

[Sir John Wallis: It isa certified copy of the Order of the 
Court or something of that sort.] 

Upjohn: This isa copy of the judgment as delivered. On 
looking into it there appears to be a certificate by the Assistant 
Registrar of the Court. 


[Sir John Wallis: It isa written order and thisis a certified 


copy of the written order.] 

Upjohn: still feel some difficulty. The Registrar does not 
retain in his custody, and does not get into his custody the 
reasons for the order. He only gets into his custody the order. 

[Sir John Wallis: That isthe English procedure. The Regis- 
trar in India has everything in his custody.] 

Upjohn: Does your Lordship say he has the judgment? 

[Sir John Wallis: Yes, he manages the Court; everything is 
under his control ; he is under the Chief Justice and manages every- 
thing.] 

[Zord Atkin: The documents are in his custody.] 
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Upjohn: Iwas not aware that in the High Court at Calcutta 
the Registrar would have all the documents on the file. 


[Lord Atkin: Is the alternative to assume that Mr. Dunne’s 
client invested this judgment ?] 


Upjohn: At all events, itis a judgment which was not brought 
to the attention of either of the Courts below and no such point is 
made by my friend, Mr. Dunne, here based upon that dictum, 
because it is only a dictum. Even if this judgment was ever put to 
the Court below, it is a mere dictum as I will show your Lordships. 
My submission as to the true construction of Rule 36 of Chapter X 
is this; Chapter X provides for a prospective list of suits which are 
ripe for hearing ; thatis Rule 6 at page 209: “ There shall be 
kept in the Registrar’s office three lists of defended suits ripe for 
hearing.” Then the suits are divided according to their subject 
matter, whether commercial causes, liquidated claims or other suits, 
to be allocated among those three respective lists. Each list isa 
list of suits which are being defended or ripe for hearing. Rule 36 
comes into existence, as I submit, in these circumstances: There 
is no general power, for which I have been able to find any autho- 
tity, to say here is a case pending in the Court which neither party 
has thought it worth while to prosecute, but as to which either 
party retains the power under some rule to apply with regard to, 
There is no inherent jurisdiction in the Court to say such a case as 
that shall no longer encumber the records of the Court. That state 
of things has led to what has over and over again been the subject 
of comment from the learned Lords forming the Board of the Privy 
Council, namely, the enormous delay in the conduct of suits in India, 
Lord Buckmaster and Lord Dunedin in particular, but I think 
almost every one of the learned Lords attending the Board here has 


„ commented upon the extraordinary delays that do take place in 


India. 


[Zord Atkin : It may be partly due to the fatt that under the 
Code of Civil Procedure there is no general power given to the 
Court to dismiss a suit for lack of prosecution and it may be said 
that such a power was too wide to give. Apparently none: of the 
Courts have such a power unless they have given it to themselves 
under Rules. ] 


[Sir John Wallis: The Court can post a case for hearing’ and 
then, if the parties do not come, they can put an end to it, but they 
have no power to strike the case out without its coming on for 
hearing. It is posted for hearing when they think it has wasted 
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enough time and they say: You must goon, These rules give 
the parties the power to put a case into the ready list. 

Upjohn: Yes, my Lord. I think perhaps that may be the 
answer to the observation of Lord Atkin that, although neither party 
seems, as faras I have been able to find in the Code of Procedure 
or the Schedule of Rules and Orders, any power like the power 
which a litigant has in England of giving a Notice of Motion to 
dismiss for want of prosecution, there is a power in India which has 
the same regult, that is to say, if a plaintiff does not put a case down 
in the list for hearing, the defendant may. 

[Sir John Wallis: I donot think under the Civil Procedure 
Code the parties put the case down; itis the Court which puts 
the case down and, unless either party shows good cause, the case 
will go on.] l 

Upjohn: Yes, my Lord ; perhaps I used an expression drawn 
rather from our English procedure. Ifa defendant says: Here is 
a case which ought to be heard and brings that to the attention of 
the Court, then the Court has power .{&% put it into the prospective 
list and then into the daily list and if, when the case is called on, 
the plaintiff does not appear, the action is dismissed, not for want of 
prosecution strictly, but simply because he does not appear. 

[Sir John Wallis: Under the Civil Procedure Code there is, 
first a hearing for the settlement of the issues and other matters, 
and then the case is adjourned for a second hearing ; that is certainly 
so in Madras.] 

Upjohn; Yes, my.Lord, but I am not sure that that happens 
in Calcutta. Iam submitting to your Lordships that there is no 
general power in the Court, apart from putting.the case into the list, 
which assumes that the Court has judicial notice that it is a case that 
ought to be put into the list. The Court has no inherent jurisdiction 
to say: Here is a case which ought to be dealt with in a summary 
way, and so Rule 36 comes into existence. On the construction of 
Rule 36, what I submit to your Lordships is this. First of all in 
Rule 36 you get a description ofthe suits and proceedings to whieh 
the Rule applies ; that is to say, suits and proceedings which have 
not appeared in the prospective list within six months from the date 
of institution. When that has happened you have got a case to 
which the Rule applies. Then at any time after the expiration of 
the period of six months the Judge or the Registrar may call upon 
the parties to show cause why the suit should not be dismissed. 
That is a power which is not to be exercised necessarily at the end 
of six months, in fact it is quite probable that it would hardly ever be 
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exercised at the end of six months, but I submit that is a power 
given by the Rule which is kept hanging over the plaintiff in a case, 
always on the assumption that it falls within the class of cases-to 
which the Rule applies, namely, that it did not appear within the 
prospective list within six months, because, ifit once appeared in 
the prospective list, then the Court has another way of dealing with 
it;itcansay: It is in the list and it shall stop in the list and when 
it comes on, if the plaintiff does not appear, there will be judgment 
for the defendant ; if the defendant does not appear, the plaintiff 
must prove his case and then he will get judgment, 


[Zord Atkin: I think you can not ignore the fact that the 
Rule has been amended. Jf it means that for any reason the 
case is not put in the prospective list within six months thereafter 
the parties may at any time be subject to this jurisdiction, I do 
not quite see what the object of the original Rule was in putting 
in the words “in which no step has been taken for a year” for 
their prosecution, because on that footing, if the case had once 
been in the list, there would be no question of taking no step for 
a year because it would come on in the ordinary course, and it 
looks as if they had in view a case which had not appeared in the 
list for six months and yet in which it was necessary to put in 
this limb about no step being taken for a year.| 

Upjohn: I suggest that those words were found to be rather 
unnecessary having regard to the discretion of the Court under the 
Rules. 


[Sir John Wallis: Sometimes . provisions are struck out of 
Rules which are unnecessary. | 

Upjohn: The words are “in which no step has been taken for 
a year for their prosecution”. 


[Zord Atkin: It seems to me to have no relevance to a case 
which has been entered within six months. I should have thought 
there was some inconsistency. between the words which were struck 
out and the words which are left in,] 


[Sir John Wallis: On your view I agree those words are 
otiose, because they restrict the power of court.] 

Upjohn: Yes my Lord. s 

[Zord Atkin: Then itis suggested that, as they were in before, 
your larger view would not be the proper construction to be put 
onthe words. | 


Upjohn: When you aller the context entirely you alter what 
. is left, ‘ 
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[Lord Atkin: That is to say, you retain the same words, 
but you must give them an extended meaning apparently. ] 

Upjohn ; I submit that the true reason for that alteration may 
be that the words retained in their ordinary sense were really 
inconsistent with the words which were wiped out. If the words 
which they struck out were inconsistent with the words which 
they kept, I submit to your Lordships that now we have a Rule 
which ought not to be constructed with reference to a former Rule, 
but ought to be construed as it stands and then, if one does that 
with the knowledge that there is no inherent power in the Court 
to take any step to prevent the extraordinary lapses of times, I do 
not agree with{my learned friend, Mr. Dunne’s view as to the 
procedure in this matter. I will show your Lordships that there has 
been a delay of three years on the part of the plaintiff. 

[Lord Atkin: Have you looked at the case in 51 Calcutta 
Reports ?] 

Upjohn + Yes my Lord. i 

[Zord Atkin : Perhaps you willbe referring to that. I think 
it has some bearing on the matter. } a 

Upjohn ; Only as to whether the Rule is ura vires or not. 


(Adjourned for a short time) 


Upjohn: Before the Adjournment Lord Atkin referred to 
the case in 51 Calcutta Reports. There were two points relied 
on there, both with reference to Rule 36. The first point was 
that the decision of the learned judge before whom the case 
came was a judgment from which an appeal would lie to the 
High Court of Calcutta and, of course there is no objection 


„to the appeal in this case. The second point that was relied 


on was that Rule 36 is not ultra vires. (Reads the head note.) 

[Lord Atkin: The ultra vires point you need- not trouble 
yourself with. Iwas only wondering whether it was a case where 
apparently the Courts were prepared to act under the Rule and 
I thought it might help you in that way. The dates are given at 
page 912. Perhaps we might begin at page grz.] 

Upjohn; If your Lordship. pleases. “In this respect it is 
to be noted that this case” etc. etc. (Reads the report) 

[Lord Atkin: You are quite right in saying that the Courts 
refer to the delay in proceeding after the six months had expired, 
but it seems to be a plain case in which the Chief Justice, Sir 
Lancelot Sanderson, came to the conclusion that the case could 
‘pave been entered within the six months, You have a case in 
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which the plaintif was entirely at fault in not entering it within 
six months and then you consider the other matters. There is - 
default there in the first instance in not entering a case fit to be 
entered within the six months and the fault was entirely the plain- 
tiffs. In this case you start off with the request for six months 
to deliver the written statements. The question of construction 
was not mentioned. | 

Upjohn : It was a comparatively simple case. 

[Zord Atkin: Are you quite right in saying what you have 
said about the offer to go on having regard to what is said in the 
affidavit ?] i f 

Upjohn: Iam going to read and lay stress upon the affidavit 


_ ata later stage of my argument. 


Dunne: Would your Lordship refer to page 14 of the 
paper book, the gounds of appeal from Mr. Justice Lort Williams’ 
judgment. i 

{Lord Atkin ; What you want is paragraph 5.] 

Dunne; Yes, we offered to go‘on. 

Upjohn: I seethat; I accept my friend’s correction. 

Dunne: May I mention another point. My learned friend 
stated before the adjournment that this case was not cited in the 
appeal. S 

Upjohn: I said. So far as appears, 

Dunne: I have the shorthand notes of the argument tefore me 
and it is shown quite clearly that the case was cited. 

. [Zord Atkin: Very well, of course, we should accept that. Y 
Upjohn: The Chief Justice, at any rate, does not deal 
with it. j ` 
[Zord Atkin: As faras any of us knew, Mr. Upjohn was quite 
right.] i 

Dunne: Yes my Lord. ; 

Upjohn: So far as regards the statement, which I will take 
to be correct, that we were ready to go to trial and asked to be, 
allowed to proceed with the suit, Ido not think-the learned judge 
could have accepted that because in paraghaphs 3 & 4 of the 
plaintiffs affidavit it says this: (Reads the paragraphs). Then 
paraghaph 7 is: (Reads the paragraph). I think Mr. Justice 
Lort Williams did not accept that statement because he had no 
confidence in the plaintiff’s success in getting another finan- 
cier. 

[Zord Thankerton; He could have decided it very easily. 
I should have thought the Court would have been very‘loth to 
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exercise this power as long as they had another means of 
testing it | 

Upjohn: What Mr. Justice Lort Williams said about that is 
at page ro of the printed book at line 18 ; it is also in the Appendix 
to the petition. “Since that date, which is a year and ten months 
ago, nothing has been done. The only explanation which the 
plaintif offers is that a certain person who was financing the suit 
has himself gut into difficulties, and has ceased to do so.” “He 
said that he has now obtained another financiar in Bombay, but 
does not mention his name. Then he refers to the evidence on 
the other side, that the Plaintiff is in impecunious circumstances 
and that the suit is really filed in pursuance of a champertous 
agreement to divide the Raj among the financiers. 

[Lord Atkin: How does he know that? How does the 
deponent to the affidavit know that and what right has he to give 
evidence in an affidavit of the contents of a written document 
without producing it ?] 

Upjohn: Of course, this was a interlocutory observation. I 
suppose in a place like India these things are known auc more 
rapidly and much more surely. 

(Lord Atkin: That is naturally a guess.] 

Upjohn + They had certainly got hold. of some specific infor- 
mation. 

[Lord Thankerton : The learned judge in dismissing the case 
for want of prosecution proceeds on the English cases and then he 
proceeds to act upon a private letter which he had received which 
he did not communicate to the parties.] 

Upjohn: I suppose that was an opinion of his own formed 
upon the affidavit. 

[Zord Thankerton : It does not seem to have been a very good 
ground for forming an opinion.] 

Upjohn: With regard to that, alihiough I quite accept your 
Lordship’s criticism, that if you refer to a document in writing, you 
ought to produce the document, it is pretty specific information that 
he got because he says they have entered into a champertous agree- 
ment in writing on the 8th February 1926, which was just four 
months before the commencement of the action. 

[De Gruyther: It is not denied that there was such an agree- 
ment ; it was registered.] 

[Zord Atkin- This affidavit was sworn on the 22nd and filed 
on the 25th the day of the hearing.] 

Upjohn; The plaintiffs affidavit also was filed on the same day. 
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P.C. Apparently all affidavits are filed on the day on which the case 
1933. comes on, but there is no application by him for an adjournment 


Maharaj Kumar to answer this ; there was no application for an opportunity to 
Srinivas Prasad answer it. Iam afraid I have strayed to this from the case in 51 


singh Calcutta Reports. When your Lordships adjourned I was on the 
Benar Prasad construction of Rule 36. Of course, if I may say so with great 
Ze: respect, I quite feel the force of Lord Thankerton’s remark that 


itis a very stringent rule and in certain circumstances it would 
be a very stringent- application of it to cut short the plaintiff’s 
chance of getting his case before the Court but it does not give a 
discretion to the Judge of the High Court which is appealable to 
the Judges of the Court in their appellate jurisdiction and it would 
be appealable to this Board. 

[Sir John Wallis: It gives a discretion to the Registrar in the 
first instance as to what cases he is going to select to put into the 
special list. 

Upjohn. Yes, my Lord. . , 

[Sir John Wallis: So that, unless the Registrar thinks there is 
some abuse, he naturally would not put the case into the list. It 
more or less suggests that he thinks there has been undue 
delay.] 

Upjohn: Iam much obliged to your Lordships because that, 
I think, throws a good deal of light on the answer to my learned 
friend, Mr. Dunne’s view as to the meaning of Rule 36, that, 
on its true construction it applies only to cases where the delay 
has happened within six months. In the first place, it would 
take a great deal of force out of the operation of the Rule. 

[Lord Thankerton : It depends how much force you want 
it to have. That really does not help It isa drastic remedy.] 

Upjohn; That is true, my Lord, but a drastic evil requires 
drastic remedies and- the evil of the delays in procedure 
in India has often been the subject of comment by your Lord- 
ships. 

[Lord Thankerton ; Why did they take half the drastic remedy 
out in 1922 ?] 

Upjohn: think that the half which they took out may have 
rendered the other half less drastic for this reason: As the Rule 
originally stood there were the words “in which no step has been 
taken for a year’. With great respect, you have to-day one of 
two things, within a year, not involving any particular trouble or 
expense and so avoid the operation of that Rule. Then they 
can come and say. But the second part of this Rule. . “Within 
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six months from the date of the institution” does not apply ; we 
have taken steps within the year and, therefore, we are outside 
the Rule. I think that the words which were struck out were words 
which some what emasculated the Rule. 

[Sir John Wallis; You say the amended Rule has enlarged the 
scope ?] 

Upjohn: Yes, my Lord ; they have struck out a fetter. 

[Zord Atkin; If you put it strictly, the words as they originally 
stood were not as large as they are now, otherwise, they were nota 
fetter. | 

Upjohn: Not necessarily, if I may say so. The words “in 
which no step has been taken”, give an opportunity of addressing 
the argument for the discretion of the Judge that the cases to which 
the Rule was really meant to apply were cases in which there had 
been no step taken within a year. 

[Zord Atkin: You are very familiar with these applications, 
What we have to consider is whether or not there isa prima facie 
case for saying there is something arguable before this Board. 
There can be no question that very important interests are involved 
as far.as the plaintiff is concerned ; if he can succeed in this suit it 
È a very important suit for him. We have not to decide the question 
of construction now ; we have only to consider whether this is such 
a case as could properly be brought before their Lordships’ Board 
for argument. | 

Upjohn: I think I am right in saying, and I am well within the 
authorities, that special leave to appeal is not given unless there is 
some substantial question of law of general interest involved. 


‘Merely for a man to say: I have an important question depending 


on the facts and both Courts below have been against me on the 
facts, and the High Court, as happened here, has refused leave to 
appeal, would not justify his having leave to appeal. I do not know 
if your Lordships have noticed that after the decision of Chief 
Justice Rankin and his brother Judge an application was made to 
a Division of the Court for leave to appeal and that was refused 
on the ground that it was not a proper case for an appeal. 

Dunne: That is entirely exploded by the decision of the Board 
delivered by Lord Dunedin in 54 Indian Appeals at page 126 
where he says that an important question of law may arise between - 
the parties, 


[Lord Thankerton: In any event, the construction of this Rule 
must be a matter of importance.] 
Upjohn : Yes, my Lord. If your Lordships limited the appeal 
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P.C. to the construction of the Rule, I do not know that I should 
1933. object. è 
< 


Maharaj Kumar [Zord Atkin: Ido not know that we could do that ; we never 
Srınivas Prasad do fetter ourselves. ] 


ingh 3 . i x 
Sing Upjokn: I think, with deference, that has been done. 
Sar er [Zord Atkin: It has not been done in my time. We never 
— ~ fetter ourselves. In this case we all feel that there isan arguable 


case. | . 
. Upjohn : If your Lordship says that, it would not be respectful 
for me to proceed to argue it at this stage. 

[Zori Atkin : That is the very point ; we do not want to fetter 
your argument when you come to deliver it.] ; 

Upjohn: What I respectfully submit to your Lordships is to 
limit it in tbis way. You have hearda Petition containing some- 
thing like 80 paragraphs, the first so paragraphs containing ex parte 
statements of the plaintiffs case and statements which are not evi- 
dence at all,-statements of what somebody said and what somebody 
else said and so torth. Apart from that point, assuming your Lord- 
ships are considering whether you will limit the appeal from the’ 
judgment below, it would necessarily be limited to the point below 
and the evidence before the Judges. . g 

Probably g9/rooths. will not be referred to on the hearing 
of the appeal, so that your Lordsbips would really be allowing . 
an appeal on a pure matter of discretion, if I am right on construc- 
tion ; I admit, if I am wrong on construction, a different result would 
follow if your Lordships would then give leave to appeal on the 
question of construction and that would be the question to be 
argued and, supposing there was no power to make the order, no 
question of discretionary power would arise because the decision 
then would be a construction that the discretionary power never 
existed, but supposing, on the other hand, the construction was as 
we contend, then it is a question of discretionary power and on that 
I apprehend that the Board would not go beyond the evidence that 
was put before the Court on the application in which the discretion 
was exercised. May I draw your Lordships’ attention to the: evi 
dence to show that that is not a matter as to which the Court would 
give special leave to appeal ? 

[Zord Atkin: I may say this without expressing any opinion, 
that, speaking for myself, I am not at all satisfied with the exercise ' 
of the discretion in any case in the light of that letter which was 
found on the file of the Court. I think it is very unsatisfory and I 
think, this Board will require to have some explanation of that 
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matter. The position that here isa letter which apparently was P.C. 


kept on the file for some extraordinary reason, it was kept in the 1933, 
records of the Court and not torn up and it was not communicated y iiai Kumir 
to the parties, and within a few days after its receipt these proceed- Srinivas Prasad 
ings were taken by the Registrar and within a few days after that i 
the learned Judge apparently in giving judgment seems to use a Bia is 
phrase which is almost a repetition of a phrase in the letter.] pea 
Upjohn: It would not be respectful forme to say anything 
further. : 

Their Lordships’ judgment was delivered by: ; 

Lord Atkin :—Their Lordships will humbly advise His Majesty February. ar. 
that leave to appeal be granted in this case. 

Douglas, Grant and Dold Solicitors for the Petitioner. 

Watkins and Hunter: Solicitors for the Opposite Party. 


R. Me Leave granted, 
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Before Mr. Justice M. N. Mukerji. 


TARA PRASANNA ROY AND OTHERS 


y Civil. 
MOTAHERALI MIR AND OTHERS.* 1933: 


February, 13, 20. 
Stipulation for interest at a rate higher than that allowed by section 67, Bengal oa 

Tenancy Act in a Kabuliyat creating a permanent Mokarari lease, if affected P 

hy the new amendments of sections 178 and 179 of the Act—Effect of the 

transfer of the clause relating to interest from sub-section (3) to sub-section 

(1) of section 178—Amendments of the provision relating to abwab in sec- 

tions 743), 77 and 179—~Interests accruing dus before: the amendment of 

1928, if affected. 


In view of the amendments effected in sections 178 and 179 of the Bengal 
Tenancy Act by the Amending Act IV of 1928, stipulations between landlords 
and tenants for interest ata rate higher than that allowed by section 67 of the 


* Appeal from Appellate Decree No. 2982 of 1930 against the decree of Babu 
Abinash Chandra Ghosh Hazra, Subordiaate Judge, 2nd Court of Zillah Baker- 
ganj dated the 14th of July 1990 affirming the decree of Babu Atul Behari Mallik, 
Munsiff 6th Court Barisal dated the 21st November 1929. 


372 THE CALCUITA LAW JOURNAL Vou. Lvit. 
Civin. 


Act ina Kabuliyat creating a permanent Mokarari lease cannot any more be 
1933. given effect to. i t 
2I 


Subsection (1) of section 178 of the Act means that a stipulation fora 
Fi higher rate of interest embodied in a contract whether made ‘before or after the 
Motaherali Mir. . passing of the Bengal Tenancy Act dannot affect section 67 of the Act. 


eel 


Tara Prasanna Roy 


The new proviso to section 179 disentitles the landlord from recovering the 
higher interest even in respect of the period in suit falling before the date of the 
amending Act. . . , 

Appeal by the Plaintiffs, 
Suit for recovery of rent. 
° The material facts appear from the judgment. 
Mr, Abinas Chandra Ghose for the Appellants. 
Mr, Bhupendra Nath Roy Chowdhury for the Respondents. 
i C, A V. 


. The judgment of the Court was as follows : 

sali d 20; This appeal has arisen out of a suit for rent. The plaintiffs, who 
are the appellants, ask for a decree for interest at a rate higher than 
what is allowed by section 67 of the Bengal Tenancy Act on the 
basis of a stipulation contained in the Kabuliat, which created a 
permanent Mokarari lease in a permanently settled estate under a 
permanent tenure-holder and is dated 1283 B. S. The Courts 
below have allowed interest at 1234 per cent per annum. 

The suit was instituted on the 15th April 1929, that is to say, 
after,the date when the Amending Act came into force. The claim 
was for 1332 to 1335, the major part of the claim being for a period 
antecedent to that date. 

Prior to the amendments, the clause as to interest was a clause of 
sub-section (3) of section 178. From the position it then occupied 
it meant that a rate of interest in excess of what is provided for in 

- section 67 was not affected by the provision of that section if the 
rate was in a contract made before the passing of the Act in 1885. 
As a consequence of the amendments the clause now finds a place 
in sub-section (1) of ‘section 178 and means that such a rate cannot 
affect section 67 whether it be embodied ina contract made after 
or in a contract made before the aforesaid date in 1885. Section 179 
is an exception to all the provisions of the Act to which it may 
serve as an exception, and, accordingly, to section 178. The present 
case satisfies the requirements of section 179, so far as the status of 
the parties and the character of the lease is concerned, The lease 
in the present case is, therefore, a good lease upon the plain mean- 
ing of the substantive part of section 179. But then there is the 
proviso to section 179 which has to be considered. That proviso 


“® 
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says—I read such portion of it as has any bearing on the question of 
interest.—“ Provided that such holder shall not be entitled to 
recover interest at a rate exceeding that set forth in section 67.” 
The plaintiff has sued to recover interest ata rate exceeding the 
rate given in section 67. The proviso disentitles him from recover- 
ing such interest. This is the conclusion which, in my judgment, 
follows from a plain reading of the different sections to which I have 
referred. But there are several other matters which I have been 
asked on behalf of the appellant to consider. 


It has been argued that the amendments made as regards aéwad 
stand in the way of such an interpretation being given to the statute. 
In sub-section (3) of section 74 which makes, in respect of adwaé, 
an exception in terms very much alike section 179, the words “and 
registered before the commencement of the Bengal Tenancy 
(Amendment) Act, 1928”, have been added. By this amendment, 
stipulations as to awaé in respect of such leases, if made in leases 
registered before the commencement of the Amending Act of 1928, 
were saved. Besides there has been from 1919 a proviso to sub- 
section (r) of section 74, creating an exception in favour of contracts 
registered before the Amending Act of 1919. The amendments in 
section 77 need not detain us: Certain fees realised are to be 
deemed under that section to be adwad. The proviso to section 179, 
so far as it relates to adwad, reads thus :—“ Provided that such pro- 
prietor or holder shall not be entitled to recover anything that is an 
abwab or the recovery of which is illegal under the provisions of 
section 74 or sub-section (3) of section 77.” There isno doubt 
some difficulty in reconciling the proviso to section 179 with sub- 
sections (1) and (3) of section 74, but perhaps the difficulty is not 
insuperable. But whatever that may be,—and that isa matter on 
which I am not called upon nor do I propose to express any definite 
opinion here,—that difficulty cannot create for interest a reservation 
or exception that is not to be found any where in the Act. I-do not 
understand how, even if there is a difficulty in reconciling the pro- 
visions as to adwad, such difficulty should lead us to imagine that it 
is only in respect of future leases that the proviso to section 179 is 
to be applied. 

Tt has next been argued that the Amendments of 1929 came into 
force after the major part of the interest became due, and that, in 
the view that that portion of the interest had already ripened into a 
debt, the Amendments cannot affect that portion of the interest. In 
other words, it has been argued that interest which had already 
accrued cannot be lost to the Jandlord by reason of the Amend- 
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ments. To this contention, in my opinion, the answer is’ that such 
interest had not been recovered ; and when it comes to a question of 
its recovery the proviso to section 179 will stand in the way. The 
word ‘recover’ has a definite meaning, namely, the ordinary meaning 

_of recovery by suit [See Ram Kumar Jugi v. Jafar Ak (1), 
Sitanath v. Basuded (2)). l 


Some other arguments have also been addressed to me based on 
suppositions as to what must have been the intention of the legis- 
lature. I should content myself with saying that whatever its inten- 
tion might have been what it has said is, in my judgment, capable of 
no other interpretation than what I aminclined to put upon the 
provisions. 

The Courts:below, in my opinion, have taken _the right view of 
the matter, 


The appeal is-dismissed with costs. 


There is an application filed in the alternative for revision of the 
order complained of in this case if it be held that no second appeal 
“is competent. On the view that I have taken of the merits of the 
case, it is not necessary for me to consider the question of maintain- 
ability of the appeal. 


The application for revision is also dismissed. 
A C G. Appeal dismissed, 


(1) (1898) I. L. R. 26 Cal. 199 (note). : 
(2) (1900 2C. L. J. 540. 


Vou: LVILJ - HIGH COURT. 
Before Mr. Justice M. N. Mukerji. 


MUHARA BIBI 
v. 
MAHARULLA MONDAL* 


‘ 


Gift under Mahomedan ‘Law—Property under usufructuary morigage—No 
delivery of possession—Such gift, if valid—Equity of redemption, if can be 
the subject matter of gift. 

Epuity of redemption can be the subject matter of a valid gift. 
Taraprasanna Sen v. Shandi Bibi (1) referred to 
' Possession in connection with a gift under Mahomedan Law means such 
possession as the nature of the subject of the gift is capable of. The merc fact 
that the land was in the possession of a usufructuary mortgagee and therefore 
no delivery of actual physical possession could be made, would not render the gift 
in respect of such land invalid. 


Appeal by the Defendants 2 and 4. 
Suit for declaration that a Aedanama was invalid. 


The material facts appear from the judgment. 
Dr. Naresh Chandra Sengupta and Mr. Bama Prasate Sen 
Gupta for the Appellants. > 


Mr. Gour Hari Mitra for the E 
C A V. 
The judgment of the Court was as follows :— 


The only question in this appeal relates to the validity of a 
hebanama which is alleged to have been executed by one Sanjia 
in favour of his daughter Jharimai Bibi.. The trial Court found 
that though there are some circumstances throwing an amount of 
suspicion on the transaction on the ground that the donor was 

not a person of sound or sufficiently strong mind and was also 
` unduly influenced, those circumstances are not enough to pronounce 
against its validity. It held, however, that it had not been proved 
that there was any delivery of possession accompanying the gift, 
and on that ground it held that the alleged heba was invalid. 
The District Judge agreed with the trial Court so far as the first 
of the two findings aforesaid, but as regards the second finding 
he differed from the trial Court observing as follows :— 

“Having regard to the fact that even after the: hebanama Sanjia 


*Appeal from Appellate Decree No. 766 of 1930 against the decree of 
H. G. Waight, Esqr. District Judge of Zilah Dinajpur dated the and November 
1929 reversing that of Baby Bama Charan Chakravarty, Munsiff, and Court 
Balurghat dated 11th October, 1928. 

(1) (1921) I. L. R 49 Cale. 68. 
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was living with his daughter and that his acts and management, 
which are admitted, can be construed in my opinion, as acts done 


_on behalf of the daughter to whom the legal title had, it is 


alleged, been transfered I do not agree with the learned Munsiff 
that the hebanamah was ineffective for want of delivery of 
possession.” . 

It has been argued on behalf of the appellants that asiunder 
the Mohammedan Law no gift is valid unless accompanied by , 
delivery of possession the above observations of the learned District. 
Judge are not sufficient to sustain the validity of the gift in the 
present case, 

The broad proposition that equity of redemption cannot be 
the subject of a valid gift under the Mohammadan Law when 
the property is in possession of a mortgagee can no longer be 
maintained. [See Zaraprasanna Sen v. Shandi Bibi (1).) And so 
it has not been and cannot be argued that because the property 
inthe present case was under a usufructuary mortgage it could 
not be the subject of a valid gift. Intention has in the 
first place to be enquired into. Of this there can hardly be any 
room for doubt; a document with requisite formalities was execu- 
ted, and it was duly «registered on the donors admission, and there 
is nothing very much to show that there was a motive for a 
benami, while on the other hand there are enough materials in- 
dicating that a real transaction was meant. The donor had been 
badly treated by his wife who had gone to jailin consequence 
of such treatment, the donee was his daughter, a widow, who 
had nursed and looked after him and he was living with her 
at her house. As regards possession, delivery thereof should 
have accompanied the gift, though a gift invalid for want of 
delivery of possession at the time may be validated by obtain- 
ing possession subsequent to the gift. The question has to be 
decided upon the peculiar facts of each individual case because 
by possession in connection with Mohammadan Law is meant 
such possession as the nature of the subject of the gift is capable 
of. Here the land was in the possession of a usufructuary mort- 
gagee and so no delivery of actual physical possession could be 
made ; the subject matter was a half share though demarcated, 
of certain plots forming one holding or more, and so mutation 
of the donee’s name in the landlord’s sherista was not possible. 
The evidence of the donor and the donee having divided the 
produce, subsequent to the gift has not been believed, but the 


(1) (1921) I. L, R, 49 Cal. 68, 
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donor was living with the donee and on such evidence as there 


it is not altogether unreasonable to hold, .as the District Judge 


has held, that the donor was managing the property on behalf of 
the donee. 


On the whole I am not prepared to disagree with the view 
which the District Judge has taken. 


The appeal is dismissed with costs. 


PON. R. Appeal dismissed. 


Before Mr. Justice D. N, Mitter and Mr, Justice M. C. Ghose. 
THE MIDNAPORE ZEMINDARY COMPANY LTD. 


D. 
SRIMATI PRIYA BALA DASI.* 


Bengal Tenancy Act (IV of 1928), Sec. 174—Setting aside sale, petition for— 
Petition not within time—Allegations of fraud—Indian Limitation Act (IX 
of 1908), Sec. 18, applicability of. 

Having regard to the .provisions of sub-clause (a) clause (2) of section 29 
of the Indian Limitation Act, section 18 of the same Act applies to application 
under section 174 of the Bengal Tenancy Act as there is nothing in the Bengal 
Tenancy Act which expressly excludes the application of the section. 


Appeal by the Decree-holders. 


Application for setting aside sale under section 174 of the Bengal 
Tenancy Act. 


Messrs. U. N, Sen Gupta ‘and Manmatha Nath Das Gupta for 
the Appellants. 


Messrs. Bejoy Kumar Bhattacharji and Panchanon Ghose for 
the Respondents. 


The material facts appear from the judgment. 
The judgment of the Court was as follows ; 
D. N. Mitter, J. :—This is an appeal by the Midnapore Zemin- 
* Appeal from Appellate Decree No. 197 of 1932 against the order of Gajanan 
Banerjee, Esqr. Subordinate Judge of Zillah Midnapur dated the 16th January 


1992 reversing that of B. L. Mukherji Esqr., Munsiff Garbetta dated the 1th 
February 1931. 
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dary Company Limited who are the decree-holders in a certain suit 
for rent. The appeal arises out of proceedings taken under sec- 
tion r74 of the Bengal Tenancy Act to set aside the sale held in 
execution of arent decree obtained by the Midnapore Zemindary 
Company Limited. The respondents who are judgment-debtors 
Nos. x to 3 challenged the sale on three grounds; (1) that there 
was no service of sale proclamation or any process in the execution 
case (2) that the judgment-debtors Nos, 2 and 3 were not properly 
represented in the execution case and (3) that there were great 
irregularities in the publication and conduct of the sale. The case 
ofthe judgment-debtors was thatthe processes in execution were 
fraudulently suppressed by the officers of the decree-holder and 
that they came to know of the sale Sometime in Bhadra or Aswin 
which could correspond to September and the application to set 
aside the sale was made on the rath November. The decree-holders 
contested the application of the judgment-debtors. They traversed 
all the allegations about non-service of sale proclamation and denied 
that there had been irregularities in the publication of the sale pro- 
clamation. They also contended that the judgment-debtors have — 
not suffered substantial injury and they further said that the decree 
in execution of which the ‘property was sold was not a nullity in so 
far as the infant judgment-debtors are concerned it being their case 
that they were not minors. The Munsiff found on the question of 
fraud against the judgment-debtors and he accordingly dismissed 
the petitioners’ application being of opinion that the application was 
barred by limitation., An appeal was taken to the Court of the 
Subordinate Judge who has taken a contrary view and has set aside 
the sale. 


Against this decision the present appeal has been brought and a 
preliminary objection to the hearing of the appeal has been taken 
by the respondents on the ground that under the provisions of 
section 174(3) of the Bengal Tenancy Actas amended by Act IV 
of 1928 no appeal is permissible and that the law allows only one 
appeal. The question arose before us ona previous occasion but 
there has been no final determination of this question. On the 
present occasion also as we are against the appellants on the merits 
of the appeal itis not necessary to deal with the preliminary objec- 
tion. The main contention which has been raised on behalf of 
the decree-holders by their learned counsel Mr. U. N. Sen Gupta 
is that the provisions of section 18 of the Indian Limitation Act 
do not apply to the present case and that as admittedly the appli- 
cation was not made within six months of the date of the sale as is 
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required by the provisions of section 174 of the amended Bengal 
Tenancy Act, the Lower Appellate Court has committed an error of 
law in holding that the application was not barred by time. The 
question, therefore, which we have to decide in this appeal is as to 
whether the provisions of section 18 apply to applications under 
section 174 of the amended Bengal Tenancy Act; and it is con- 
ceded that if section 18 of the Limitation Act governs the present 


case the application is within time on the findings arrived at by the. 


Lower Appellate Court that the judgment-debtors came to know of 
the sale within a few days of the date of the application to set aside 
the sale. In order to decide on this-question two Acts have to be 
considered. First of all the Bengal Tenancy Act provides under 
section 174 a special period of limitation to set aside a sale held in 
execution of a rent decree and the period fixed by the amendment 
of Act IV of 1928 is 6 months from the date of the sale [See sec- 
tion r74(3)]. It is contended that as under section 185 of the 
Bengal Tenancy Act the provisions of sub-section (2) of section 29 
of the Indian Limitation Act have been held not to apply to all 
suits, appeals and applications specifically mentioned in the 
schedules to this Act, it must be taken that the intention of the 
legislature was to ignore the existence of sub-section (2) of section 29 
of the Indian Limitation Act as it existed in 1908 even with regard 
to cases which are outside the purview of section 185. In other 
words it is said that section 185 is to control proceedings which are 
not specified in Schedule III annexed to the Bengal Tenancy Act. 
The proceedings which are not specified in Schedule III of the 
Bengal Tenancy Act may really be divided into two classes: (1) 
those of which limitation period is provided for in sections of the 
Bengal Tenancy Act, for instance sections ro4(h), 105, 167 and 174 
with which we are at present concerned ; (2) those of which the 
limitation periods are not at all provided for inthe Act as for 
instance cases of ejectment of under-raiyat, cases of execution of 
decree for money exceeding Rs. 500. To the former class of cases 
which come under class (1) as stated above the provisions of 
sections 9 to 18 and section 22 of the Indian Limitation Act in our 
opinion apply if they are not expressly excluded by the provisions 
of the Bengal Tenancy Act. It becomes necessiry to consider the 
language of section 29(2) of the Indian Limitation Act of 1908 as 
amended by Act X of 1922. Clause (2) of that section runs as 
follows i—“ Where any special or local law prescribes for any suit, 
appeal or application a period of limitation different from the period 
prescribed therefor by the first schedule, the provisions of section 3 
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shall apply as if such period were prescribed therefor in that 
schedule, and for the purpose of determining any period of limitation 
prescribed for any suit, appeal or application by any special or 
local lay—(a) the provisions contained in section 4, sections 9 to 18, 


and section 22 shall apply only in so faras and to the extent to 


which, they are not expressly excluded by such special or local law. ” 


Therefore all such cases which are not mentioned in section 185 
viz.: the two class of cases to which we have just referred, the 
Bengal Tenancy Act has to be read with reference to the provisions 
of sections 29(2) of the Indian Limitation Act of 1908 as amended 
by the Act of 1922. If that is the correct view, as we hold that it is, 
then having regard to the provisions of sub-clause (a) to clause (2) 
of section 29 it appears clear that section 18 of the Indian Limi- 
tation Act applies as there is nothing inthe Bengal Tenancy Act 
which expressly excludes the application of the section. We are 
unable to agree with Mr. Sen Gupta that because the legislature has 
made section 29(2) immpplicable to the cases mentioned in sec 
tion 185 it must also have been intended to exclude the application 
of section 29{2) of the Limitation Act to cases outside the classes 
of suits, appeals and applications specified in the schedule annexed 
to the Act. That would be giving a larger effect to the section than 
what is suggested by its plain language. 

We are, therefore, of opinion that the view taken by the Lower 
Appellate Court is right. This appeal is accordingly dismissed with 


. costs. We assess the hearing fee at one gold mohur. 


It is not necessary to make any order on the application in the 
alternative. 

M. C. Ghose, J. :—I agree. 
PNR Appeal dismissed, 


Vor. LVIL) HIGH COURT. 
Before Mr. Justice D.. N. Mitter and Mr. Justice M. Cc Ghose. 


MAHENDRA KUMAR BAISYA AND ANOTHER, 
v. 


DINESH CHANDRA RAY CHAUDHURY, 
OFFICIAL RECEIVER.* 


Auction sale in execution—Insolcency proceeding in the meantime—Ad interim - 


Receiver objecting to the confirmation of sale— Court informed of the insol- 

vency proceeding but no application by Recetver—Executing Court, if to stay 

proceedings— Provincial Insolvency Act (V of 1920), section 52. 

Under section 52 of the Provincial Insolvency Act as now amended an 
ad interim Receiver is entitled to apply for stay of proceedings in execution. 

Sivasamt Odayar v. C. R. Sulramania Atyar (1) followed. 

Anantharama dyer y. Kuthimalu Kovilamma (2) and Mahasukh v. Valibhai 
(3) referred to. 


When a Court is apprised of the pendency of an application for insolvency in 
another Court and of the fuither fact that such application had been admitted, it 
should stay its hands so far as the execution of the decree, by the creditors are 
concerned even when the ad interim Receiver appointed in the insolvency pro- 
ceeding made no application before’ the executing Court. 


Ralla Ram v. Labhaya (1) dissented from. 
Appeal by the Decree-holders. l 
The material facts appear from the judgment. 
Mr. Gunendra Krishna Ghose for the Appellants. 
Messrs. Peary Lal Chatterji and Krishna Lai Banerji for the 
Respondent. 
The judgment of the Court was as follows : 


Mitter, J. :—This is an appeal against an order of the Sub- 
ordinate Judge, znd Court of 24-Parganas and arises outlof an appli- 
cation made by the Official Receiver concerning an insolvency pro- 
ceeding in which the Receiver asked the Munsiff of Alipore who 
dealt with the matter in the first instance that a certain auction sale 
which was held at the instance of one of the decree-holders should 

* Appeal from Appellate Order No. 167 of 1932 against the order of P.C. 
Guha Esq , Subordinate Judge, and Court of 24-Parganas dated the 27th of 
February 1932 reversing the order of M. N. Ray Esq., Munsiff rst Court, Alipur 
dated the 12th September, 1931. 

(1) (7931) I L. R. 55 Mad. 316. 
(2) (1916) go Mad. L. J. 611. 
(3) (1927) go Bom. L., R. 555. 

(1) (1924) 80 Į. C, 509. 
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not be confirmed. The Munsiff was of opinion that the sale was 
not illegal and should be confirmed. An appeal was taken to the 
Court of the Subordinate Judge of 24-Parganas. He set aside the 
order of the Munsiff and he was of opinion that the order of the 
Munsiff directing the sale and confirming it should be set aside. 

Against this order the present appeal has Leen brought and it is 
contended by the decree-holder who is himself the purchaser that 
the order of the Subordinate Judge is not justified by the provisions 
of section 52 of the Provincial Insolrency Act. 

The respondent has taken a preliminary objection to the hearing 
of this appeal and he contendsthat no second appeal lies to this 
Court. It is not necessary however to decide this question seeing 
that we are of opinion that the appeal should fail on the merits. 

It appears that in the course of the execution proceedings a 
Receiver was appointed by the Insolvency Court after the applica- 
tion for insolvency at the instance of another creditor had been 
admitted. The Receiver was an ad interim Receiver. An informa- 
tion of the fact that an insolvency petition pending before the Dis- 
trict Judge-had been admitted was conveyed to the Munsiff before 
the sale in execution of the decree took place. It is contended on 
behalf of the appellants that this sale was a valid sale as there was 
no application by the Official Receiver asking that if the property 
bad been in the possession of the Court it was to be delivered to the 
Receiver within the meaning of section 52. It is contended that the 
mere fact that the executing Court had notice of the pendency of 
the insolvency application was not sufficient to justify the executing 
Court in staying the sale and great stress has been laid on the words 
the ‘Court shall on application direct the property if in the posses- 


sion of the Court to be delivered to the Receiver.’ It is admitted 


in this case that there was no application made by the ad interim 
Receiver. We are of opinion that even in such a case looking to . 
the scheme of the provisions of the Insolvency Act the executing 
Court would not be justified in holding the sale if it is apprised of 
the pendency of the insolvency application. Reliance has been 


‘placed in support of the contrary view on the decision of the Lahore 


High Court, in the case of Ralla Ram v. Labhaya (1). That was a 
decision of a single Judge. That decision no doubt supports the 
contention of the appellants. That decision however has been 
dissented from in the decision of the other High Courts .in India, 
Reference may be made inthis connection toa decision of the 
Madras High Court in the case of Sivasami Odayar v. C, R. Subra- 


(2) (1924) 80 1. C. 509. 


Von. LVIL.J HIGH COURT, | 


mania Aiyar (1) where it has been held that an interim Receiver 
is entitled to apply under section 52 of the Provincial Insolvency 
Act. Section 52, as now amended, contemplates the presentation of 
an application, not, as it used todo, after adjudication, but an 
earlier stage—that is to say, after an insolvency petition has been 
admitted. The same view has also been taken inthe case of 
Anantharama Iyer y. Kuttimalu Kovilamma (2) and also in another 
case, namely, the case of Mahasukh v. Valibhai (3). The Lahore 
case on which reliance has been placed by the appellants has been 
commented upon by Sir Dinshah Fardunji Mulla in the Tagore Law 
Lectures on the Law of Insolvency in British India. It would be 
useful to quote his comments in this behalf. “Two conditions must 
be satisfied before an order can be made by the Court executing 
the decree for delivery of the attached property to the Official 
Assignee or Receiver. The first is that notice must be given to the 
executing Court cf the order of adjudication or of the admission of 
the insolvency petition as the case may be, and the second is that 
there must be an application to the executing Court for delivery of 
the property to the Official Assignee or Receiver. If such notice is 
given and such application is made, the executing Court is bound 
to direct the property to be delivered to the Official Assignee or 
Receiver. It'does not, however, follow that if no such application 
is made, the Court executing the decree can sell the property even 
if it had such notice as is mentioned above.” The learned author 
then refers in support of his view to the decision of the Bombay 
High Court to which I have already referred, namely, te the case 
reported in Mahasukh v. Valibhai (3), as also to the Madras case 
referred to above, namely, the case reported in Anantharama Lyer 
v. Kuttimalu (2). In the latter case it was said that a sale by an 
executing Court after notice of the order of adjudication was void as 
against the Receiver. The Lahore decision proceeds on a decision 
.of an English Court in the case of Trustee of Woolford’s Estate v. 
Levy (4). Sir Dinshah Mulla in his lecture points out the distinction 
between a case under the English Bankruptcy Act of 1883 anda 
case under the Indian Provincial Insolvency Act and he is of opinion 
that the Lahore decision is erroneous. The learned author points 
out this: “In support of its judgment the Court relied upon 
Trustee of Woolford’s Estate v. Levy(4) a case under section 46 of the 
Bankruptcy Act of 1883. In that case it was held that a sale by the 


(1) (1931) I L. R. 55 Mad. 3:6. (2) (1916) 30 Mad. L J. 61x. 
(3) (1927) go Bom L., R, 555. 
(4) [1892] 1 Q. B. 772. 
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Sheriff after a receiving order in execution of a decree against the 
debtor, though made with notice of order, was valid against the 
trustee in bankruptcy appointed after adjudication if no application 
was made by the Cfficial Receiver under the section for delivery 
of the property to him. Tte distinguishing features of that case are 
first, that the Sheriff after he came to know of the receiving order 
communicated with the Official Receiver and the Official Receiver 
wrote to the Sheriff asking him to realise the goods and to account 
to him for the sale proceeds, and, secondly, that a receiving order 
under the English law does not vest the debtor’s property in the 
Official Receiver as an adjudication order vests it in the trustee in 
bankruptcy. The Lahore decision, it is submitted, is erroneous. ” 


In view of this opinion of the learned Tagore Law Lecturer 
which is entitled to very great weight we are of opinion that the con- 
tention of the appellants must fail. It has been argued that if this 
view is taken the words ‘on application’? tecome superfluous and 
redundant. There is no force in that contenticn. The underlying 
principle of the Provincial Insolvency Act as can be gathered from 
the provision of section 52 is that when a Court is apprised of the 
pendency of an application for insolvency in another Court and of 
the further fact that such application had teen admitted it should 
stay its hands so far as the execution of the decree by the creditors 
of the insolvent are concerned. 

In this view we are of opinion that the decision of the learned 
Subordinate Judge is right and must be affirmed. The appeal is 
dismissed with costs. The hearing fee is assessed at one gold 
mohur. 

It is not necessary to pass any order on the application in the 
alternative. 

M. C. Ghose, J. :—I agree. 

P, N. R Appeal dismissed. 


Vou LVİLJ HİGH cOurRT. 


Before Mr. Justice S. C. Mailik and Mr. Justice R, E. Jack. 


DWIPENDRA NATH CHATTOPADHYA 
v. 
MAHENDRA NATH BISWAS,* 


Record of rights, correction of—I.aw applicable—I.imitation tn such cases—~ 

Bengal Tenancy Act (VII of 1885), section 111A. 

A suit for the correcticn of the record-of-rights is one under the general 
law, że. the Specific Relief Act. It does not come under section 111A of the 
Bengal Tenancy Act, nor does it come under any other section of the Act, and 
as such, such suits are not barred by six years’ limitation. 


Appeal by the Defendants. 
Suit for correction of record-of-rights. 
The material facts appear from the judgment. 


Messrs. Pyari Mohan Chatterjee and Hari Charan Banerjse 
_ for the Appellant. 


Messrs. Satindra Nath Mukherjee and Harekrishna Pramanik 
for the Respondent. 


The following judgment was delivered : 


Jack, J. :—This appeal has srisen, out of a suit for correc- 
_tion of a certain entry’ in the Record-ofRights and also for en- 
hancement of rent and for additional rent under section 30 and 
section 52 ofthe Bengal Tenancy Act. The suit was dismissed 
inthe court of First Instance on the ground that the plaintiff was 
a co-sharer landlord and his co-sharers were not joined either 
as plaintifts or defendants in the suit under section 188 of the Ben- 
gal Tenancy Act and the prayer for the amendment of the plaint 
making his co-sharers party defendants was also rejected. The 
lower appellate court held that the amendment of the plaint 
should have been allowed so asto enable the plaintiff to join the 
co-sharer landlords as defendants and therefore remanded the 
suit for trial on the merits. 


In this appeal it is contended on behalf of the defendant 
appellant that in any case, having been brought before the amend- 
ment of section 188 of the Act which was brought into force in 
February, 1929, the suit by a co-sharer landlord for enhance- 


* Appeal from Appellate Decree No. 2380 of 1930 against the dectee of 
5. N. Guha, Esqr. Additional District Judge of Zillah Jessore dated the oth of 
June 1930 reversing that of Babu Nani Gopal Mukherji Subordinate Judge, 
Additional Court J essore dated the 15th August 1929. 
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ment of rent and for additional rent under section 30 and section 
52 of the Bengal Tenancy Act, was not admissible and further 
that since the amendment of the plaint was allowed after the 
period of six years’ limitation, the suit for the correction of the 
Record-of-Rights was also barred. It appears, however, that the 
suit for the correction of the Record-of-Rights is really one 
under the general law (Specific Relief Acti) It does not come 
under section 111A of the Bengal Tenancy Act nor does it appear 
to come under any other section of the Act, therefore, the suit is 
not barred by six years’ limitation. 

Aa regards the suit for the enhancement of rent and for addi- 
tional rent, itis not barred by limitation and if the amendment 
is allowed the plaintiff is entitled to bring it. We think that the 
learned judge in the circumstances of the case was ert in allow- 
ing the amendment of the plaint. 

It was mentioned in the plaint, in the first instance that a 
suit was pending inthe High Court in which it might be held 
thatthe cefendants were co-sharer landlords and in that case the 
plaintiff would apply for the rent of his share only. 

In these circumstances, we think that the amendment should 
have been allowed and that being so the suit both as regards the 
correction of the Record-of-Rights and as regards the enhancement - 
of rent and additional rent, is maintainable. 

This appeal is therefore dismissed and the order of the learned 
District Judge remanding the suit to-the court of First Instance 
for trial on the merits should stand. The parties will bear their 
own costs throughout. 


Mallik J. :—I agree. 
P.N, R. Appeal dismissed. 


Von LVÍ] HIGH COURT. 
Before Mr. Justice M. N. Mukézji. 


NABJAN SARDAR 
v. . 
NEBURALI MOLLA.* 


Covenant in a lzase—Payment of one fourth of price for transfer of lease- 
hold to lessor—Such covenant, if valid—Payment not made to lessor 
after sale by lessee—Auction purchaser at rent sale, if can eject the 
transferee. 


Where in a mourashi mokarari lease a covenant ran as follows: “If you 
transfer the lands of this jama to anybody then the purchaser would be bound 
to` pay into my Sarkar as mutation fee one fourth of the amount which 
would be the fair price for the land at the time, if such fee is not paid the transfer 
will not be valid,” 


Held such a covenant in a lease wasa valid covenant for the benefit of 
the Jessor and was operative. Such a restrictive covenant runs with the land 
and remains operative during the entire priod of the lease. 


Basaratali Khan v. Manerulla (1) Swarna Kumar v. Prahlad Chandra (2) 
Rajendra v. Moheshata (3) distinguished. 


Linabandhu Roy v. W. C. Banerjee (4) Sarada Kripalala v. Bepin 
Chandra Pal (5) referred to. 


A purchaser at an auction sale does not acquire a derivative title from the 
judgment debtor and he is therefore not estopped from questioning the validity 
of a transfer by the judgment debtor. The term “right title and interest of 
the debtor” as used in the sale certificate must be construed with reference to 
the circumstances under which the sale took place as well as proceedings leading 
up to the sale. $ 


Akhoy Kumar Soor v Bejoy Chand Mahatap (6) referred to ? 
Appeal by the Defendant, 
The material facts appear from the judgment. 


Messrs, Satindra Nath Mukherji and Hare Krishna Para- 
manik for the Appellant. 


Mr. Narayan Chandra Kar for the Respondent. 
Cc. A, V. 

*Appeal from Appellate Decree No 1970 of 1930 against the decree of 
Mr. Woopendra Chandra Ghose, Subordinate Judge, Second Court of 24 Parganas 
dated 17th April 1930 affirming that of Babu Bhuban Mohan Sinha Munsiff, 
and Court Diamond Harbour dated roth July 1929. 

(1) (1909) 10 C. L. J. 49. 

(a) (1922) 26 C. W. N. 844. 7/ 

(3) A. L R. [1926] Cal. 533. 

(4) (1892) I. L. R. 19 Cal. 774. 

(5) (192a) 37 C. L. J. 538. 

(6) (1902) L, L. R. 29 Cal. 813. - 
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Civa. 


1933; Mukerji, J :—Three and odd bighas of land which form the 
Nabjan Sardar subject-matter of this suit formed part of a holding consisting of 
Neburali Molla. 7 bigbas and odd which was held by one Bata Bibi under the 

Decanter, 2 f Bhowanipore Zemindari Co. One of the terms of the lease by which , 
ees Bata Bibi’s tenancy which was a Mourashi Mokarari one was created 
5 was ss follows :—“If you transfer the lands of this jama to any 
body then the purchaser wolud be bound to pay into my Sarkar 
as mutation ‘fee one fourth of the amount which would be the 
fair price for the land at the time; if such fee is not paid the 
transfer will not be valid.” Bata Fibi sold the land in suit to 
the appellant in 1920. The appellant did not pay the chouth. 
In 1924 the landlords sued Bata Bibi for rent of the entire tenancy 
for 1327 to 1330 B. S., obtained a decree and in execution of 
that decree put up the holding to sale at which the respondent 
purchased it. In 1923 the respondent, as plaintiff, commenced 

this suit for ejecting the appellant. 

The suit was decreed by the trial Court and that decree has 
been affirmed by the Subordinate Judge on appeal. The respon- 
dent rested his case upon the clause in the lease referred to above, 
alleging that the chouth had not been paid by the Appa and 
so the appellant’s purchase was invalid, 

A number of decisions have been cited before me on behalf 
ofthe appellant in support of a contention that the stipulation 
itself is invalid asa covenant in restraint of alienation and ofend- 
ing aginst the rule of perpetuity. Basaratali Khan v, Manerulla 
(x) was a case in which ina permanent lease the covenant was 
that the lessee “shall not be able to dig pits or tanks or to transfer 
the land in any way without a letter (from the lessor) to that effect” 
and there was no right of reentry reserved. It was held that the 
covenant was not void, but that the assignment was operative not 
withstanding the covenant. It was pointed out that in such a 
case damages might be awarded on that footing as was done in 
‘Williams v. Earle (2), and that that was the view taken in Para- 
meshri v. Veltapa (3). Another case is Swarna Kumar v. Prahlad 
Chandra (4) in which in a permanent lease the stipulation was 
that the lessee would not be able to transfer in favour of a third 
party without the lessor’s permission but that in the case ofa 


The judgment of the Court was as follows 


(1) (1909) 10 C. L. J. 49. 

(2) (1868) L. R. 3 Q. B. D, 739. 
(3) (1902) I. L. R. 26 Mad. 157. 
(4) (1922) 26 C. W. N. 874. 
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transfer in favour of a cosharer of the lessor no such permission 
would be necessary. It was held that the stipulation was void 
as offending against the rule of perpetuity. A third case cited 
in Rajendra v. Moheshata (1), in which ina permanent lease there 
was an absolute restraint of transfer ‘provided by a clause .which 
ran thus :—“You will have no right to sell your right in the land 
-held under the lease,” but there was no right of re-entry reserved. 
It was held that the restriction is inoperative. 

The cases referred to above are all distinguishable because 
in the case before me there is no restriction as to transfer, but 
the stipulition is that the transferee whoever he may be will have 
to pry a chouth, and ifhe does not pay it the transfer would be 
invalid. Such a covenant in a lease is a valid covenant for the 


benefit of the lessor and is in my opinion operative. The cove- . 


nant in this case is in its essence similar to that in the case of 
Dinobandhu Roy v. W. C. Banerjee (2). 

Such a restrictive covenant runs with the land and remains 
operative during the entire period of the lease [See Sarada Kri- 
galala v. Bepin Chandra Pal (3)|. The lessor could treat the 
purchaser as a trespasser and in fact did so by ignoring the appel- 
lant and suing Bata Bibi for the rent of the tenancy notwithstanding 
the transfer. The only question that remains to consider is whether 
the respondent is entitled to treat the appellant in the same 
way. l 

It cannot be denied that Bata. Bibi would have been estopped 
from questioning the validity of the transfer she had made in 
favour of the appellant, But the respondent as purchaser at the 
auction stile has in no sense acquired a derivative title from the 
“judgment debtor to be bound by any such estoppel. His rights 
must be determined upon the terms of his own sale certificate. 
The sale certificate purported to convey to bim “The right 
title and interest of the judgmcnt debtor Bata Bibi in the entire 
holding in arrears”. To construe these words one must find out 
not merely what the right title and interest which the judgment 
debtor actually had, but what wasin fact put up to sale and sold. 
As has been pointed out in the case of Akhoy Kumar Soor v. 
Bejoy Chand Mahatap (4) the terms “right, title and interest of 
the debtor” as used in the sale certificate and order must be 


GJA L R. [1926] Cale. 533. 
(2) (1892) I. L. R. 19 Calc. 774. 
(3) (1922) 37 C. L. J. 538. 

(4) (1902) I. L. R. a9 Calc. 813. 
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construed with reference to the circumstances under which the 
sale took place as well as the proceedings leading up to the sale. 
The respondent having made his purchase at a rent execution 
sale isin my opinion, entitled to treat the appellant as one with 
no title to remain on the land. 

The result is that, in my opinion, the view taken by the Courts 
The appeal accordingly must be dismissed 
with costs. 


P.N. R Appeal dismissed. 


CIVIL REVISION. 


Before Mr. Justice L. W. J. Costello. i. 


KALI CHARAN SINGHA 
D. 
BIBHUTI BHUSAN SINGHA.* 


Executing Court, if can go behind the decres—Decree not according to law— 
‘Apparent irregularity’ and defect manifest on the face of the record, 
absence of. 

A Court executing a decree cannot go behind that decree. It has no power to 
entertain any objection as to the validity of the decree (even if the decree is said 
to have been obtained by fraud) or as to the legality or correctness of the decree. 


S. A. Nathan v. S. R. Samson (1); Amalabala Dasi v. Sarat Kumari Dasi(2) 
and Kalipada Sarkar v. Hari Mohan Dalal (3) relied upon. 


Gora Chand Haldar v. Prafulla Kumar Roy (4) distinguished. 


A decree even though it may not be according to law, is binding between the 
parties unless and until it is set aside by way of appeal or revision or by an appro- 


- priate suit brought for the express purpose of questioning the validity of the 


decree, 


* Civil Revision Case No. 328 of 1932 against the order of B. Ghatak, Esgqr., 
Munsiff of Rampurhat dated the 17th March, 1932. 

(1) (1931) I. L. R. 9 Ran, 480. 

(a) (1931) 54 C. L. J. 593. 

(3) (1916) I. L. R. 44 Calc. 627, 

(4) (1925) I. L. Re 53 Cale. 166; 42C. L. J1. 
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Where in an execution proceeding objection was taken that one of the defen- 
dants in the suit (a judgment-debtor in the execution proceeding) was a lunatic at 
the time of the institution of the suit but in fact it appeared that the defendant 
(alleged to be a lunatic) entered appearance, put in defences and fought up to High 
Court and an order was passed in such pioceeding for taking evidence as to 
whether the defendant (judgment-debtor) was a lunatic at the time when the 
decrces were made : 


Held, that any ‘apparent’ irregularity in the constitution of the suits or any 
defect manifest ‘on the face’ of the proceedings being entirely non-existent the 
executing Court had no power to go into that question. A 

Application for revision under section 115 of the Code of Civil 
Procedure and section r07 of the Government of India Act by the 
Decree-holders. & 


Messrs. Peari Mohun Chatterjee, Hari Prasanna Mukherjee and 
Bankim Chandra Roy for the Petitioners. 


Dr, Bijan Kumar Mukherjee for the Opposite Party. 
. The material facts appear from the judgment. 
The judgment of the Court was as follows: 


Costello, J. :—This Rule is directed against an order of the 
Munsiff of Rampurhat dated the 17th March, 1932. For the 
purpose of making it clear how that order came into existence, it is 
necessary to recite certain facts.. The present petitioner Kali Charan 
Singha on the 6th December, 1923 obtained decrees in his favour in 
eighteen suits which he had brought against a lady named Kiranbala 
and another lady named Bindubasini. A number of different Barga- 
dars holding under them were also defendants in the suits. The 
suits were for the recovery of Khas possession and mesne profits in 
respect of a two-thirds share in certain properties, the plaintiffs right 
to that two-thirds share having already been established in antece- 
dent litigation. Itisto be observed that in those eighteen suits 
both Kiranbala and Bindubasini appeared and made various defen- 
ces to the plaintiff’s claim. The decrees having been made in 
favour of the plaintiff the defendants appealed and ultimately the 
matters in issue between the parties came before this Court in 
second appeal and the original decrees were affirmed by this Court, 
onthe oth August, 1928, it being declared that the plaintiff was 
entitled to the possession which he was claiming and also to mesne 
profits at the rate of Rs. 4 until recovery of possession. : 

Early inthe year 1929, the present petitioner Kali Charan 
Singha as the decree-holder in the eighteen suits applied for execu- 
tion of those decrees and as a result of the execution proceedings 
he obtained Khas possession of the lands claimed by him, but the 
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matter of payment of the amount awarded by way of mesne profits 
was not proceeded with at that time, as negotiations were opened 
between the parties with regard to the payment of the mesne profits 
and costs. 

Eventually the execution proceedings aforementioned came-to an 
end for want of prosecution. The parties, however, did not come to 
any settlement in the matter of the mesne profits and accordingly 
Kali Charan Singha on the roth November 19309 instituted eighteen 
fresh-execution cases and thes2 are the cases out of which the order 
now complained of arises. Those cases were described as Title 
Execution Cases Nos. 117 to 134 of 1930 in the First Court of the 
Munsiff of gRampurhat and in them the petitioner as decree-holder 
sought to recover mesne profits at the rate awarded to him for the 
period of three years prior to the institution of the suits and up to 
the date of delivery of possession. In those execution cases Kiran- 
bala as one of the judgment-debtors lodged objections under sec- 
tion 47 Code of Civil Procedure and the whole matter was then 
registered as Miscellaneous Judicial Case No. 37 of 1932. Kiran- 
bala’s objection took the form of an allegation that the decrees 
could not be pul to execution because the amount due under them 
in respect of mesne profits had already in effect been paid upon an 
adjustment between the parties. The objection Was eventually dis- 
missed in default of presecution. Subsequently (according to the 
statements made by the petitioner in his present petition) a man 


named Surendra Narain Singha who is said to be the reversionary 


heir of Shyama Charan the husband of Kiranbala and who had been 
looking after and managing her affairs and conducting all the liti- 
gation on her behalf caused his sister Bindubasini (who as already 


mentioned was one of the defendants in the original suits) together 


with one Sushila Sundari the widow of his predeceased .brother 
Ashutosh Singha to institute proceedings in lunacy (numbered 14 of 
1931) under the provisions of Act IV of 1912, in the Court of the 
District Judge, Murshidabad, praying that the judgment-debtor 


Kiranbala should be adjudged a lunatic and also praying for the 


appointment of Surendra Narain as guardian of her person. At the. 
time when the order now complained of was made the lunacy matter 
was still pending though one Bibhuti Bhusan Singha a pleader 
practising at Berhampur had been appointed interim receiver of the 
estate of Kiranbala, Bibhuti Bhusan Singha as such receiver on the 
15th January 1932 put forward a further objection in the eighteen 
execution cases under section 47 of the Code of Civil Procedure 
alleging therein that Kiranbala had been a lunatic and of unsound 


Vou, LVII,} HIGH COURT. 


mind from a time long antecedent to the institution of the eighteen 
suits brought against her by the present petitioner and that there- 
fore all the decrees made in those eighteen suits including appa- 
rently the final decrees made by the High Court were made without 
jurisdiction and void in as much as the judgment-debtor Kiranbala 
had not been properly “ represented ” as a lunatic at the time when 
those decrees were made. It appears that since the date of the 
order now complained of that is to say on the 21st April, 1932—the 
lunacy proceedings have been determined. Kiranbala has been 
adjudged a lunatic and Bibhuti Bhusan has been appointed perma- 
nent manager of her property. The objections lodged by Bibhuti 
Bhusan were registered as Miscellaneous Judicial Cases Nos. 37 to 
54 Of 1932 and upon those cases coming on for hearing the peti- 
tioner Kali Charan Singha as the decree-holder in the original suits 
out of which the execution and Miscellaneous Judicial Cases arise, 
contested the objection put forward by the manager, on the ground 
inter alia that the validity of the original decrees could not be 
challenged in the execution cases and he contended that the decrees 
were valid and binding on Kiranbala and that the executing Court 
was not competent to enter upon any investigation into the question 
of whether or not Kiranbala wasa lunatic at the time when the 
decrees were made. The present petitioner further contended that 
the objection put forward by the manager could not be put forward 
‘by him as such under section 47 of the Code of Civil Procedure in 
‘execution proceedings and that it was one that could only be raised 
by way of a suit. These contentions of the present petitioner as 
decree-holder were overruled by the learned Munsiff of Rampurhat 
by his order dated the 17th March, 1932, that is to say, the order 
now complained of, and he decided that the petitions made by the 
manager were maintainable under section 47 of the Code of Civil 
Procedure and he fixed the oth April, 1932 asa day for taking evi- 
cence to enable himself to come toa finding as to whether or not 
the judgment-debtur Kiranbala was of unsound mind at the date 
_of the decrees in the original suits. 


The main question which I have to determine, is whether it was 
right for the learned Munsiff to take it upon himself to go into the 
question of whether or not the eighteen decrees originally made on 
the 6th December 1923 even though they were affirmed by this 
Court on the gth August, 1928, were valid and binding on Kiranbala. 
In my opinion the law is that, broadly speaking, a Court executing 
a decree cannot go behind that decree and it must take the decree 
as it stands. Such a Court has no power to entertain any objection 


353 


Civi. 


1922, 
yet 
Kali Charan Singba 


v. 
Bibhuti Bhusan 
Singha. 


Costello, F. 


poea 


394 


Crvit. 


1933. 
ea 
Kali Charan Singha 


ve 
Bibhuti Bhusan 
Singha. 


Costello, F. 


THE CALCUTTA LAW JOURNAL. [Vou LVII. 


as to the validity of the decree (even if the decree is said to have 
been obtained by fraud) or as to the legality or correctness of the 
decree. There are a number of reported cases giving ample judi- 
cial authority for those propositions and I do not propose to refer 
to them in detail. The reason for that legal position’ is that a decree, 
even though it may not be according to law, is binding between the 
parties, unless and until it is set aside by way of appeal or revision 
or if it has already been dealt with by way of appeal or in revision 
then by an appropriate suit brought for the express purpose of 
questioning the validity of the decree. It seems to ine difficult to say 
that the Court charged with the duty of executing a decree can even 
go into the question of whether that decree was made by a Court 
without territorial jurisdiction having regari to the terms of sec- 
tion 21 of the Code of Civil Procedure, which says: “No objection 
as to the place of suing shall be allowed by any Appellate or Revi- 
sional Court unless such objection was taken in the Court of first 
instance at the earliest possible opportunity and in all cases where 
issues are settled at or before such settlement, and unless there has 
been a consequent failure of justice.” If no objection as to the terri- 
torial jurisdiction of the Court trying the case is to be allowed by 
any Appellate or Revisional Court a fortiori the matter cannot be 
canvassed before the Court which is’ merely concerned with the 
execution of the decree after it has been made. See per Wallis C. J. 
in Zemindar of Ettiyapuram v. Chidambaram Chetty (1). There is, 
however, on this point a decision of the Full Bench of this Court 
in the case of Gorachand Haldar v. Prajulla Kumar Roy (2), and 
the learned Munsiff in making the order now challenged, seems to 
have mis-interpreted the effect of that decision and also to have 
relied on the case of Jungli Lall v. Laddu Ram Marwari (3), where 
it was held that tbe proposition that an enquiry into the validity of 
a decree is outside the functions of an executing Court, is subject 
to the proviso that there is a valid decree which it can execute. In 
Gora Chand’s case (supra) (2), the view taken was that “ where a 


, decree presented for execution was made by a Court which appa- 


rently had not jurisdiction, either pecuniary or territorial or in res- 
pect of the judgment-debtor’s person, to make the decree, the exe- 
cuting Court is entitled to refuse to execute it on the ground that 
it was made without jurisdiction.” Mr. Justice Walmsley in deli- 


(1) (1920) 43 Mad. 675 (687). 
(2) (1925) I. L. R. 53 Calc. 166; 42 C. L. J.i. 
(3) (1919) 4 P. L. J. 240. 
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vering the judgment of the Court was however careful to indicate 
that only within these narrow limits, is the executing Court autho- 
rised to question the validity of a decree. In other words:—Mr. 
Justice Walmsley was manifestly of opinion that, except in connec- 
tion with matters of the kind expressly enumerated by him, an 
executing Court has no jurisdiction to question the validity of a 
decree sought to be executed. -I am bound to say, with all possible 
respect to Mr. Justice Walmsley and the other learned Judges who 
subscribed to his judgment that I think the decision in Gorachana’s 
case (1) is not altogether consistent with the majority of the decided 
cages upon the question whether or not an executing Court can go 
behind or question the validity of the decree which it is called upon 
to execute. A large number of those cases were reviewed and dis- 
cussed by Sir Arthur Page, Chief Justice of Burma in the case of 
S A. Nathan v. S. R. Samson (2) which was a decision of the Full 
Bench of the Rangoon High Court. In the course of his very 
exhaustive judgment the learned Chief Justice said (at page soo 
of the report), referring to Gora Chana’s case(1) “Was it 
Tightly decided? With all respect to the learned Judges who were 
parties to it, in my opinion, it was not. No reasons are given in 
support of the decision, and the law laid down in that case rests 
solely upon the ¿øse dixit of the learned Judges who decided it. 
The judgment is one that I do not find it altogether easy to under- 
stand. What is meant by the word ‘apparently’ in the passage that 
T have cited? Does it mean that where the want of jurisdiction in 
the decretal Court is patent the executing Court can question it, but 
where it is latent, the executing Court possesses no such power, and 
must execute the decree? But if the fact is that the decretal Court 
had no jurisdiction to pass the decree I ask, with all due respect to 
the learned Judges who decided Gora Chanda’s case (1), what differ- 
ence does it make in principle or asa matter of common sense 
whether the executing Court ascertains that fact by perusing the 
decree, or after hearing evidence or holding an enquiry? In my 
opinion, none whatever. If there was a want of jurisdiction in the 
decretal Court the fact exists and remains whether the absence of 
jurisdiction is apparent or not. Indeed, if it is only a patent want of 
jurisdiction that can be questioned, the executing Court would not 
be entitled to question the validity of a decree passed against a 
dead person, for the only documents before the executing Court 
would be those set out in order 21, rule 6, and from a perusal of 
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those documents the want of jurisdiction in the decretal Court in 
such a case would not ‘be apparent’; and it is only after it has been 
ascertained aliunde by evidence cr otherwise that the judgment- 
debtor was not alive, when the “ decree was passed that it is possible 
to hold that the decree was made without jurisdiction: and there- 
fore, is inexecutable.” With the views expressed in that passage I 
respectfully agree. The use of the word ‘apparently’ in the judg- 
ment of Gora Chana’s case (1) does indeed create considerable 
difficulty inthe way of understanding the reasons underlying the 
judgment of Mr. Justice Walmsley especially asin the case then 
before the Court there had it seems already been a finding of fact 
affecting the question of jurisdiction. Some light however is thrown 
on the ambiguity created by the use of the word ‘apparently’ as 
it appears in the judgment in Gora Chand’s case (1) By a 
recent decision of this Court given by Mukerji and Guha JJ. in 
Amalabala Dasi v. Sarat Kumari Dasi and another (2), where it was 
held that the proposition laid down by the Full Bench in Gora 
Chand v. Prafulla Kumar (1) was that an executing Court 
would be compctent to refuse to execute a decree only when 
on the face of the decrce it would appear that the Court which passed 
it had no jurisdiction. The Court then surmounted the difficulty 
discussed by Sir Arthur Page in the Rangoon case by holding that 
the expression ¢he decree signifies “the decree and the papers relevant 
for the purpose of understanding it.” It is to be observed that this 
decision was given independently of the Rangoon case’; and ata 
time when the report of it had not Leen published. The Rangoon 
case decided in terms that “a subsisting decree passed by a duly 
constituted Court, that has not been set aside in proceedings by way 
of appeal, revision, or otherwise by due process of law, is not to be 
treated as a mere nullity, but is binding and conclusive against the 
parties thereto duly impleaded in the suit. A Court to which such 
a decree has been transferred for execution, must take the decree as 
it stands and is not entitled to question the validity of the decree on 
the ground that the decretal Court had no jurisdiction territorial, 
personal or pecuniary, to pass it. ” 

I entirely agree with the reasoning upon which that decision of 
the Rangoon High Court is based and I think it represents-a correct 
enunciation of the law. But even ifthe decision of the Full Bench 
of this Court in Gora Chana’s case (1) is to be taken as correct and 
authoritative that decision as interpreted in Amalabala Dassi v. Sarat 

(1) (1945) I. L. R. 53 Cale. 166; 42 C. L, J. 1. 
(2) (1931) z4 C. L. J. 593. 
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Kumari Dassi (supra) (1) does not cover the exact point now before 
me and therefore it constitutes no authority or justification for the 
order which the Munsiff of Rampurhat thought fit to make. The 
actual decision in Amalabala Dasi v. Sarat Kumari Dasi (1) 
on the other hand seems to furnish sufficient authority for holding 
that the learned Munsiff was altogether wrong in making 
any such order sceing that neither the decrees themselves 
nor any of the pleadings and other documents forming the 
record in the original eighteen suits and in the appeals would 
on the face of them have revealed or indeed given the slightest 
indication of the fact that one uf the defendants in the suits was 
a lunatic (ifindeed she was) at tke time of the institution of the 
suits and therefore not duly impleaded. On the contrary seeing 
that Kiranbala not only entered appearance in the original suits 
but actually put in defences to the plaintifi’s claims and contested 
these claims right up to High Court and in the Execution pro- 
ceedings, ‘any ‘apparent’ irregularity in the constitution of the 
suits or any defect manifest “on the face” of the prcceedings was 
entirely non-existent. With regard to the question of the powers 
ofan executing Court when a decree has been passed against a 
person under disability who was not properly represented in the 
suit in which the decree was passed, Sir Arthur Page in'the Rangoon 
case said (at page 492) in such circumstances the decree as against 
the person under disability would be set aside es delity justitiae 
tn a regular suit though he added that “it might also reasonably 
be contended although in the present case it is not necessary to 
express a definite opinion on the matter that inasmuch as in the 
eye of the law such a decree is not a decree which has been passed 
against a party to the suit the executing Court also would be com- 
petent to regard to execute it”. In my judgment however it would 
not be right in law to hold that an executing Court has any power 
whatever of questioning the operative effect of a decree outside 
the narrowly circumscribed limits be tokened by the judgment 
of Mukerji and Guha JJ. Iam fortified in that view by another 
decision of this Court which has a direct bearing on the present 
case. I refer to the case of Kalipada Sarcar v. Hari Mohun 
Dalal (2). In that case it was held that “the Court executing 
the decree must take the decree as it stands and has no power 
to go behind the decree or entertain an objection as to the legality 
or correctness of the decree. The validity of a decree cannot 


(1) (1931) 54C. L. J. 593. 
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be -questioned in execution proceedings on the ground that as the 
lunatic plaintiff was not properly represented by a competent 
next friend in the suit, no decree for costs would have been made 
against him. A proceeding to enforce a judgment is collateral 
to the judgment, and, therefore, no enquiry into its regularity or 
validity can be permitted in such a proceeding. On this principle 
it can properly be held that a judgment against a person who 
was non compos mentis at the time of the trial and yet was not 
represented by a legal guardian, is not to be impeached in execu- 
tion reversed or annulled in some direct proceeding taken for the 
purpose. Such a judgment can be attacked, for instance, by 
way of an application for review to the Court which made it or 
by way of an appeal or by an application for revision to a superior 
tribunal, by way of a regular suitin a Court of competent juris- 
diction, but the Court which made the decree cannot, when called 
upon to execute it, be invited to hold that the decree was erro- 
neously or improperly made.” The matter has been very tersely 
and clearly put in the judgment of Mr. Justice Mookerjee and 
Mr. Justice Cuming at page 638 of the report (1), where they said : 
We are of opinion that the safest course to follow is to adhere 
rigidly to the established principle that every order and judgment, 
however erroneous, is, in the words of Lord Cottenham in Chuck 
v. Csemer (2), good until discharged or declared inoperative, 
and that the execution Court cannot enquire into the validity or 
propriety of the decree.” That proposition in my view is emi- 
nently a sound one and is applicable to the present case. 

I accordingly hold that the order made by the learned Munsif 
was wrong and made without jurisdiction. This Rule is accor- 
dingly made absolute and the order of tLe learned Munsif is 
set aside. The petitioner is entitled to the costs of this Rule, 
hearing fee two gold mohurs. 


P. N. R. Rule made absolute. 


(1) (1916) L. L. R. 44 Calc. 627 (638). 
(2) (1846) 2 Phil. 113 (115). 
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Before Mr. Justice M. N. Mukerji. 
RADHIKA MOHAN GOPE 


U. 3 
HARI BASHI SAHA AND oTHERs.* 


Validity of gift, challenged dy a creditor—Suit not for the benefit of all credi- 
tors—Transfer of Property Act (IV of 1882), Sec. 52 applicability of—Indian 
Limitation Act (1X of 1408), Art. 91, when applicable. 

Where a suit is brought by a decree-holder {creditor) challenging the validity 
of a gift made by the judgment-debtor and the suit is not meant to be for the 
benefit of all the creditors ; ; 

Held, that though the claim in the suit proceeds on the principle enunciated in 
section 53 of the Transfer of Property Act itis not a suit within that section. 

Sri Thakurji v, Narsingh Narain Singh (4) followed. 

Article 91 of the Indian Limitation Act has no application where the deed 
which the plaintiff challehges is one which was not executéd by him or by one 
under whom he claims and where it is absolutely immaterial whether it is cancelled 
or not but undoubtedly it does apply to a case in which the deed is binding on the 
plaintiff and it is not possible to get any relief until the instrument is set aside. 


Fanki Kunwar v. Ajit Singh (1) ; Raja Rampal Singh v. Balbhaddar Singh 
(2) and Bejoy Gopal Mukerji v. Srimati Krishna Mahist Debi (3) referred to. 

Appeal by Defendant No. 1. 

Suit for declaration of title and recovery of possession. 

The material facts appear from the judgment. 

Mr. Surendra Mohan Das for the Appellant. 

Mr. Rupendra Kumar Mitter for the Respondents. 

Mr. Ramendra Mohan Majumdar (for Mr. Biraj Mohan 


Mojumdar) for the Deputy Registrar. 


C. A V. 
The judgment of the Court was as follows : 


Mukerji, J :—In 1915 plaintiff obtained a decree for money 


* Appeal from Appellate Decree No. 450 of 1931 against the decree of Babu 
Gajanan Banerjee, Subordinate Judge 4th Court of Zillah Dacca dated the gth of 
September 1930 affirming that of Babu Bimal Kumar Bhattacharya, Munsiff, 3rd 
Court of Dacca dated the 11th of April 1930. 

(1) (1887) L. R. 14 I. A. 148; 1. L, R. 15 Cale. 58. 

(2) (1902) L. R. ag I. A. 203 ; 6 C. W. N. 849; I. L. R. 25 All. 1. 

(3) (1907) L. R. 341. A. 87; 5C. L. J). 334; 1. L. R. 34 Calc, 329, 

{4) (1920) 6 Pat. L. J. 48 
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elie against the husband of the defendant No. 2. In 1918 the plaintiff 
1933. in execution of the said decree purchased three properties and took 


Radhika Mohan symbolical possession thereof through Court. In 1928 the defendant 
l Move No. 1 applied for getting his name registered in respect of two of the 
Hari Bashi Saha. properties on the allegation that he purchased them from the defen- 
Mukerji, ¥. dant No. 2 who had obtained them from her husband under a deed 
mong of gift. The plaintiff also applied for mutation of his own name in 
respect ofall the three properties. The result of the proceedings 
was that the name of the defendant No. x was recorded in respect 
of the two properties that he had purchased, and the name of the 
defendant No. 2 remained recorded as regards the third one. 
Thereafter the two defendants caused obstruction to the plaintiffs’ 

possession. 


On the above facts the pluntiff sued for declaration of title and 
for recovery of possession of all the three properties. He challenged 
the gift by the defendant No. 2’s husband in favour of the defendant 
No, 2 as a fraudulent and a ezami transaction. The Courts below 
have decreed the suit. The defendant No.1 has appealed. The 
first ground urged is that the present suitin so far as it challenged 
the gift as fraudulent was really a suit under section 53 of the 
Transfer of Property Act and as such should have been brought by 
or on behalf of all the creditors of the defendant No. 2’s husband. 
Reliance for this contention 1s placed on the observations of 
Mookerjee J. inthe case of Hakim Laly. Mooshahar Sahu (x). 
The observations are perfectly correct if the suit is one for the 
benefit of all the creditors; but if it is not meant to be for that end, 
though the claimin it proceeds on the principle enunciated in 
section 53 of the Transfer of Property Act, it is not a suit within that 
section, I entirely agree with what Das J. has said as regards these 
observations in the case of Sir Thakurji v. Narsingh Narain 
Singh (2). 

The second contention is that the suit in substance is one for 
cancelling the deed of gift and so is one governed by article 9: of 
the first schedule to the Limitation Act, amd that it has been insti- 
tuted more than 3 years after the plaintif came to be aware of it. 
There is a considerable conflict of judicial opinion on the question 
of the exact scope of this article and the circumstances which attract 
its operation. But such conflict as there isin this matter relates to’ 
two questions: namely, first, whether the article applies only to cases 
where the only relief asked for is the setting aside or cancellation of 


(1) (1907) I. L. R. 34 Cal. 999 (1007). 
(2) (1920) 6 Pat. L. J. 48. 
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an instrument, or also to cases in which the said prayer is only 
ancillary or incidental to some other relief which is also asked for: 
and second, whether the article has any. application at all to suits for 
recovery of immoveable property which are expressly governed by 
other articles of the Act. It is unnecessary to go into the decisions 
bearing upon this conflict, because the one feature of the present 
case which at once brings it within the purview of the article is a 
matter on which there is no difference of opinion. The article can 
possibly have no application where the deed which the plaintiff 
challenges is one which was not executed by him or by one under 
whom he claims, and where it is absolutely immaterial to the plain- 
tiff whether it is cancelled or not. But there is no doubt that it does 
apply to a case in which it is not possible for the plaintiff to get any 
relief until the instrument is set aside. See Jauki Kuary. Ajit 
Singh (1). In other words, ifthe instrument is binding upon the 
plaintiff, then even though the plaint may have been made to look 
as much like a suit for recovery of lands as possible, the plaintiff in 
order to get any such relief must have the instrument cancelled or 
at any rate have a declaration of its invalidity as against him 
see Raja Rampal Singh v. Balbhaddar Singh (1). In neither of the 
cases just cited, however, was the instrument concerned executed 
by a judgment-debtor, whose interest the plaintiff subsequently pur- 
chased at an execution sale, as is the case here. And in the case of 
Bejoy Gopal Mukerji v. Srimati Krishna Mahishi Debi (2) their 
Lordships held that the plaintiff stood in no need for a declaration 
of the above character or for cancelling or setting aside the instru- 
ment because the instrument which had been executed by a widow 
had become inoperative, on the death of the widow, as against the 
plaintiffs, who were her husband's heirs. 

‘The real question therefore is, was the gift binding on the plain- 
tiff. This question, I think, I must answer in the affirmative. The 
gift was made by the husband of the defendant No. 2. If it offended 
section 53 of the Transfer of Property Act it was voidable but not 
necessarily void. So long as it was not avoided it bound the hus- 
band of the defendant No. 2, and, in my opinion, the plaintiff who 
purchased the interest of the latier in a money execution-sale was 
equally bound by it. It requires to be set asideorin any eventa 
declaration of its inoperative character is essential, tefore the plain- 
tiff can succeed in getting possession of the prorerty. 

The question as to whether tl:e plaintiff would be entitled toa 
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declaration that the deed is not binding on him will, therefore, have 
to be approached from the point of view of Article 91 of the schedule 
to the Limitation Act. In otherwords, the learned Judge will have 
to decide the question as to whether the plaintiff’s prayer in that 
respect is barred by limitation or not, upon a consideration of the 
question as to whether he has instituted the suit within 3 years from 
the date on which the facts entitling him to have the instrument 
cancelled or set aside became known to him. 

There is also another part of the case which has not yet been 
dealt with by him though it was found against the defendants in the 
trial Court,—I mean the question of denami, which, if found in plain- 
tifs favour, will also entitle the plaintiff to a decree, irrespective of 
any question of limitation. 

The appeal is allowed, the decree of the Subordinate Judge is set 
aside and the case is remanded to the Court of appeal below in 
order that it may be dealt with in the light of the observations made 
above. _ 

Costs of this appeal will abide the result. 

Leave to appeal under the Letters Patent is asked for but it is 
refused. 


PNR Appeal allowed ; case remanded, 
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Before Mr. Justice S. N, Guha and Mr. Justice M. C. Ghose. 
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RAJA RESHEE CASE LAW.* 


Fune, 10, 13, 15 


Suspension of rent— Plea of dispossession by tenant—Onus of proof of evi tion— 
Dispossession found in a previous suit, if continues up to the- institution of 
the subsequent suit—Res judicata. 


Dispossession found in a previors sult should not generally be deemed as 
against the landlord to continue up to the t'me of the institution of the subsequent 
suit for rént and there is no presumption against him which it was for the land- 
lord to rebut by proof of facts showing that effective step has been taken to 
restore the-tenant to possession of the lands from which he was found to have 
been dispossessed in a previous litigstion. The rule of res judicata is not appli- 
‘cable to such cases. 


Purna Chandra Sarbajna v, Resik Chandra Chakrevarti (1) distinguished. 


When a tenant puts forward a plea of eviction in order to disentitle the land- 
lord to realise rent in its entirety the onus is upon the tenant to prove such 
eviction and the extent of such eviction. 


Arun Chandra Singha v. Khaga Chandra Chowdhury (2); Durga Prasad 
Singh v. Rajendra Narain Bagchi (3) referred to. 
Appeal by the Defendant. 
Suit for rent. i 
The material facts appear from the judgment. 


Messrs. Joges Chandra Rey, Panchanan Ghose, Durgadas Roy 
ie Jatindra Nath Mitra for the Appellante 


Messrs. Narendra Chandra Bose and Nalin Chandra Paul for 
the Respondent. 


The judgment of the Court was as follows: 
CAY 


Guha, J. :—Tt e history of the case giving rise to this appeal Funa, 15. 
has been set out in detail in the judgment of the Court below, and a 
it is not necessary to recapitulate the same for the purpose of the 
appeal now before us, excepting the fact that ina suit for rent for a 


- * Appeal from Appellate Order No. 321 of 1931 against the order of A. Roy 
Esqr., Additioral District Judge of Midnapore dated the sgth June 1931 reversing 
that of Pabu Bhujagendia Mustaphi, Subordinate Judge, 1st Court Midnapore, 
dated goth December 1930. 

(1) (1gt0) 13 C, L. J. 119. 
(2) (1932) I. L. R. 59 Calc. 155. 
(3) (1913) L. R. 401. A. 223; 19C. L, J. 95. 
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previous pe1iod, 1329 to 1332 B. S., it was held that the defendant 
appellant in this appeal was dispossessed from 320 bighas of land 
out of the total areaof 2877 bighas compromised in the tenure in 
respect of which rent was claimed by thé plaintiff respondent. The 
claim in the suit out of which this appeal has arisen, was for reali- 
sation of arrears of rent for the years 1334 to 1336 A. S, as also for 
the period from Aswin to Chaitra, 1336 B. S., there was also the 
claim for cesses and damages. The defendant appellant in this 
Court contested the plaintifi’s claim on various grounds. The 
defence with which we are concerned in this appeal, is the one which 
related to the dispossession by the plaintiff from a part of the tenure, 
disentitling him to recover rent as claimed in the suit. The point 
for determination raised by the trial Court on this part of the case 
was, whether the defendant had been ‘restored to possession of the 


- portion of the tenure complained of.’ According to the trial Court, 


it was for the plaintiff to show whether the tenant’s grievance had 
been remedied by taking effective steps to restore the tenant to 
possession of the lands. This was said with special reference to an 
observation made by this Court inthe judgment passed in S. A. 
No. 115 of 1928, Raja Reshee Case Law v, Satish Chandra Pal (i). 
The parties to it were the same as those in the appeal before us now, 
The learned Subordinate Judge, in the trial Court, observed that the 
evidence on plaintiffs side was far from convincing, and he was not 
satisfied that the defendant’s possession had been restored. The 
decision of the trial Court was against the plaintiff, and it was held 
that the rent claimed in the suit “ must remain in suspension” till 
the defendant was prored to have been put into possession of the 
lands from which he had been dispossessed. “On appeal by the 
plaintiff, the learned Additional District Judge considered that the 
point for decision in the appeal was whether the defendant was 
entitled to obtain suspension from payment of rent on the ground of 
alleged dispossession by the plaintiff for the period in suit. The 
learned Judge observed that for the defendant to succeed, he must 
prove that the earlier dispossession of hich mention was made by 
the trial Court, continued down to the period in suit. The Court 
of appeal has then come tothe finding that the plaintiff did not 
appear to have realised any rent from any under tenant during 
the period in suit, the clear implication being that there was no 
dispossession by the landlord in respect of any part of the tenure 
during the period for which rent was claimed from the tenant in the 
suit out of which this appeal has arisen. The learned Additional 


(1) (1930) 35 C. W. N. 46 (50). 
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District Judge has, upon the findings, arrived at by him, on the 
materials before him, held that the defendant had not been kept out 
of possession of any. portion of the demised premises by the plaintiff, 
and that he was “not entitled to obtain suspension from payment of 
rent.” The case was remanded to the trial Court for decision of 
other questions arising upon the cefence of the tenant defendant 
relating to the Kists by which rent was payable, and the payment of 
cesses and damages as claimed by the plaintift. ‘Phe defendant has 
appealed to this Court. 

It must be noticed at the outsct that in view of certain observa- 
tions in the judgment of this Court in a case to which reference has 
been made above, the learned Subordinate Judge in the trial Court 
had placed the onus of proof entirely on the plaintiff to prove that 
the tenant had been restored to possession of the lands in respect of 
which there was dispossession by the landlord at a previous period. 
The observations made by this Court were in consonance with the 
view expressed by this Court from time to time upon the f:cts and 
circumstances cf particular cases in which the question of suspen- 
sion of rent arose on account of dispossession by landlord in res- 
pect cf the whole ora part of the demised premises; but the 
question remains that dispossession as alleged by the tenant in any 
particular case, must relate to the period for which rent was claimed 
by the landlords. It would not be right to lay down as a proposition 
of law generally that the dispossession found in a previous suit 
should be deemed as against the landlord to continue up to the 
time of the institution of the subsequent suit for rent, and there was 
any presumption against him which it was for the landlord to rebut 
by proof of facts showing that effective steps had been taken to 
restore the tenant to possession of thelands from which he has 
found to have been dispossessed in a previous litigation. The decision 
of this Court in the case of Purna Chandra Sarbajna v. Rasik 
Chandra Chakravarti (1), on which very great reliance was placed 
on behalf of the appellant before us, does not strictly bear out the 
general proposition. As has been pointed out in that case, whether 
there has been an eviction or not depends upon the particular cir- 
cumstances of each case, The tenants right to suspension of rent 
continues, as it has been held in many cases, till effective steps are 
taken by the landlord to restore him to possession. Although the 
proposition has been stated in a general form in some of those 
cases, Mookerjee J., in Parna Chandra Sarbajna’s- case (1), men- 
tioned above, went into the question of eviction arising for con- 
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Civit. sideration in the case before him, for the purpose of deciding the 


1932. same in favour cf the tenant. The question of eviction must, in our 
Satish Chandra Pa) Judgment, be decided on the facts and circumstances of the parti- 
* cular case before the Court, irrespective of the decision in a previous 
case, on the question of dispossession, if the landlord seeks to 
Guha, Fe recover rent on the fcoting that the tenant was in possession of the 

gi entire area demised, as he has done inthe case before us. Itis 
difficult to appreciate the applicability of the rule of res judicata in 
regard to dispossession during the period of suitina case of this 
deseription. The question of the burden of proof however as has 
been urged on behalf of tke appellant isa very material question in 
such a case, although it may very well be said in the case before us, 
all the relevant facts were before the Court below, and it has drawn 
its own inference on those facts, and held against the defendant in 
the suit: the question of onus was not therefore of importance. On 
principles and rules of general application, as also upon the authority 
of decisions of Courts in England, to which reference has been made 
by Sir George Rankin, C. J., in delivering the judgment of the Full 
Pench of this Court in the case of Arun Chandra Singha v. Khaga 
Chandra Chowdhury (1), there appears to be no doubt that the 
onus is upon the tenant to prove eviction, and the extent of such 
eviction, where the plea of such eviction is raised with a view to 
disentitle the landlord to realise rent in its entirety. , As indicated 
by the learned Chief Justice in his judgment, the decision of the 
Judicial Committee of the Privy Councilin Durga Prasad Singh v. 
Rajen' ra Narayan Bagchi (2), supports the view that the onus was 
on the tenants to make out a case, if they had one, for abatement 
of rent. It may be mentioned that nothing more than abatement 
or apportionment could be decreed in favour of the appellant in 
the suit out of which this appeal has arisen, if eviction in respect of 
any area could be’ made‘out by him, A lessee claiming apportion- 
ment must prove the value of the land withdrawn from the demise, 
ascertained on the date of such withdrawal. The burden of proof 
7 lay upon the tenant: the landlord in such a case was not a person 

who was prosecuting an equitable claim to an apportionment ; he 

was a person to whose legal claim to an entire rent, the tenant, was, 

in law, entitled to make out, what was in law a defence to a part of 

the claim. So faras the tenant was concerned it was a plea of 

partial discharge from his covenant ; and it followed therefore, that 

it must be made good by the tenant, as the covenant was admitted, 


he (1) (1932) I. L. R. 59 Cale. 155. 
` (2) (1913) L. R. gol. A. 223. 
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See Smith v. Maling (1); Salts v. Battersby (2). There was a single 
plea to be taken and substantiated by the tenant, a single issue to 
be tried ; and there could not be any shifting of onus in sucha 
case. ; 

In our judgment there is no question of any particular direction 
by this Court binding upon the parties in this case as indicated by 
the trial Court ; there is no question also of the application of the 
rule of res judicata so far as the tenant’s plea of partial eviction and 
consequent suspension of rent, so far as the period in suit were con- 
cerned ; the onus was upon the tenant to make good his defence, 
independently of the decision in the previous suit for rent, in regard 
to a previous period; the decision in the previous suit might be 
treated as evidence in favour of the defendant. Examined from 
whatever point of view either on the footing that the onus was upon 
the tenant defendant to make out his case of suspension or appor- 
tionment of rent, judged from the stand point that upon the entire 
evidence before the Court, the final Court of facts has come to the 
finding negativing the defence of the tenant defendant, the landlord 


plaintiffs’ claim for rent for the period in suit must be allowed. The, 
learned Additional District*‘Judge in the Court of appeal below, | 


directed himself rightly in stating that in the present suit it had to 
be found independently of the dispossession proved in the previous 
suit for rent, whether the dispossession continued in fact during 
the period for which rent was claimed; and we must accept his 
finding that the defendant appellant had not been kept out of 
possession of any portion of the demised premises. 

In the result the decision arrived at by the learned Judge in the 
Court of appeal below and the order of remand made by him are 
affirmed. The appeal is dismissed with costs. The hearing fee in 
this appeal is assessed at three gold mohurs. 

M. C. Ghose, J. :—I agree. 


P, N. R. Appeal dismissed. 
(1) (1608) Cro. Jac. 16; 79 E. R. 140. 


(2) (1910) 2 K. B. 155. 
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Before Mr. Justice S. N. Guha and Mr. Justice M. C. Ghose. 


Civu. MONOMOHON NEOGY, RECEIVER TO THE ESTATE 
apc OF RAM BUDHU SHAHA} DECEASED. 
ea 

Fune, 6.7, 9. as > 


ret 


SURENDRA KUMAR ROY CHOWDHURY AND OTHERS.* 


Receiver, removal of~Such order, if oppealable—Appeal by Receiver, if 
maintainable. 


An order of removal of a receiver is an appealable order though it has not 
been made s0 by any express provision contaiued in the Code. 


Sripati Datta v. Bibhuti Bhusan Datta (1) referred to. 


A receiver however has no right of appeal against an order passed by the 
Court directing his removal or discharge. 


Appeal by Receiver against order of his removal. 
Suit for dissolution cf partnership, for accounts etc, with a 
prayer for appointment of Receiver. 
j - The relevant facts appear from the judgment. 


“Messers. Gunada Charan Sen and Asita Ranjan Ghose for 
the Appellant. 


Dr. S. C. Basak, and Messis. Bankim Chandra Banerjee, 
Rajendra Chandra Guha, Bansari Lal Sarkar and Mahendra 
Kumar Ghose for the Respondents. 


The judgment of the Court was as follows : 
C. A V 
Fune, 9. Guha J:—The plaintiffs, respondents in this appeal instituted 


a suit in the First Court of the Subordinate Judge at Dacca, suit 
No. 263 of 1924, for dissolution of partnership and for accounts, 
for ‘partition of immovable properties, as also for ancillary and 
incidental reliefs. There was a prayer for appointment of a 
Receiver in the suit. A preliminary decree was passed in the 
suit, and two persons were appointed joint Receivers, by an order 
dated the 3rd September, 1928. The Receivers so appointed tdok 
possession of the properties in suit and were in charge of the 
management of the same ; on the 15th May, 1931, the defendants 
Nos. 5 to 2r made an application for the removal of the joint 


*Appeal from Original Order No. 412 of 1931 with Rule 1246 (M) of 1931 
against the order of H. K, Chakravarti Esq., Subordinante Judge, 1st Court, 
Dacca dated the rqth of September 1931. 

(1) (1925) I. L. R. 53 Cale. 319. - 
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Receivers appointed by the Court, and for the appointment of a 
competent and efficient Receiver or Manager, on a modest scale 
of remuneration or on a fixed salary, so as to reduce the cost of 
management, and effect economy. It appears that the Pleaders 
appearing on behalf of the plaintiffs and defendants, other than 
defendants Nos. 5 to 21, the applicants for removal of the joint 
Receivers, stated before the court below that their clients had 
no objection to any curtailment of costs if that could be effected 
without imparing efficiency in the management of the properties. 
The parties to the suit represented by their Pleaders were heard 
by the learned Subordinate Judge in the matter of the removal 
of Receivers, and on the 314th September, 1931, an order was 
passed directing that Babu Ban Behari Saha one of the joint 
Receivers do provisionally work as the sole Receiver from October, 
193r, and that the other Receiver Rai Monomohan Neogy 
Bahadur, be removed. The Receiver so removed by the order of 
` the learned Subordinate Judge has appealed to this Court. 

To this appeal, so preferred by the Receiver removed by the 
order of the Court, a preliminary objection was taken, on behalf 
of the defendants Nos. 5 to 21, respondents in the appeal. It 
was urged that the appeal was not maintainable, the order of re- 
moval of the Receiver passed by the Subordinate Judge on the 
14th September, 1931, was not an appealable order under the 
law, regard being had to the provisions contained in section 104 
and rule 1 sub-rule (s) of order XLIII of the Code of Civil 
Procedure. It was further contended by the learned Advocate 
for the defendants Nos. 5 to 21, respondents, that in as much 
as none of the parties to the suit had appealed, the order of removal 
of one of the joint Receivers could not be challenged by the 
Receiver so removed : the Receiver himself had no right of appeal 
under the law, from the order as it stood. It has been strenuously 
contended on behalf of the appellant, that the preliminary objec- 
tion, directed against the maintainability of the appeal, could 
not be given effect to; it was urged that none ‘of the grounds 
upon which the objection was formulated was sustainable in 
law. ' 
The first question that requires consideration is whether the 
order of removal of a Receiver was appealable as such, irrespec- 
tive of the position whether the Receiver has the right to appeal 
against any order made under ruler of Order XL, which will 
presently be examined. The order appointing a Receiver of any 
property under rule 1 of Order XL of the Code of Civil Procedure 
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is an appealable order ; order of removal has not been made 
appealable by any express provision contained in the Code. The 
power of a Court to remove or discharge a Receiver whom it has 
appointed may however ke regarded as well established, and that 
power muy be exercised at.any stage. The power of removal 
must of necessity be treated to be an adjunct to the power of 
appointment ; a power incident to and following from-the power 


‘of appointment. The authority to call a Receiver into being 


necessarily implies the autbority to terminate his functions. In 
this view of the matter, it may be held in favour of the appellant 
before us that the order of removal passed by the Subordinate 
Judge isan appealable order. This would be in consonance with 
thedecision of this Court in the case of Sripati Datta v. Bibhuti 
Bhusan Datta (1), in which it was held, by special reference to 
the provisions of the General Clauses Act, that if the right of appeal 
was given against appointment, it was given also against the removal 
of a Receiver. i 

The next question is the one that relates to the Receivers 
right to appeal against an order of removal passed by the Court 
appointing him. The Receiver has under that law, the right to 
appeal when any order is made by the Court, under rule 4 of 
Order XL of the Code. The express provisions so made, con- 
ferring the right of appeal so far as a Receiver was concerned, 
limits the general right to appealin any of the other matters men- 
tioned in rule r of Order XL, including an order of removal of a 
Receiver, by implication. It is inconceivable that the legislature 
intended that a Receiver should have the right of appeal from 
any and every order passed by the Court appointing him, seeing 
that the express provision contained in the Civil Procedure Code 
limits the right of appeal by a Receiver to the only case where 
there is a direction for the attachment of his property. The parties 
to the litigation had undoubtedly the right of appeal, if they were 
aggrieved by any order passed by the Court, under rule x of Order 
XL of the Code. 

The view expressed above which follows from the plain readings 
of the provisions of the Code of Civil Procedure, bearing upon the 
question under consideration, is amply supported by authority of 
decisions of Courts of England. According to the English practice, 
a summons or notice of motion for the discharge of a Receiver, 
should be served on all the parties, and the Receiver, but a Recei- 
ver is not generally entitled to appear at the hearing of the appli- 


(1) (1925) I. L. R. 53 Cale. 319. 
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cation (See Kerr on Receivers, 8th Edition, page 344, and the cases 
referred to there). So faras decisions by Courts in America are 
concerned, basèd upon general principles, the views are very well 
pronounced, and we have no hesitation in accepting the same. A 
Receiver, according to decision by American Courts, should not 
be heard on motion to vacate his appointment ; he is not a party 
in interest, and has no standing to oppose the motion: He cannot 
interfere in questions affecting rights of parties and the disposition 
of the property in his hands : the Receiver is not an agent or re- 
presentative of the parties to the litigation. So far as the right of 
appeal is concerned, the decisions by American Courts indicate 
that a Receiver cannot properly appeal from an order of the Court 
discharging him from his trust: the right to discharge him rests 
-with the Court at any stage of the controversy : and from the exer- 
cise of this nght the Receiver cannot appeal. The Court in the 
‘exercise of its discretion may make any order discharging or remo- 
ving a Receiver for the proper care and management of the proper- 
ty in the Court’s custody ; and the Receiver, an officer of the Court, 
should not be allowed by an appeal, to interfere with such an order 
(See High on Receivers, 4th Edition, pages 313, 975, 982, 987). In 
the case before us, it is for the purpose of effecting. economy, conso- 
nant with efficient administration of the property in suit, that the 
Court has directed the removal of one of the joint Receivers ; and 
itis pre-eminently a case where the rules of general application, 
to which reference has been made above, in the matter of right 


of the Receivcr when a question of his removal or discharge by 


the Court arises, are applicable. 

We have therefore come to the conclusion that upon the provi- 
sions contained in the Code of Civil Procedure and also upon prin- 
ciples of general application, the appeal by the Receiver, as pre- 
ferred to this Court, cannct lie, from the order by the learned 
Subordinate Judge. The preliminary objection raised on behalf 
of the defendants Nos. 5 to 21, respondents, relating to the main- 
tainability of this appeal should, in our judgment, be allowed to 
prevail, and the appeal must be dismissed. We direct accordingly. 

Rule No, 1246 (M) of 1931 is discharged. The parties are to 
tear their own costs in the appeal and the Rule. 

M. C. Ghose J :—I agree. 


P, N. R, Appeal dismissed. 
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PATHAK DWARKA SINGH AND OTHERS, 





’ [ON APPEAL FROM THE Hich COURT or JUDICATURE 
AT PATNA] 


Chota Nagpur Tenancy Act, (Act VI B. C. of 1908), sections 208, 214—- 
Bengal Rent Recovery (Under-Tentres) Act, (VII of 1865B. C. ), sec- 
tion 16—Omission to implead as defendant one of the tenants in suit for 
arrears of rent—Effect of—Sale of the whole tenure in execution of the rent 
decree, ultra vires—Jurisdiction of Civil Court not ousted, 


In order to justify a sale of the tenure under the provisions of section 208 of 
the Chota Nagpore Tenancy Act, 1908, all parties interested in the whole 16 annas 
of the tenure must be-joined as defendants in the rent suit, or be sufficiently 
represented by parties joined as defendants r 

Chamatkari Dasi v, Triguna Nath Sardar (1) and Chandra Nath Tewari v, 
Protap Udai Nath (a), upplied. 


Profulla Kumar Sen x. Nawab Str Salimullah Bahadur (3), doubted. 
Deolar Chand Sahoo v. Lalla Chabeel Chand (4), distinguished. 


Held, accordingly, that where, by reason of the omission to implead on‘ of the 
tenants as defendant in the rent suit, the whole interest in the tenure was not 
represented before the Court, the decree obtained in the suit was not a rent decree 
and could not be executed as such. The order for sale of the whole tenure was, 
therefore, sltra vires of the Revenue Court and the sale under section 208 was 
without jurisdiction. It followed that the appellant by his purchase of the tenure 
in execution of such decree did not (by virtue of section 16 of the Bengal Rent 
Recovery (Under-Tenures) Act) acquire it free from incumbrances. 


‘The sale under section 208 of the Chota Nagpur Tenancy Act being thus 
ultra vires, the jurisdiction of the Civil Court was not excluded by section 214 of 
the Act. 


Judgment of the High Court, Patna, (I. L. R. 8 Pat. 620), affirmed. 


Appeal No. 99 of 1930 from a decree of the High Court, Patna, 
dated the 17th January 1929, which reversed a decree of the Addi- 


7 tional Subordinate Judge of Palamau, dated the 17th December 
1925. 
(1) (1913) 17 C. W. N. 833. (2) (1913) 18 C. W. N. 170, 
(3) (1918) 23 C. W, N. 5go. (4) (1878) L. R. 61. A. 47. 
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The question for cecision in the appeal was, whether under the 
Chota Nagpore Tenancy Act, (Bengal Act VI of 1908), the landlord 
was entitled to prcceed ina suit for arrears of rent in respect of a 
tenure only against the tenants recorded in his s%erista and was not 
bound to implead ore who had not got herself registered in his 
tooks, and whether a decree passed against the recorded tenants 
alone was a valid rent decree and would have all the consequences 
of a rent decree. 

The High Court, differing from the trial Judge, answered the 
question in the negative. Their judgment is reported in Harbans 
Singh v. Jagadiswar Dayal Singh (1). 

Sir Dawson Miller, K. C. and Wallach for the Appellant. 

G. D. McNair for the Respondents, 

Their Lordships’ judgment was delivered by 

Lord Thankerton :—This is an appeal froma decree of the 
High Court of Judicature at Patna, dated the 17th January 1929, 
which reversed a Cecree Of the Additional Subordinate Judge of 
Palamau, dated the 17th December 1925, and decreed the plaintiffs’ 
suit with costs, 

The appellant, who is defendant No.1 in the suit, is the pro- 
prietor of the Lokiya Narainpur estate, which includes villages 
Maran, Rouni, Bedra and an 8 annas share of Chowreah. The 
tule of primogeniture obtains in the appellant’s family. At some 
time prior to 1865 his ancestor made a khorposh grant to the 
ancestor of original defendant No. 2, of defendants Nos. 3 and 4, 
and cf Maheshanand, the deceased husband of defendant No. 5. 
Original defendant Nc. 2 died pending suit and his two sons were 
substituted. Defendants Nos. 2,3 and 4 had an 8 annas share in 
the khorposh subjects and Mahesnanand had the remaining 8 annas 
share. 

The contesting 1esponcents in this appeal are the plaintiffs in 
the suit, and they are in pessession of mokarrari rights in mouza 
Maran, which forms part of the khcrgosh lands, under leases exe- 
cuted in 1865 in favour of their predecessors-in-title by the prede- 
cessors-in-title of defendants Nos. 2, 3 and 4. 

About 1910 Maheshanand died without issue but leaving a 
widow, defendant No. 5. The name of the latter was entered in the 
_ record of rights, which was completed in 1920, as the holder of an 
8 annas share of the khorposh lands, but she did not take any steps 
to have her name-entered in place of that of her deceased husband 
in the sherishta of the landlord, as prescribed by Section rr of the 
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Chota Nagpur Tenancy Act, nor did she pay any rent to him in 
respect of the tenure. 

In 1919 the appellant brought a suit in ie Court of the Munsiff 
Deputy Collector, Palamau, against defendants 2, 3 and 4 in the 
present suit for arrears of rent in respect of the khorposh tenure for 
the years 1916—1919, and obtained a decree for these arrears on the 
26th February 1920. Present defendant No. 5 was not joined asa 
defendant in that suit. In execution of the decree the tenure was 
put up for sale and was purchased by the present appellant, the 
decree-holder, on the 15th September 1922. The sale was confirmed 
on the 25th October 1922, and, cn the. 7th December 1922 the 
appellant obtained a sale certificate under Section. 11 of the Bengal 
Rent Recovery Act (VIII of 1865), In course of the proceedings 
under that section for putting the appellant into, possession, some of 
the plaintiffs in the present suit took objection on the ground that 
the decree in execution of which the tenure had been put up for sale 
was not a rent decree and that what had passed by the auction was 
only the interest possessed by the defendants called in that. suit. 
The Deputy Commissioner sustained the objection but the Commis- 
sioner reversed that decision, and the Board of Revenue upheld 
the Commissioner’s decision on the ground that the decree was a 
rent decree and that the sale wasasale of the tenure. under Sec- 
tion 2c8 of the Chota Nagpur Tenancy Act. a 

- The present suit was accordingly instituted ón the aa August 
1924, seeking a permanent injunction restraining the appellant 
from recovering possession of mouza Maran from the ee 
respondents. 

Though the allegations of fraud against ‘the appellant were held 
by the Subordinate Judge to have failed, and they have not been 
persisted in, there can be no doubt that, when he obtained the 
decree of 1920, the appellant was fully aware of the’interest of defen- 
dant No, 5 in the khorposh lands. i : 

In the first place, the appellant maintains that. the failure 
of defendant No. 5 to have her. name entered on the sherishta; 
along with tlre fact that she had never paid rent or been recognised 
by him as a tenure-holder, entitled him to:proceed to the sale of 
the tenure under Section 208 without joining her as a defeadant. 
The Subordinate Judge accepted this view and dismissed the 
suit, but this contention was rejected by the. High. Court. Their 
Lordships agree with. the High. Court. No--such sanction as 
forfeiture of rights in the tenure in respect of failure to comply 
with the provisions of Section yr is provided by the Act; such 


VoL. LVII. ] PRIVY COUNCIL» ' 


failure only affects the transferce’s power to recover rent from his 
under-lenants as provided in Sub-section 4. che 
Their -Lordshigs agree with the High Cour: that i in order to 
„justify a sale of the tenure under the provisions of Section: 208 of the 
Chota Nagpur Tenancy Act, all parties interested in the tenure 
must be joined as defendants in the rent suit, or be sufficiently 
represented by parties joined as defendants. In their Lordships’ 
opinion, the cases decided on the construction. of Section 159 of 
the Bengal Tenancy Act, 1869, as regards this -point are equally 
applicable to the construction of Section 208 of the Chota Nagpur 
Tenancy’ Act. In particular, reference may :be made tọ the 
judgment of Jenkins, C.J., in Chamathari Dasi v. Triguna Nath 
Sardar, (1), in which he refers to the earlier cases. The principle 
of these decisions was accepted as applicable to a sale under 
Section 208 of the Chota Nagpur Tenancy Act in Chandra Nath 
Tewari v., Protap Udai Nath, (2). ‘The decision in Profulla 
Kumar Sen v. Nawab Sir Salimulla Bahadur, (3), i in which there 
appears to have been no citation of authority, is difficult to recon- 
cile with the above cases, and must be doubted. ‘The appellant 
relied on certain passages in the- judgment of this Board in Doolar 
Chand Sahoo ve Lalla Chabul Chand, (4). -The sale in that cagg 
wes clearly not a sale under the Bengal Tenancy Act, 1869, and 


the present question did not arise for: decision; any incidental . 


references to a s:le under the Act of 1869 cannot be regarded 
as a considered decision on the present question. The question 
of representation does not arise in the present case, for the appel- 
lant does not maintain that the defendants joined in the rent suit 
of 1919 in any way represerited the interest of the present defen- 
dant No. 5. 

There can be no doubt that the sale in the present case 
purported to ‘take place by virtue of sub-section 1 of Section 208 
of the Chota Nagpur Tenancy Act, which—so far’ as “material— 
provides as follows :—‘‘ When a decree passed by the Deputy 
Commissioner under this Act is for an arrear of rent due in respect 
of a tenure or holding, the decree-holder may apply for the sale 
of such tenure of holding, and the tenure or holding may there- 
upon be brought to sale, in execution of the decree, according to 
the provisions for the sale of under-tenures’ contained in the 
Bengal Rent Recovery (Under-tenures) Act, 1865, and all the 
provisions of that Act, except Sections 12, 13, 14 and 15 thereof, 

(1) (1913) 17 C. W. N. 833. (2) (1913) 18 C. W. N. 170. 

. (3) (1918) 23 C. W. N, 590.. 4 (4) (1878) L. R. 6 I. A. 47. 
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P. C. shall as far. as may be apply to such sale.” It may be noted 
1933. that, under Section 16 of the Act of 1865, the purchaser at the 
Thakur Jagadishwar sale of the under-tenure is to acquire it free from all incumbrances 
Dayal Singh created by the under-tenure holders without the landlord’s written 


V, į R o ge . 
-Pathak Dwarka Consent or ratification, Hence the plaintiff’s concern to get rid 
Singh. of any sale under Section 208. 
Lord Thankerton. The appellant challenges the jurisdiction of ‘the Civil Court 
— to interfere with the sale that has taken place, and bases this 
contention on Section 214 of the Chota Nagpur Tenancy Act,’ 
which, so far as material, provides as follows :— 

“2r4. No suit or application shall be entertained by any 
Court to set aside or to modify the effect of—(a) any sale made 
under this Act, save under Section 211, Section 212 or Section 213, 
or on the ground of fraud or want of jurisdiction.” 

Sections 212 and 213 have no bearing in the present case, but 
Section 211, which requires consideration is as follows :— 

“arr. (r) If, before the day fixed for the sale of any tenure 
or holding in pursuance of Section 208, a third party appears before 
the Deputy Commissioner and alleges that he, and not the person . 
against whom the decree has been obtained, was in lawful posses- l 
sion of, or had some interest in, the tenure or holding when the 
decree was obtained, the Deputy Commissioner shall examine such 
party according to the law forthe time being in force relating to 
the examination of witnesses ; and if he sees sufficient reason for so 
doing, and if such person deposits in Court or gives security for 
the amount of the decree, the Deputy Commissioner shall stay 
the sale, and shall, after taking evidence, adjudicate upon the 
claim ; i 

Provided that no such adjudication shall be made if the Deputy 
Commissioner considers that the claim was designedly or unneces- 
sarily delayed : 

Provided also that no transfer ofa tenure shall be recognised 
unless it has been registered in the office of the landlord or suffi- 
cient cause for non-registration is shown to the satisfaction of the 
Deputy Commissioner. 
` * * * f * + 

“ (2) The party against whom judgment is given by the Deputy 
Commissioner under sub-section 1 may, at any time within one 
year from the date of the judgment, bring a suit in the Civil’ Court 
to establish his right, and if the sale has been held, to have it set 
aside on payment by him of the amount of the decree.” 

This section clearly relates to a case where parties interested in 
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the whole 16 annas of the tenure have been joined as defendants, 
but a third party claims an interest in room and place of one or 
more of the defendants; it would not apply in the present 
case, where the whole interest is not covered by the parties 
joined as defendants, and the party omitted should have been 
joined in addition. 

In order to take advantage of Section 214 the appellant must 
first establish that the sale was a sale made under Chapter XVI 
of the Act, which includes Sections 135 to 249, which in effect is 
a question of jurisdiction. Under Chapter XVI of the Act a 
statutory jurisdiction is conferred on the Revenue Courts, but 
that jurisdiction must be exercised within the ‘statutory powers 
conferred. If then, as already stated, it is not competent to 
order a sale of the tenure under Section 208 unless the whole 
interests in the tenure are represented before the Court, it is clear 
that the order for sale of the tenure in the present case was siira 
vires of the Revenue Court, and it follows that the sale was not 
“ made under this chapter ” and was outside the jurisdiction of that 
Court. This view is confirmed by an examination of the terms 
of the decree of 1920 for arrears of rent, for the claim decreed is 
“on account of arrears of rent and cesses with interest in respect 
of khorposh eld by the defendants in Mouza Madan, Bidra, Rano 
and Chareya,” and the decree is thus only apt to attach the 
interest of the defendants in the tenure, and is no sufficient warrant 
for a sale of the whole tenure under Section 208. 

Accordingly, their Lordships are of opinion that the jurisdiction 
of the Court is not excluded by Section 214, as the sile under 
Section 208 was wira vires; and that, consequently, ‘the incum- 
brances on the tenure were not affected. l 

Their Lordships will therefore humbly advise His Majesty 
that the decree of the High Court of the ryth January, 1929, 
should be affirmed, and that the appeal should be dismissed with 
costs, ee 

H. S. L. Polak. Solicitors for the Appellant. 

W. W. Box & Co: Solicitors for the Respondents, 

KE JR. Appeal dismissed. 
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Present: Lord Tomlin, Lord Thankerton and Sir 
George Lowndes. 


GUMMIDEELLI ANANTAPADMANABHUSWAMI 
v. 


THE OFFICIAL RECEIVER OF SECUNDERABAD 
AND OTHERS. . 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
l AT Mapras ] 7 


Seeutiterabad, not part of British India—District Court of Secunderabad, a 
“ foreign ” Court—Effect of order of adjudication in bankruptcy made by 
foreign Court on a prior attachment of a decree in British India—Attach- 
ment, whether creates any lien or title. 


In execution of a money-decree obtained by the appellant against his judgment- 
debtors, he attached in December 1926, in the Madras High Court, a preliminary 


‘decree for partition which had been passed by the High Court of Madras in favour 


of the judgment-debtors. In September 1928, an order was made by the District 
Court at Secunderabad adjudicating as insolvents the said judgment-debtors. 

Held, on the question as to what effect was to be given by the Madras Courts 
to the adjudication order of the Secunderabad Court in competition with the 
prior attachment of the decree in the Madras Court, 

1. That the British Cantonment in Secunderabad being part of the Hyderabad 
State and the property of the Nizam, the District Court at Secunderabad wasa 
“ foreign ” Court in relation to the Courts of British India : 

Hossain Ali Mirsa v. Abid Ali Mirsa (1), relied on, 


a. That, on the authority of Galbraith v. Grimshaw (2), the appellant’s 
prior attachment was not avoided by the subsequent adjudication order of the 
foreign Court (Secunderabad Court). 

Quære; as to the effect of a British Indian adjudication order would have had 
on the appellant’s prior attachment, and whether under the Civil Procedure Code 
an attachment creates a lien or charge or confers title: ` 

Kristunsawamy Mudalatr x. Official Assignee of Madras (3) and Frederick 
Peacock v. Magen Gopal (4), referred to. 


Judgment of the High Court, Madras, (I. L. R. 54 Mad. 727), reversed. 


Appeal No. 86 of 193t froma judgment and decree, dated the 
2nd October 1930, of the High Court of Madras, reversing a judg- 


(1) (1893) I. L. R. 21 Cale. 177. (2) [1910] A, C. 508. 
(3) (1903) I. L. R. 26 Mad. 673. 
(4) (1902) I. L. R. 29 Cale. 428. 
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ment and an order of the same High Court in its Ordinary Original 
Civil Jurisdiction, dated the 23rd April 1929. 

The msin question for consideration on this appeal was, whether 
a vesting orcer mace by the District Court of Secunderabad pre- 
vailed against a prior attachment of a decree effected by a Court in 
British India. 7 

-The first Court held (1) that the District Court of Secunderabad 
is a “ foreign Court”, and (2) that adjudication by such a Court 
will not put an end to the eaecution proceedings in British Courts 
against the insclyents, though the Official Assignee in British India 
takes the insolvyent’s properties subject to all the equities. 

Frem the said order the Official Receiver appealed to the High 
Court in its Appellate Jurisdiction. The appeal was heard by 
Curgenven and Bhashyam Ayyangar, JJ., who delivered two separate 
but concurring judgments, allowing the appeal. 

Mr. Justice Curgenven was of opinion that the District Court of 
Secunderabad, not being a British Indian Court, is a foreign Court. 
On the effect of the adjudication and of the > vesting order, the 
learned Judge observed as follows :— 

“T can find no ground for distinguishing in this matter:between 
the rights of.a foreign and of a domestic receiver in insolvency. In 
each the debtor’s property vests subject to any prior equities such as 
a charge or lien, and no such equities are created by an attachment. 
Under Section 64 cf the Civil Precedure Code any private transfer 
or delivery of the properly attached is void as against all claims 
enforceable uncer the attachment. A vesting order passed bya 
foreign Court is, I should suppose, a transfer by operation of law ; 
at any rate, it is not a private transfer, and therefore it has not to 
give way to an attachment. ” 

Mr. Justice Bhashyam Ayyangar anes with ‘Cumenes J. that 
the Secunderabad Court is a. “ foreign Court”. ‘On the question, 
“ what is the effect in British India of a-vesting order made by thé 
said Court ?”, the learned Judge disagreed with the trial Judge and 
held. that the Officidl Receiver of Secunderabad had a prior claim 
over the attaching creditors. 

-. From the said decree of the appellate Bench of the High Court, 
the present appeal was preferred to His Majesty in Council. ` 

The appeal in the High Court is reported in Official Receiver of 
Secunderabad v. Gummidelli (1). 

Upjohn, K. C. (with Hyam) for the Appellant. 

The subsequent adjudication order of the Secunderabad Court 


(1) (1930) I. L. R. 54 Mad. 727. 
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(the foreign Court) bad no effect upon the attachment: Galbraith v. 
Grimshaw (1). The rule in Galbraith v. Grimshaw (1) is equally 
applicable to cases both under the English and British Indian Law. 
The eftect of an order of adjudication of a foreign Court of Ban- 
kruptcy, on pénding exécution proceedings, is entirely different from 
the effect of a similar order by a domestic Court. The rights of a 
foreign and a domestic Receiver in insolvency stand ona different . 
footing. 

Narasimham for the Respondents. 

The vesting order relates back, and any prior attachment of the 
insolvent’s properties is of no eftect as against the Official Receiver. 
The attaching creditor dces not obtain a charge or lien on the 


‘attached property: Krishnasawiny Mudaliarv. Official Assignee of 


Madras (2); Frederick Peacock v. Maden Gopal (3). 

Upjohn, K. C. replied. 

Their Lordships’ judgment was delivered by 

Lord Thankerton :—This is an appeal froma decree of the 
High Court of Judicature at Madras dated the znd October 1930, 
which set aside a judgmert and order dated the 23rd April 1929, 
made by the same Court in its Original Civil Jurisdiction. 

The appellant is in right of a money decree for Rs. 53230-9-0 
dated the 15th June 1926, made in the Bombay High Court in favour 
of the appellant’s father against three persons, who may be conveni- 
ently referred to £s the judgment-debtors. At that time the judgment- 
debtcrs were the plaintiffs ina suitthen pending in the Madras 
High Court for partition of certain joint family property between the 
plaintiffs’ and the defendants’ branches of the family. The Madras 
partition suit had teen instituted in 1922, and on the 5th December 
1922 a preliminary decree by consent had been made, declaring 
inter alia certain properties and business assets involved in the suit 
to be the exclusive prorerties of the plaintiffs’ branch and directing 
certain interim payments of money to be made by the defendants to 
the -plaintiffs. The decree further directed certain arbitrators 
to take the joint family account and to partition the joint family 
property between the two branches of the family in two equal shares, 
The arbitrators failed to come to any final decision and the matter 
was referred to the Official Referee of the Court by consent. 

On the 2oth December 1926, the preliminary decree in the 
Madras suit was attached in the Madras High Court by the present 

(1) [1910] A. C. 508 on appeal [1910] 1 K. B. 339. 
{2) (1903) I. L. R. 26 Mad. 673. 
(3) (1902) I. L. R. 29 Cale. 428. 
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appellant’s father, in execution of the decree in the Bombay suit, 
the execution proceedings having been transferred from the Bombay 
High Court to the Madras High Court. 

In September 1928, the defendants in the Madras suit applied 
for a final decree in terms of a compromise entered into between 
them and the plaintiffs on the 5th August, 1928, and on the 21st 
September 1928, the High Court of Madras passed an order fora 
final decree in the partition suit in terms of the compromise but 
upon certain conditions, one of which was that the defendants should 
first pay into Court the amount of money due to the present appel- 
lant under the Bombay decree in respect of which the attachment 
had been made. That order has not been carried out and, in fact, 
is now under appeal in the Madras High Court. 


On the 15th September 1928, an order was made by the ‘District 
Court at Secunderabad, on a creditors’ petition, adjudging as insol- 
vents two of the plaintiffs in the Madras partition suit, who are also 
the judgment-debtors (the third plaintiff having died leaving his 
widow as- his legal representative), The Official Receiver of Secun- 
derabad, who is trustee in the bankruptcy, is a respondent in the 
present appeal, ` 

On the 4th March 1929, the appellant’s father took out a Judge’s 
summons in the High, Court of Madras and started the present 
procee lings against the parties to the Madras partition suit, for leave 
to execute thé decree attached by him. The proceedings were 
opposed by the defendants in the partition suit and by the Official 
Receiver of Secunderabad, who was then made a party plaintiff to 
the partition suit in substitution of the insolvents, the two surviving 
plaintiffs in that suit, and who is the active respondent in the present 
appeal. 


It is first necessary to consider whether, in the Madras Court, 
the adjudication order is to be regarded as the order of a foreign 
Court. Both the Courts telow have held that it is to be so regarded 
and their Lordships agree with that conclusion, It is not suggested 
that the position of Secunderabad has altered from that stated by 
the Foreign Office to the Court, and referred to in the judgment, in 
Hossain Ali Mirsa v. Abid Ali Mirza (1). That reply makes clear 
that the British Cantonment in Secunderabad still remains part of 
Hyderabad State and the property of the Nizim. The administra- 
tion of justice according to British enactments by the District Court 
established there does not render the orders of that Court anything 


(1) (1893) I. L, R a1 Calc. 177 (179). 
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P.C. but the orders of a foreign Court in relation to the Courts of British 


1933. India. 

Gummi ae eds There remains the question of what effect is-to be given by 
padmanabhuswami the Madras Courts to the adjudication order of a foreign Court 
‘The Ofcial Receiver i Competition with the prior attachment of a decree in the Madras 

of Secunderabad Court. $ 
Lord Thanterton. The lezrned trial Judge held, under the principles laid down 
= in Galbraith v. Grimshaw (1) that the present respondent could 
only take subject to the present appellant’s rights of attachment, 
and made an order continuing the attachment until the further 
orders of the Court, and giving the appellant leave to execute the 
preliminary decree in the partition suit. The Appellate Court set 
aside that order and dismissed the piesent appellant’s application, 
in substance on the ground. that an attachment under the . Civil 
‘Procedure Ccde is purely prohibitory and does not operate to 
create any title, lien or security in fivour of the attaching creditor 
which, according to British Indian law, could prevail over the 
Receiver in insolvency, and that it made no difference that the 

adjudication order was made by a foreign Court. 

Their Lordships do not agree with the reasoning or conclusion 
of the Appellate Court. The question is one of comity bétween 
States and not one of the municipal bankruptcy codes of either 
country. The iule of private international law is clearly laid down 
in Galbraith v. Grimshaw (1), #3 regards movable estate, for it 
is settled that no adjudication order is recognised as having 
the effect of vesting in the Receiver any immovables in another 
country. 

The reason for the rule is stated in the speech of Lord Dunedin 
in Galbraith's case (1) (at p. 513 ):—"Now so far as the general 
principle is concerned it is quite consistent with the comity of 
nations that it should be a rule of international law that ‘if’ the 
Court finds that there is already pending a process of universal 
distribution of a bankrupt’s effects it should not allow steps ‘to be 
taken in its territory which would interfere with that process of | 
universal distribution ; and that I take to be the doctrine at the 
bottom ofthe cases of which Goetse v. Aders (2), is only one 
example.” This means that, after the date of the foreign adjudi 
cation order it will be recognised as effective, but it is equally clear 
from the opinions expressed in Galbraith’s case (1) that it will 
not be allowed to interfere with any process at the instance of a 
creditor already pending, even though such process is incomplete 


(1) [ 1910 JA. C go8. (2) [ 1874 ]2R. 150. 
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provided that at that date the bankrupt’s freedom of disposal was 
so affected by the process that he could not have assigned the 
subject matter of the process to the Receiver. As Lord Mac- 
naghten says (at p. 512), “The Scottish Court (the foreign Court) 
can only claim the free assets of the bankrupt. It has no-right to 
interfere with any process of an English Court pending at the time 
of the Scotch sequcstration. It must take the assets of the bankrupt 
such as they were at that date and with all the liabilities to which 
they were then subject. The debt attached by the order nisi was 
at the date of the sequestration earmarked for the purpose of 
answering a particular claim—a claim which in due course would 
have ripened into aright. With this inchoate right the Scottish 
Court had no power to interfere, nor has it even purported to do 
so.” In an earlier passage Lord Macnaghten had said, “A creditor 
of the bankrupt having duly obtained an attachment in England 
before the date of the sequcstration cannot, I think, be deprived 
of the fruits of his diligence.” 

In the present case, at the date when the foreign adjudication 
order was made, the appellant was entitled to the benefit of his 
prior attachment of the. decree in the Madras partition suit. The 
decree was thereby earmarked for the purpose of answering the 
Bombay money decree, and that inchoate right would have riped 
into execution and sale; it is no matter that under section 73 


of the Civil Procedure Code the appellant would haye to share — 


the proceeds of sale with other decree holders; it would still be 
a valuable right. The Scottish case of Hunter & Co, v. Palmer 
(1) in which an arrestment in Scotland was preferred toa posterior 
English commission of bankruptcy, is very similar to the present 
case. Arrestment is only inchoate diligence ; to complete the 
transfer and make the arrester’s right real a decree of furthcoming 
must be subsequently obtained, which adjudges the fund arrested 
to the arrester. No decree of furthcoming had been obtained in 
Hunters case. 

It is irrelevant to consider what effect a British Indian 
adjudication order would have had on the appellant’s prior 
attachment, The question is what the pending process of attach- 
ment would have ripened into, if uninterrupted. Equally, it is 
irrelevant to point out that a British Indian adjudication order 
would not be affected by the prohibitory provisions of section 64 
of the Code, as it is nct a private transfer ; such an order operates 
vi statuti, but the foreign adjudication order does not operate in 
British India wi sfatuti, but only under the rule of private inter- 

(1) (1845 ) 3 Shaw. 403. 
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national law. In Galbraith’s case, (i) Lord Loreburn states the 
test as follows :—'In each case the question will: be whether the 
bankrupt could have assigned to the trustee, at the date when the 
trustee’s title accrued, the debt or assets in question situated in 
England. If any part cf that which the bankrupt could have then 
assigned is situated in England, then the trustee may have it ; 
but he could not have it unless the bankrupt could himself have 
assigned it.” It is clear in the present case that, by reason of 
section 64, the bankrupts could not have assigned their right in 
the decree which had been attached. ‘This test renders it irrelevant 
to consider whether the attachment created a lien or charge or 
conferred title, and the cases relating to British Indian bank- 
ruptcies relied on by the learned Judges of the Appellate Court 
have no bearing on the present question. In <rishnasawmty 
Mudaliar v. Official Assignee of Madras (2) the Court appears to 
have ignored the opinion expressed by this Board in Suraj Bunsi 
Korr v. Sheo Proshad Singh (3) which was cited to them, and to 
have taken a dictum inthe judgment of this Board in Motilal v. 
Karrab-ul-Din;{ 4) from its context and used it fora purpose which 
it did not have in view. In Prederick Peacock y. Maden Gofal (5) 
the case of Suraj Bunsi was not referred to, and the dictum from 
Motilal’s case (4) was similarly employed. Their Lordships desire 
to reserve their opinion as to the soundness of the Madras and 
Calcutta decisions, The decision of this Board in Raghunath Das 
v. Surdar Das Khetri, (6) was also referred to, but that decision 
proceeded on an admission by counsel, the point was not argued 
and the case of Suraj Bunsi (3) was not referred to. 

Accordingly, Their Lordships are of opinion that the decision 
of the Trial Judge was right, and they will humbly advise His 
Majesty that the appeal should te allowed, that the decree of the 
Appellate Court dated the 2nd October, 1930, should be reversed 
and that the order of the Trial Judge, dated the 23rd April, 
1929, should be restored. The appellant will have the costs of 
this appeal and his costs in the appeal before the Appellate 
Court. 

Barrow, Rogers and Nevill: Solicitors for the Appellant. 

Harold Shephard : Solicitor for the Respondents. 


KJR Appeal allowed, 
(1) [ 1910 ] A. C. 508. (2) ( 1903) I. L. R, 26 Mad. 673. 
(3) (1879) L. R. 61. A. 88. (4) (1897) L. R. 24 L A. 170 (175). 


(5) ( 1902 ) 1. L. R. 29 Cale. 439. 
(6) (1914) L. R. 4i L A. ast. 
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Present: Lord Atkin, Lord Thankzrton and Str 
John Wallis. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL, 
THROUGH THE COLLECTOR OF TANJORE 


v. 
S. SUBRAMANYA AYYER, TRUSTEE OF THE 
RAMESWARAM DEVASTHANAM. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT Mapras. ] 


Madras Irrigation Cess Act, (Mad. Act VII af 18653)~—River beconging to or 
_ ~ works constructed by the Goverment—Right to levy water-cess. 


Under the Madras Irrigation Cess, Act 1865, as amended, the Government is 
not entitled to levy waterecess unless it is shown either that the river from which 
the water was derived for irrigation belonged to the Government (i. e., that they, 
the Government, owned the whole bed of the river), or that the water was supplied 
from works constructed by the Government. 


Secretary of State for India in Council v. Sannidhiraju Subbarayadu (1), 
followed. 

Appeal No. rro of 1931 from a judgment an] decree, dated the 
rst May 1930, of the High Court, Madras, modifying a judgment 
and decree, dated the 15th April, 1925, of the Subordinate Judge of 
Tiruvalur. 


The question for determination on the appeal was, whether the 
Government had a right under Madras Act VII of 1865 to levy any 
water-cess for the irrigation of the inam lands belonging to the 
plaintiff-Devasthanam. 


Dunne, K. C. and Wallach for the Appellant. 
DeGruyther, K. C. and Narasimham for the Respondent. 
Their Lordships’ judgment was delivered by 


Lord Atkin :—This is an appeal froma decree of the High 
Court at Madras in a case in which the plaintiff, who is trustee of a 
temple, brought a suit for a declaration that the temple was entitled 
to free irrigation in respect of the village of Viranvayal in Madras. 

The question depends upon the wording of the Madras Irri- 
gation-Cess Act of 1865 as amended. The substance of that is that, 
by Section 1(@), whenever water is supplied or used for the pur- 
pose of irrigation from any river, stream, channel, tank or work 


(1) (1931) L. R. 59 L A. 56; 36 Ç. W. N. 359. 
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belonging to or constructed by Government, it shall be lawful for 
Government to levy acess, There is a proviso as to samindars or 
inamdars possessing rights which they may have got from previous 
engagements from Government. The village in question lies on the 
left bank of the river Korayar, and before the year 1890, which 
appears to te the first year that really comes into question in this 
case, there can be no doubt on the findings of the Court that the 
village was accustomed to be irrigated by drawing water froma 
channel which ran at about the northernmost part of the village. 
The river runs from west to east and just before reaching the village 
it takes a right-angled turn and begins to run almost due south. 
This village at this time andj for some time Lefore, exactly how long 
it is not known, had been drawing water from a‘channel which led 
to a tank from which the village lands were irrigated., At that time 
there was no protection in the nature of a river bank of any size on 
the left bank of the river, and in consequence the village lands, or 
a large portion of them, were liable to be flooded at flood time. In 
18c¢0, at the request apparently of the temple and at its expense, 
the Government built a bund or embankment running from the 
northernmost point south for some distance, which had the effect of 
keeping the flood water off the greater part of the village lands, still 
leaving some portion which would then be on the west side of the 
bank liable to be flooded. At that time the Government, also at 
the expense cf the temple, had reconstructed the channel and 
executed masonary work so as to secure that there should bea 
permanent channel. That channel was conveyed by a tunnel or 
culvert through the bund, and tetween the bund and the river the 
Government inserted a sluice or sluices which would control the 
supply of water through the channel. In that way the village conti- 
nued to be irrigated down to 1920, when a change was made in this 
respect, that a little below the intake into the channel they built a 
dam across the river with sluices in it which served to regulate the 
supply of water both immediately above and below the dam. That 
had the effect which the villagers had achieved before year by year 
by erecting temporary dams, and it had the effect of ensuring a 
reasonably constant supply of water into the intake of the channel at 
times when the river was flowing at its lowest ebb. The action was 
brought, as has been said, by the trustee of the temple for a declara- 
tion that the temple was not bound to pay cess, ‘They had been 
paying cess for some ten or fifteen years, but they said they had 
paid it under a mistake as to their rights and they claimed repay- 
ment of the amount that they had paid. Itis obvious that the 
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amount which they were entitled to claim would be affected by the 
Limitation Act but as to that no question arises in this particular 
suit, the question being whether they ought to have paid it at all. 
The Government claim that they were liable to pay either because 
this was a river which belonged to the Government, or because the 
water was supplied from a work constructed by the Government, and 
it appears to their Lordships to be plain that the issues raised by 
the suit were of a narrow kind. 

The first was as to whether ‘this river from which the water was 
Gerived for irrigation belonged to the Government. That was a 
point which had been in controversy in principle for a considerable 
time in Madras. The facts in this case were that the temple 
authorities were riparian owners and that they owned the soil of the 
river ad medium filum. It has teen finally decided by the judgment 
of this Board in the case of Secretary of State for Indiain Council v, 
Sannidhiraju Subvarayudn (1), that where the riparian owner owns 
the bed of the stream up to the medium filum the river could not be 
said to belong to the Government; in other words, if the Govern- 
ment sought to establish that the stream belonged to them, they 
would have to show that they owned the whole bed of the river. 
The claim of the Gcvernment to payment of cess therefore 
failed in that respect and was not contended for before their 
Lordships. i 

The other question that was raised was that this water was 
supplied from works constructed by the government, and that 
turns upon what the works constructed by the government were 
which were relied upon in the written statement. It appears to 
their Lordships that the High Court took the correct view in that 
respect in coming to the conclusion that the only works which 
were relied upon at the trial before the-Subordinate Judge, and 
the only works which were relied upon in the written ssatement 
and in ressect of which issue was taken were the works which 
have teen described in respect of this channel. The issue that 
was raised was whether the channel is recent and was con- 
Structed or maintained by the government as alleged in para- 
graphs 5 and 6 of the written statement. The High Court 
have come to the conclusion that the claim was limited, as 
just stated. “The next question,” says Mr. Justice Ramesam 
who delivered the judgment, “is whether the government can 
levy the water-cess on account of the works they have construc- 
ted. They pleaded that the channel was constructed at their 


(1) (1991) L. R. 59 I. A. 56, 
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PC expense in the written statement. This question is now found 
1044. in favour of the plaintiff.” In fact, the High Court had sent down 
a toat issue for further hearing. The second Judge to whom the 


The Secretary of i ; 
State for Indiain case was remitted had found that this channel had not been con- 


Council structed by tke government, Lut that it had been constructed 

S. Subramanya at the expense of the temple. ‘Then Mr. Justice Ramesam goes 
Ayyar , onto say: “In appeal the learned government pleader attempted 
Lord Atkin. to argue that there are other works constructed by fovernment. 


In the first place the constructicn of these other works was not 
relied on by government in the written statement, nor did the 
parties go to an issue on that mattcr.” Their Lordships are quite 
satisfied that that statement is correct and, being correct, it is quite 
impossible for them to entertain the further question this is now 
-sought to be raised by the appellant and which their Lerdsbips 
desire to make quite clear must be left open in a dispute between 
other parties. : 

Mr. Dunne suggests, first of all, that the fact that this river 
was the subject of an irtigation scheme and that the flow of water 
had been regulated by works, it might be up-streain or it might be 
down-stream so as to affect the flow of water below and to affect 
the plaintiff, would show that the plaintif was taking water from 
works constructed by the government. Their Lordships express 
no opinion above that. 

- Secondly, it was said that the particular workin question, the 
work of the regulator, the dam, which as it has been said, was 
built Just below the intake to the channel, was a work which affected 
the water which was Leing taken and that it might be said that 
the plaintiff took water from that .work, ‘That again in a similar 
case is a matter which will be open between the parties in that 
case ; it cannot be open as between tlie parties to this appeal and 
their Lordships express no opinion about it. The pleadings have 
been on narrow issues which have been stated by the High 
Court, and such matters as have just been referred to were not open 
before them. Therefore, it tollows that on the two issues that 
were open both have been decided against the government and, 
therefore, it follows that the plaintiff was entitled to the relief 
granted to him. 

In the result this appeal must be dismissed and their Lordships 
will humbly advise His Majesty accordingly, The appellant must 
pay the costs of the appeal. 

Solicitor, India Office: Solicitor for the Appellant. 

T. L. Wilson & Co. + Solicitors for the Respondent. 

KJR Appeal dismissed, 
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CRIMINAL REFERENCE. 
Before Mr. Justice L. W. J. Costello. 


THE CHAIRMAN, DISTRICT BOARD OF MIDNAPORE 
v. 
ATUL CHANDRA PAL.* 


Bengal Food Adulteration Act (VI of 1919), Secs. 6(1) (e), 21—Policy of the 
Act—Selling, exposing and storing for sale adulterated food stuff—Flacing of 
a label that the article was not intended for human consumption —Effect— 
Selling for human consumption, if constitutes essential part of the offence. 


Under the Bengal Food Adulteration Act it is an offence to sell, expose for sale 
or store for sale articles of food which are not up to certain standard of purity. 

Mere placing of a label ona canister containing the article in question, indi- 
cating that it is not intended for human consumption, will not help a person in 


escaping a conviction under the Bengal Food Adulteration Act. 


r 
It is nowhere made an essentia} part of the offence under the Act that what is 
done should be done with a view to or for the purpose of human consumption of 
the article in question. 


Rakhal Chandra Dutt v. Purna Chandra Ghose (1) followed, 


Reference under section 438 of tbe Code of Criminal Procedure 
by the District and Sessions Judge. i 


The material facts appear from the judgment, 
Messrs. Hiralal Ganguly and Panchanan Pal for the Accused. 


Messrs. Santesk Kumar Pal and Sambhunath Banerji for the 
Complainant, 


The following judgment was delivered by 


Costello, J. : This isa Reference by the District and Sessions 
Judge of Midnapore under section 438 of the Code of Criminal Pro 
cedure concerning a conviction of one Atul Chandra Pal under section 
21 read with section 6 (ie) of the Bengal Food Adulteration Act VI 
of 1919 (B. C.). The accused was sentenced to pay a fine of Rs, 100 
for selling and exposing for sale adulterated mustard oil. There seems 
to be some doubt as to what actually occurred at the time when 
the Sanitary Inspector, employed by the Midnapore District Board, 
visited the shop belonging to Pal in company with the Circle Officer 


* Criminal Reference No. 207 of 1932 by T. J. Y. Roxburgh Esq., District and 
Sessions Judge of Midnapore, dated the 29th September. 1932, against an order of 
S. K. Majumdar Esq, Deputy Magistiate ot that place, dated the 2oth August, 
1932, convicting the accused. 

(1) (1929) 34 C. W., N. 281. 
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CruiNaL, Nagendra Nath Majumdar. Itis to be regretted that the learned 
1933, Magistrate who tried the case did not record in a systematic way 

The Chairman, Dis- the evidence of the two or three witnesses who were called before 
trict Board of him. He recorded their evidence in indirect speech which makes it 


Midnapore somewhat difficult to ascertain what the sequence of events in the 
Atul Chandra Pal. shop really was, But the learned Magistrate has stated in his judg- 
Costello, F. ment, ‘‘ The salient facts of this case are admitted. ‘he accused 
a Atul Chandra Pal has got a shop at Fatesingpur, P. S. Garbetta 


where he stores for sale flour, ghce, mustard oil, Kerosine oil, salt, 
spices etc. On the 16th of April 1932, the Sanitary Inspector of 
the Midnapore District Board visited the shop along with witnesses 
including Babu Nagendra Nath Majumdar, Sub-Deputy Collector 
and Circle Officer at Garbetta. In presence of these witnesses the 
Sanitary Inspector purchased from the agent of the accused, a man 
named Ambica De, some quantity of oil which the Sanitary Ins- 
pector purchased as mustard oil but which the seller insisted on 
describing as atatt œa (fuel oil), (vide sale receipt Ex. 1 in the 
case).” The oil which the Sanitary Inspector, in fact, took was 
subsequently found, onanalysis by the Public Analyst to the 
Government of Bengal, to bea sample of adulterated mustard oil. 
In his certificate the Public Analyst says “It is mustard oil in which 
linseed oil is present” and he describes it as “ adulterated mustard 
oil,” The case set up for the defence seems to have been that the 
oil which was taken by the Sanitary Inspector was compounded of a 
number of different oils including mustard oil and that a notice was 
displayed in the shop of the accused to that effect and that the tin 
cannisters containing this oil were marked in letters engraven with 
acid “ ajatal:cea”, It was further said that the article in these can- 
nisters was not intended to be sold as an article of food at all. The 
learned Sessions Judge, in referring the matter to this Court, has 
suggested that the conviction was wrong in law, because, according 
to him, there is nothing inthe Bengal Food Adulteration Act of 
1919 to prevent a shop-keeper from selling or exposing for sale or 
storing for sale an article which happens to have as one of its 
ingredients a certain amount of mustard oil, provided always the 
composite article is not sold or intended to be sold as food for 
human beings. It seems to me, however, that in this particular case 
the learned Sessions Judge has somewhat misread the facts as they 
are set forth in the judgment of the learned Magistrate who tried 
the case ; though the learned Sessions Judge himself does summa- 
rise those facts in this way, “The Sanitary Inspector of the District 
Board, Midnapore, went to the shop on the 16th April 1932 and 
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demanded mustard oil from the shopman. The latter said that he CRAIN oe 

did not sell oil in the name cf mustard oil and thit the oil stocked 1933: 

was described in the books-as ja/ani fel. The Inspector then demand- The Chairman, Dis- 
thi is w trict Board of 

ed and got a sample, which on analysis was found to be adulterated Midnapore 


mustard oil. The servant of the shop states that the oil is never 
used as a food, and that the words “ jalani fel” are inscribed in acid 
on the tin cannisters containing this oil The shop also contained Costello, F. 
mustard oil for human consumption. He added that if a customer oo 
demanded cheaper oil it wes not sold unless he stated the use for 

which it was required. He states also that the householders use 

ordinary mustard oil for fuel for their oil lamps.” Upon that state- 

ment of facts the learned Sessions Judge said, “The Magistrate 

holds the view that section 6 of the Act, as interpreted in the case 

cited [that is to say, the case of Rakhal Chandra Dutt v. Purna 

Chandra Ghosh (1)] lays down that in no circumstances can any- 

thing containing mustard oil be sold other than pure mustard oil.” 

Then he proceeds to discuss the case which was cited and on which 

he bases his reference to this Court. But what the learned Sessions 

Judge has overlooked, I think, is this that in this particular case it 

was not a question of the defendant, having or storing for sale in his 

shop some article which, as one of its ingredients, contained mus- 

tard oil. ‘The report of the analyst seems to me to show that in this 

case thé‘article was mainly mustard oil with a slight admixture of 

linseed oil. In that view of the matter, it seems quite clear that the 

accused was exposing for sale or storing for sale mustard oil 

which was not up to the standard required by the proviso in 

Sub-clause V of section 6(1) which says, “in the case of 

mustard oil, it shall be derived exclusively from mustard 

seed”. Reading that proviso with the main part of the section, 

the effect is that no person shall, directly or indirectly, himself 

or by any other person on his behalf, sell, expose for sale or 
manufacture or store for sale, mustard oil unless it shall be derived 

exclusively from mustard seed. Now, it has been argued before 

me that there can be no offence under the Act of 1919 unless 

the article in question is sold, exposed for sale or stored for sale 

for human constimption and not otherwise. The case of Rakhal 

Chandra Dutt v. Purna Chandra Ghose (1) as also the unreported 

decision of Mr. Justice M. C. Ghose, to which I have been 

referred seem to emphasise the fact that nowhere in this particular 

Act is there any qualification of that description ; it is nowhere 

made an essential part of the offence that what is done should 


(1) (1929) 34 C. W. N. 281. 
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be done with a view to or for the purpose of human consumption 
of the oil, It is quite true, as Mr. Ganguly has said, that the 
articles enumerated in section 6 (1) are articles of food ; and no 
doubt the policy of the Act is to prevent either the sale or the 
exposing for sale or the keeping or storing for sale of articles 
of food unless they are up to certain standard of purity, but it 
cannot rightly be held in my opinion that it is sufficient defence 
for the accused merely to say that it was never intended by him 
that the things should be used for human consumption. It is 
quite clear that the mere placing of a label on a canister con- 
taining some article, if in fact il can be used as an article of 
food, will not help him in escaping a conviction. It seems to 
me that in the present case itis not necessary to go into the ques- 
tion which is the real question raised inthe Reference, namely, 
as to whether it will be an offence merely to expose for sale or - 
even to sell an article which, amongst other things, contains must- 
ard oil. It is quite certain from the report of the Public Analyst 
to the Government of Bengal that the bulk of the commodity, 
which was taken by the Sanitary Inspector was in fact mustard 
oil. 

I think the matter is concluded by the findings of fact arrived 
at by the learned Magistrate and that no fresh question of prin- 
ciple really arises. On the facts of this case, it does appear that 
inthis shop there was stored for sale mustard oil which did not 
conform to the standard required by the section. That being 
80, this Reference is not accepted and the conviction of and 
the sentence passed on the Accused Atul Chandra Pal by the 


-learned Majistrate of Midnapore, Mr. S. K. Majumdar, are 


upheld.. 
D.K, R Reference not accepted : Conviction upheld. 
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Present: Lord Blanesburgh, Sir George Lowndes and 
Siz Dinshah Mulla 


THE OFFICIAL ASSIGNEE OF MADRAS P.C. 
v. 1933- 
~~ 


T. KRISHNAJI BHAT. March, 1}. 


[On APPEAL FROM THE HicH Court oF JUDICATURE AT 
Mapras. | 


Indian Trust Act, (If of 1882) Sec. 66-—Foilowing trust property—Trust funds 
invested in trustee's business—On insolvency of trustee, Official Assignee 
takes the assets subject to charge in favour of the cestui que trust. 


Once a trust is established, the right cf the cestui gue trust to follow the 
trust property or the proceeds thereof does not depend on a rightful or a wrong- 
ful disposition of the property by the trustee. As between the cestui gue trust 
and the trustee, and all parties claiming under the trustee otherwise than by 
purchase for valuable consideration without notice, all property belonging to a 
trust, however much it may be changed or altered in its nature or character, 
and all the fruit of such property, whether in its original or in its altered state, 
continues to be subject to or affected by the trust. 


The defendant received a sum of Rs 10,000 to be invested in his business 
in the name of the plaintiff, then a minor, and it was so invested. Subsequently 
the defendant was adjudicated insolvent, and the Official Assignee sold his stock 
in trade and had funds in his hands divisible among the insolvent’s creditors. 
The plaintiff claimed preferential payment in respect of the Rg. 10,000. 

Held, (allowing the claim), that the transaction being admittedly a trust, the 
plaintiff was entitled to a charge upon the sale proceeds in the bands of the 
Official Assignee. 

Indian Trust Act, 1882, Section 66, referred to. - 


Re Hallett’s Estate, (1), Pennell v. Deffeli - (2) and Taylor v. Plumer, (3) 
relied on. i 


Roscoe v. Winder, (4) distinguished 


Judgment of the High Court, Madras, (59 Madras Law Fournal page 718), 
affirmed. 

Appeal No. 67 of 193: from a judgment and decree of the 
High Court of Madras, dated the 6th December 1929, which 
affirmed a judgment and decree of Mr. Justice Sastri, on the Origi- 
nal Side, dated the 18th August 1926. 


(1) (1880) 13 Ch. D. 696. 
(2) -(1853) 4 DeG. M. & G. 372. 
(3) (1815) 3 M. & S. 562. (4) [r915 ] 1 Ch. 6a. 
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The question for determination in this appeal was whether the 
plaintiffrespondent was entitled to a preferential payment of a 
sum of Rs. 10,000 from the assets of defendants Nos, 1 to 8, now 
vested in the appellant, the Official Assignee of Madras. 

The facts are set out in the -Board’s judgment and in the 
judgment delivered in the High Court and reported in 59 Madras 
Law Journal, page 778, 

DeGruyther, K. C. and Sydney Smith for the Appellant. 


It is only trust property that can be earmarked which is excepted 
under Section 52(1) (a) of the Presidency Towns Insolvency Act, 
1909. Money, though the proceeds of trust property, if undistin- 
guishable from the mass of the insolvent’s property, will be divisible 
amongst his creditors. On the investment of the trust money in 
the business of the defendant’s firm, it became so mixed with the 
other money of the firm that it cannot be distinguished and cannot 
be followed. The cefencant’s fiim was, by the terms of the letters, 
permitted to have the use of the trust money. The mixing up - 
was not, therefore, “ wrongful,” so ss to entitle the plaintiff to a 
charge, and he could only rank asa simple creditor; Referred to 
Official Assignee, Madras x. Stith (1); Official Assignee, Madras 
v. Krishnaswami Naiddu (2); Roscoe v. Winder (3); Re Sykes (4); 
Sinclair v, Brougham (5); í 

In a later Division Bench case in the Madras High Court, the 
judgment now under appeal was not followed; see Nagappa Chettiar 
v. Oficial Assignee of Madras (6). 

Narasminhan for the respondent. 

On the evidence, the appellate Court in India found that the 
plaintiff had sufficiently traced the trust property (the Rs. 10,000) to 
the assets of Tawker and Sons, in the hands of the Official Assignee, 
and on the authority of Hadlett’s case, (7) and Pennell v, Deffell, (8) 
the plaintiff is entitled to a charge on those assets. Refers also to 
Official Assignee, Madras v. Minakshi Vidyasalai Sangam (9). 

DeGruyther, K. C. replied. 


(1) « (1908) I. L. R. 32 Mad. 68. 
(2) (1909) I. L. R. 33 Mad. 154. 
(3) [1915 ] 1 Ch. 62. 

(4) [1909] 2 Ch. 241. 

(5) [19144] A. C. 398, 

(6) (1930) 60 Mad. L. J. 355. 
(7) [1880] 13 Ch. D. 696. 

(8) (1853) 4 De G. M. & G. 372. 
(9) (i929) I. L. R. 52 Mad. 919. 
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Their Lordships’ judgment was delivered’ by | B.C: 

Sir George Lowndes:—On the sth October, r919, one 1933. 
T. Sivasankar Bhat, the father of the respondent, instrutced his The Official Assignee 
uncle Sadasiva Tawker by letter to invest in his firm T. R of Madras 


‘Tawker & Sons a sum of Rs. to,ooo lying with the firm, such T. Krishnaji Bhat, 
investment to be made in the name of the respondent, who was March, 14. 
then a minor, the money to be handed over to him on attaining — 
2r, and the interest in the meanwhile to be paid to the father. 
On the 22nd October following the firm gave him a receipt in the 
following terms : : 
“Recived from Mr. T. Sivasankar Bhat, the sum of rupees ten 
thousand only through Mr, T. Sadasiva Tawker, as fixed deposit in 
the name cf his minor son T. Krishnaji Bhat as per instructions 
contained in Mr. Sivasankar Bhat’s letter, dated 5th instant, carry- 
ing interest at 9 per cent. per annum. ` 
“ Rs, 10,000, 





T, R. TAWKER AND Sons.” 

The interest was duly paid to the end of 1923, when apparently 
the firm, which carried on business as jewellers in Madras, got 
into difficulties, 

On the zznd November, 1923, a suit was instituted in the 
name of the minor against the members of the firm, alleging 
that they were-trustees of the fund and claiming their removal 
from the trust and the appointment of new trustees in their 
place, with a direction to hand over to the latter the Rs. 10,000. 
The defendants put in a written statement by which in effect the 
trust was admitted, but the suit was charged as premature in as 
much as the plaintiff was still a minor and no breach of trust had 
been committed. 

In January 1925, while the suit, which was filed on the 
original side of the Madras High Court, was still pending the 
defendants were adjucated insolvents, and the present appellant 
as the Official Assignee in whom their estate and effects were vested 
was brought on the record. He filed a written statement putting 
the plaintiff to the proof of the factum and validity of the trust 
and denying that the plaintiff was entitled to any preferential claim 
over other creditors. : 

The suit came to trial in August, 1926. The insolvents did 
not appear, and the principal question debated was as to the 
plaintif’s right to preferential payment out of a sum of about 
Rs. 22,000 which had been realised by the appellant by sale of a 
portion of the stock in trade. 
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-P.C. The trial Judge affirmed the plaintiffs claim and made a decree 
1653- declaring his right to be paid out of the Rs. 22,000 in the hands of 
C i A è 
; ing the appel- 
The Oficial Assignee, the appellant with Rs 1,949 for interest, and order ng he pp 
oi Madras lant to bring these sums into Court to be held to the credit of the 


T. Krishnaji Bhat, Plaintiff 

. The Official Assignee appealed and the decree was confirmed. 

w E EE A further appeal is now brought to His Majesty in Council on a 
certificate that a substantial question of law is involved. The 
respondent is now of full age and is personally represented before 
the Board. 

It was suggested before their Lordships that the transaction 
of Octoter 1919 did not censtitute a trust at all but a mere 
deposit in respect of which the respondent would only be entitled 
to rank with the other creditcrs. Their Lordships are however 
unable to accept this contention. No issue on this question was 
raised at the trial, and it is clear that the trust was admitted 
by the cefencants beth Lefore the original Court and in the Court 
of Appeal, and apparently also in the printed case of the appellant. 
In their Lordships’ opinion therefore the appeal must be dealt with 
on this basis and the only pcessible question is whether 
the trust fund can be found in the assets of the trustee firm which 
have come to the appellant. 

The trial Judge held on the evidence that the trust fund 
could be traced into the stock from the sale of which the 
Rs. 22,000 was realised. The learned Judges of the Appeal 
Court were not satisfied that this was established, but they 
thought that the investment of the trust money in the general 
assets of the business was sufficient to give the respondent a 
charge upon the sale proceeds in the hands of the appellant, 
and in their Lordships’ opinion the conclusion to which they 
came was right. 





Under section 52(1) (a) of the Presidency Towns Insolvency 
Act, 1909, property held by an insolvent on trust for any other 
person is excluded from the assets divisible among the creditors. 
The Rs, 10,000 was received by the insolvent firm for investment 
in their business and there is no suggestion that it was not so 
invested in fact. -Nor is it suggested that there were any assets 
of the business which were not taken over by the appellant. 
If it was there when the Official Assignee came in, what he took 
was a mixed fund only fart: of which was divisible among the 
creditors, the Rs. ro,000 being in his hands as much tke property 
of the respondent as it was before the insolvency. There was 


f 
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no allegation that it had Leen lost or ceased to exist before the 
insolvency. If this had been proved the case might possibly 
have been different; see Roscoe v. Winder (1). Their Lordships 
offer no opinion upcn this question as the necessary facts have 
not been pleaded or put in evidence and the burden of proving 
them would clearly be upon the appellant, 

Assuming then that the whole assets of the business, in- 
cluding the Rs. 10,000 as invested in it, passed into the hands 
of the appellant on the insolvency, their Lordships think that 
they so passed subject to any chaige in favour of the respondent 
to which they may have teen subject before the insolvency. 

Much argument wes expended in the lower Appellate Court 
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and before the Board on the doctrine of following trust funds, - 


and it seemed to be suggested that though, if the fund in the 
present case had been improperly employed in the business 
of the trustees the beneficiary would be entitled to a charge upon 
the whole of the assets (see section 66 of the Indian Trusts Act, 
1882), no such right could be accorded to him if the employment 
of the funds in this way was in pursuance of the terms of the 
trust. Their Lordships think there is no substance in this con- 
tention. In the wordsof Sir George Jessel [In ze Hallet?’s Estate, 
Knatchbull y. Hallett (2). 

“There is no distinction, therefore, between a rightful anda 
wrongful disposition of the property, so far as regards the right 
of the beneficial owner to follow the proceeds,” 

In their Lordships’ view the passages quoted by the learned 
Judges of the Appellate Court from the well-known judgment 
of Turner L.J. in Pennell v. Deffel/ (3), axe directly in point, and 
show the length to which the modern doctrines of equity have 
gone in this direction. Their Lordships would in particular refer 
to the folloing passage which occurs at p. 388 of the report :— 

“It is, I apprehend, an undoubted principle of this Court, that 
as between cestui gue frust and trustee, and all parties claiming 
under the trustee, otherwise than by purchase for valuable con- 
sideration without notice, all property belonging to a trust, how- 
ever much it may be changed or altered in its nature or ‘character, 
and all the fruit of such property, whether in its original or in its 
altered state, continues to be subject to or affected by the trust.” 

So too Lord Ellenborough in Zaylor v. Plumer (4), speaking 
of property entrusted to a factor, says :— 


(x) [1915] 1 Ch. 62. «2 (2) [1880] 13 Ch. D. 696 (709). 
(3) [1853] 4 DeG. M. & G. 372. (4) [1815] 3 M & S, 562 (575). 
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T. Krishnaji Bhat. 


Sir George Lowndes. 
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“Tt makes no difference in reason or law into what other form, 
different from the original, the change may have been made . . 
for the product of or substitute for the original thing still follows 
the nature of the thing itself, as long as it can te ascertained to ` 
be such.” 


In the present case once it was admitted that the Rs. 10,000 
was a trust in the hands of T. R. Tawker & Sons to be invested 
in their business and was so invested, it must be taken to have 
remained a part uf the assels cf that business and to have been 
tbere at the date of their inscl\ency, the beneficiaries being 
entitled at all times to a chaige upon such assets in the hands 
of the firm. Upon the insolvency the assets passed to the appel- 


* lant but passed subject to the charge. 


For these reasons their Lordships are of opinion that the 
judgment of the Appellate Court in Madras was right and that 
this appeal should be dismissed and they will humbly advise 
His Majesty to this effect. The appellant must pay the costs of 
the respondent before this Board. 


H. S. L. Polak: Solicitor for the Appellant. 
T. L. Wilson & Co. : Solicitor for the Respondent. 


K. J. R. Appeal dismissed. 


CIVIL REVISION. 


Before Mr. Justice M. C. Ghose. 


GOBINDA CHANDRA CHOWDHURY AND OTHERS. 
v. 
NAGENDRA KUMAR CHOWDHURY* 


Pre-amption, application for—Landlord accepting transfer fee, if entitled to 
pre-empt—Tenant, if a necessary party—Bengal Tenancy Act (IV of 1928) 
section 26F. 

The acceptance of the transfer tee will not destroy the landlords’ right of pre- 
emption under section 26F of the Bengal Tenancy (amended) Act provided the 


* Civil Revision Case No. 169 of 1933 against the order of K. Mukherjee, 
Esq., Munsiff, 3rd Court of Patiya dated r9th November 1932. . 
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application in made within the space of two months of the service of notice. If 
the landlord does accept the transfer fee, he will when his application is granted 
return the transfer fee with interest at the rate of 12} per cent per annum. 
In an application for pre-emption the tenant (vendor) is not a necessary 
party. 
Application for Revision under section 115 Civil Procedure 
Code and section 107 of the Government of India Act. 


Appllication for pre-emption under section 26F of the Bengal 
Tenancy Act. È 


The material facts appear from the judgment. 

Mr. Narendra Kumar Das for the Petitioner. 

Messrs Charu Chandra Sen and Sudhir Kumar Khastagir for the 
Opposite Party. 

The judgment of the Court was as follows : 


M. C. Ghose, J.:—This rule was issued calling upon the 
opposite party to show cause why the order of the learned Mun- 
sif, 3rd Court at Patya, complained of in the petition, should not 
be set aside or why such other or further order should not be 
passed as to this court may seem fit and proper. 

The matter relates to an application made under section 26F 
of the Bengal Tenancy Act for pre-emption of the lands of the 
schedule of the application. It appears that one Kamini Kumar 
Chaudhury sold certain lands tothe present petitioner by kobala 
dated the roth October 1932. The applicant, whois one of the 
landlords, applied within the period of two months after receiving 
the notice for pre-emption under section 26 F of the Bengal 
. Tenancy Act. Thereupon the purchaser Gobinda Chandra Chau- 
dhury mentioned in the notice appeared and stated that he had 
two co-sharers in the purchase. ‘lhe applicant made the two other 
persons parties to the case. The first point taken in appeal is 
that inasmuch as the landlord accepted the transfer-fee which 
was sent to him by post along with notice, he is precluded by 
that fact from his right of pre-emption. The learned Advocate 
has urged that previous to the enactment of section 26] of B, T. 
Act in 1928, the customary law in the country was that when a 
raiyat transferred his land to a purchaser, the landlord either 
accepted a selami from him and recognised him as a tenant or 
refused a selami and sued to eject him from the land, that the 
enactment of section 26F has not altered the principle of the pre- 
vious law, namely, that the landlord must, as soon as he gets the 
-notice, make his election whether he would accept the Trans- 
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fer-fee or refuse the same and apply for pre-emption. The argu- 
ment, however, is not borne out by the wording of section 26F. 
That section plainly enacts that the landlord may apply for pre- 
emption within the space of two months of the service of notice. 
It does not say that the acceptance of the transfet-fee ‘will destroy 
his right of pre-emption. Not only deos the section not say 
anything of that kind but upon reading of clause (3) of that section 
it appears that the landlord may accept the transfer-fee and after- 
wards apply for pre-emption provided that he does so within the 
period of two months of the date of the notice and if he does 
accept the transfer fee, he will, when his application is granted, 
return the transfer-fee together with interest at the rate of 12% 
per cent perannum., ‘There is no other penalty upon him for 
acceptance of the transfer-fee. 

The next point taken is that two of the purchasers were made 
parties more than two months after the notice. But that is because 
the notice, which the purchasers were bound by law to supply 
to the landlord, was a defective notice. They chose to name one 
person as the purchaser and not three persons. Their own omis- 
sion to name all the purchasers cannot he set up as a ground for 
defeating the landlord’s claim, He made his application within 
two months of the, receipt of the notice and impleaded the pur- 
chaser whose name was On the notice. 

The last ground taken is that the vendor Kamini Kumar 
Chowdhury should have been made a party to this application. The 
reply is that the section does not contemplate that the vendor 
should be made a party. 

In the result this application is rejected with costs-hearing fee 
assessed at one gold wohur. 


R. M. Rule discharged, 


Pa) 


Vor LVII] nica ouk. ` 
Before Mr. Justice S. C: Mallik and Mr. Justice R. FE. Jack. 


HAFIZ MAHAMMAD FATEH NASIB 
v. 
Sx. AMINUDDIN anp OTHERS." 


Suit instituted in the ordinary mway—If can be NNE, in forma panperis= 
Courts power. 


_ -A Court can allow a suit to be continued in forma pauperis after it has been 
instituted in the ordinary way. 


Surendra Chandra Roy v, Showdamini (1); Nirmal Chandra Mookerjee y. 
Doyal Nath Bhattacharjee (2); Thompson v. The Calcutta Tramway Co. Lid. 
(3); Regji Patil v. Sakharam (4) followed. : 


Mrs. Selima Sheeham v, Hafea Mahammad Fateh Nashib ( ey distinguished. 


Application under section 115.of the Civil Procedure Code and 
section 107 of the Government of India Act. 


Application to-continue a suit in-forma pauperife 
The material facts appear from the judgment. 
Messrse S. Suhrawardy, Jahnabi Charan Das Gupta and Togesie 


‘Chandra Sinka for the Petitioner. 


Messrs. Nasim Ali and Farhat Ali for the Opposite Partys 
í c. A. V. 

The judgment of the Court was as follows : z l 

Mallik, J.:—This rule is directed against an order made by 
the learned first Subordinate Judge of the 24 Parganas on the 
16th August 31932, whereby he rejected an application of the peti- 
tioner plaintiff, for permission to continue a suit instituted by him 
in the ordinary way, in forma pauperis, 

What happened in the case was this: the petitioner brought a 
suit against the opposite parties for recovery of some property on 
the allegation that it was a part of a wakf estate of which he, the peti- 


tioner, was the Mutwalli. The suit was valued by. him at Rs, 5100 


and the’ plaintiff petitioner paid ad-vaforem court fees on that sum. 


* Civi) Revision Case No, 1131 of 1932 against the. order of Babu Basanta 
Kumar Ray, offg. Sub; Judge, 1st Court Alipore 24 Parganas, dated 16th August, 
1932." 

(1) (1932) 56 C. L. J. 148; 36 Ca W. N. 1035. 

(2) (1877) I. L. R. 2 Cale. 130. 

(3) (1893) I. L. R. 20 Cale. 319. 

(4) (1884) I. L. R. 8 Bom, 615. 

(8) (1932) 36 C. W. N. 567. 


February, 3, Ó, 7. 
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The defendants opposite parties pleaded inter alia that the property 
in suit had been undervalued. The question of valuation was 
heard by the learned subordinate judge on the 6th July, 1932 
and the orders were reserved. On the 8th July, 1932 the petitioner 
made an application to continue his suit in forma pauferis. On 
the 16th August, 1932 the learned judge refused the petitioner’s 
application to continue the suitasa pauper without investigating 
the question whether the petitioner was a pauper or not, apparently 
on the ground that after the suit had been instituted in the ordi- 
nary way the court had no powers to allow the plaintiff to continue 
it in forma ! pauperis and by a subsequent order on the same day 
the learned judge came to the conclusion that the suit had been 
under valued, that the proper valuation was Rs. 20,000 and called 
upon the petitioner to deposit the deficit court-fees. 


The only question that arises for our consideration in the pre- 
sent rule is whether a court can allow a suit after it has been insti- 
tuted in the ordinary way, to be continued in forza pauperis. 


This question on the authority of some decisions of this Court as 
well as of the Bombay. High Court should, in my opinion, be 
answered in the affirmative. In the case of Nirmal Chandra 
Mookerjee x. Doyal Nath Bhattacharjee (1) and in Thompson v. The 
Calcutta Tramway Company Limited (2), it has been distinctly held 
that a Court has the power to allow a plaintiff to continue a suit 
instituted in the ordinary way in forma pauperis and the Bombay 
High Court also in Revi Patil v. Sakharam (3) has held the same 
view. The learned Subordinate Judge thought that the correctness 
of these decisions has been doubted in the case of Mrs, Selima Shee- 
ham x. Hafes Mohammad Fateh Nashid (4), a decision to which one 
of us was a party. But Seima ‘Sheeham’s case (4) is no authority for the 
proposition that a Court has got no powers to grant an application to 
continue a suit in forma pauperis. If the learned Judges in Selima 
Sheeham’s case (4) interfered with the order of the lower Court it was 
not so much on the ground that the Court had no authority to grant 
an application to continue a suit as a pauper, as on the ground that 
the Court should, under the provisions of Order VII, Rule 11, of 
the Code of Civil Procedure, have rejected the plaint. Such a con- 
tingency however, did not arise in the present case. In the present 


(1) (1877) I. L. R. 2 Cal. 130. 
(2) (1893) I. L. R. 20 Cal. 319. 
(3) (1884) 1. L. R, 8 Bom. 615. 
(4) (1932) 36 C. W. N. 567, 
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case the application to continue the suit in frma pauperis’ was 
rejected without any investigation of the question of the petitioner’s 
pauperism and before the petition was actually called on to put in 
any deficit Court-fees. 


Mr. Nasim Ali for the opposite parties drew our attention to the 
fact that the cases of Nirmal Chandra Mukherjee (1) (supra) and 
Thompsen (2) (supra) were cases on the Original Side of this Court 
where the provisions of Order VII, Rule ! 1, of the Code were not 
applicable. But these two cases as also the case of Revjf Patil 
(3) (supra) appear to me to have-been decided in the way in which 
they were decided, on general principles, the general principle that 
where a Court can allow a plaintiff to sue asa pauper, it is only 
reasonable to hold that that Court has the power to allow him to 
continue a suit that has been instituted in the ordinary way, in 
Jorma pauperis. The same view hss been keldin a very recent 
decision of this Court in Surendra Chandra Roy v. Showdamint Roy 
(4) for the reasons stated above I would make the rule absolute 
with costs, hearing fee one gold mohur. 

The order of the learned Subordinate Judge refusing to entertain 
the fetitioner’s application to continue the suit in forma pauperis is 
set aside, and it is directed that the learned Judge should proceed 
with the consideration of that application on its merits. 

In view of what we have got to decide in the present Rule it is 
not necessary-for us to say anything as to what would be the.effect 
of the provisions of Rule 8 of Order XXXIII of the Code, on the 
petitioner’s application. 

Jack, J. :—I agree. 


P, N. R. : Rule made absolute. 


(15 (1877) I. La R. a Cal. 130. 

(2) (1893) I. L. R. 20 Cal. 319: 
+ (3) (1884) I. L, R. 8 Bom, 615. 

(4) (1932) 36 C. W. N. 1035. 
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Before Mr. Justice R. E. Jack and Mr. Justice K, C. Nag. 


SARADA KRIPA LALA AND OTHERS 
A 
THE COMILLA UNION BANK LTD.* 


Stay of execution—Jurisdiction of executing Court—Civil Frocedura Code, 
Secs. 37 and 42 and Order XXI, Rulz 29. 


Under the provisions of sections 37 and 42 of the Code of Civil Procedure the 
Court:to which the decree has been transferred, has powers to stay the execution 
of the decree under Order XXI, Rule 29. The expression ‘such Court’ in 


` Order XXI Rule 29 includes the Court to which the decree was transferred. 


Jirsa Inayat Beg v. Mirsa Umrao Beg (1) not relied upon. 
. Miltun Bibee v. Busloor Khan (2) dissented from. 
- Kassa Mal v. Gopi (3) referred to. 


Where a Court which passed a decree transferred it for execution’ to another 
Court -that Court (i.e. the Court which acer the decree} ceased to have any 
jurisdiction to execute the decree. ` 


Maharajah of Bobbilt y. Sree Rajah Narasaraju (4) referred to, 
` Application under section'rrg of Code of Civil Procedure and 
section ro7 of the Government of India Act. 
Application for stay of execution. 
‘The material facts appear from the judgment. 


Sir N. N. Sircar (Advocate Caen) and Mr. Chandra Sekhar 
Sen for the Petitioner. 


Messrs. J. C. Hazra, S. B. Dutt and ie Ranjan Roy Chow- 
dhury for the Opposite Party. 


The judgment of the Court was as follows: 


Jack, J.:—This Rule has been directed against an order of the 
Subordinate Judge, 2nd Court, Chittagong rejecting‘an application of 
the petitioners made under Order XXI, Rule 29 of the Code’of Civil 
Procedure, on the ground that he had no jurisdiction to stay the 
execution of the decree under Order XXI, Rule 29. 


In this case a money decree was passed against the plaintiffs peti- 


* Civil Revision Case No. 365 of 1933 against the order of Babu Amulya 
Gopal Roy, Subordinate Judge, and Court Chittagong dated the 10th March, 
1932. 

(1) (1929) 122 I, C. 182. 

(2) (1867) 8 W. R. 392. 

(3) (1888) I. L. R. 10 All, 389. 

(4) (1916) L. R. 43 I. A. 238 ; 24 C. L. J. 478. 
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tioners before us and that decree was transferred from the Comilla 
Court to the Court at Chittagong. In that Court the plaintiffs filed 
a suit for setting aside the decree and for recording an adjustment 
and therefore applied to the’Court for stay of execution of the decree 
which had been transferred from the Comilla Court. The learned 
Subordinate Judge held that under the terms of Order XXI, Rule 29 
he was not entitled to stay the execution inasmuch as his Court was 
not the Court which: passed the decree. Under Rule 29 of 
Order XXI “ where a suit is pending in any Court against the holder 
of a decree of such Court, on the part of the person against whom 
the decree was passed, the Court may on such terms as to security 
or otherwise, as it thinks fit, stay execution of the decree until the 
pending suit has been decided.” The learned Subordinate Judge 
relied upon a recent decision of the Allahabad High Court in the 
case of Mirsa Inayat Beg v. Mirza Umrao Beg (1). The learned 
Advocate General on behalf of the petitioners has referred to us 
sections 37 and 42 of the Code of Civil Procedure. Section 37 lays 
down that the expression ‘Court which passed a decree’ or words to 
tbat- effect, shall be deemed to include, where the Court of first 
instance has ceased to exist or to have jurisdiction to execute it, 
the Court which, ifthe suit wherein the decree was passed was 
instituted at the time of making the application for the execution of 
the decree, would have jurisdiction to- try such suit. It is urged that 
inasmuch as the Comilla Court had transferred the decree for execu- 
tion to the Court at Chittagong, it ceased to have jurisdiction -to 
execute the decree. In support of this view the case of Afaharajah 
of Bobbili v. Sree Rajah Narasaraju (2) has been cited, where it 
was held that when a decree of a District Court was sent .to the 
Court of a Munsiff for execution the proper Court in which, to apply 
‘for execution or to take some step in aid of execution’ of the decree 
is the Court of the Munsiff, the original Court. having ceased to 
have jurisdiction. In this view of the case the holder of a decree of 
‘such Court’ under section 37 of the Civil Procedure Code will 
include the Court to which the decree was transferred. Under 
section 42 of the Code of Civil Procedure also: “The Court execut- 
ing a decree sent to it shall have the same powers in executing such 
decree as if it had been passed by itself”. The Chittagong Court 
therefore had powers to stay the execution of the decree which was 
transferred to it under Order XXI, Rule 29. In the Allahabad case 
on which reliance has been placed by the learned Subordinate Judge 


(1) (1929) 122 [. C. 182. 
(2) (1916) L. R, 43 I, A. 238 ; 24 C, L. J. 478. 
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no reference was made to section 37 and section 42 Civil Procedure 
Code. In another decision of the Allahabad High Court in the case 
of Kassa Mal v. Gopi (1), Mr. Justice Mahmood held that the 
words ‘such Court in section 243 of the Code of Civil Procedure 
which corresponds to Order XXI, Rule 29 of the present Code-did 
not limit the exercise cf the powers given by that section only to 
decrees passed by the Court in which the suit was pending. It is 
true that there isa ruling of this Court in the case of Milun Bibee 
ve Busloor Khan (2) in which it was held that in order to make the 
Court in such cases competent to stay execution of a decree it must 
be a decree of the Court in which the suit was pending. That case 
would not be good law at present, inasmuch as, the decree was by 
the appellate Court and it was held that the original Court could 
not have powers to stay execution of the decree because ‘such Court’ 
could not be held to include the appellate Court. But under sec- 
tion 37 Civil Procedure Code clause (1) itis laid down that the 
expression ‘Court which passed a decree’ or words to that effect 
where the decree to be executed has been passed in the exercise of 
appellate jurisdiction, includes the Court of first instance. More 
over in that case no reference was made to section 649 of the old 
Code corresponding to section 37 of the present Code of Civil 
Procedure. > ; 

It seems clear that under the provisions of section 37 and 42 of 
the Code of Civil Procedure, the Court to which the decree has 
been transferred, has powers to stay the execution of the decree 
under Order XXI, Rule 29. 

This Rule is accordingly made absolute, the order of the Court 
below is set aside and the case is sent back to that Court to be dealt 
with according to law under Order XXI, Rule 29. The petitioners 
are entitled to the costs of this Rule, hearing fee one gold mohur. 

K.-C. Nag, J. :—I agree. 


R. M. Rule mae absolute. 


(1) (1888) I. L. R, r0 All. 389. 
(2) (1867) 8 W. R. 392. 
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Before Mr, Justice D. N. Mitter and Mr. Justice Henderson. ~ 


BRAJABALA DHAR AND OTHERS, 
D. 
NETYAMAYEE BISWAS.* 


Letters of administration of a lost Will—Will not found at the time of testa- 
tor’s death or traced afterwards—Proof of terms by parol evidence— 
Presumption. 


If the terms of a Will are sought to be proved by parol evidence, that evidence 
ought to be of extreme cogency such as to satisfy one beyond all reasonable 
doubt the testamentary intentions of the testator. 

Edward Francis Woodward v. Elisabeth Goulstone (1) relied upon. 

‘Where it could not be established by evidence that a Will was found at tbe 
death of the testator or could be traced after his death, the ordinary presumption 
would be that it must have been revoked by the testator. 


Allan v. Morrison (2) referred to. 
Appeal by the Opposite Party. 
Petition for Letters of Administration of a lost Will. 
The material facts appear from the judgment. 


Messrs. Brojolal Chakravarty and Birendra Kumar De for the 
Appellants, 


Mr, Annada Charan Karkoon for the Respondent. 
C. A. V. 
The judgment of the Court was as follows: 


D. N. Mitter, J. : This isan appeal from a decree of the Dis- 
trict Judge of Mymensingh dated the 2sth May, 1931, by which he 
granted what is described in the decree as letters of administration 
of a lost will. It appears that one Gopinath Biswas who was an aged 
and practising Muktear of Netrokona is said to have executed a 
will a short time before his death. The testator died on the 26th 
September 1923. The will according to the case of the propo- 
nent was executed sometime-in October, 1914. It was registered 
in the local Registry office as will appear from the paper which 
although not exhibited was filed along with other papers with the 


* Appeal from Original Decree No. 194 of 1931 against the decree of R, F. 


Lodge Esq., District Judge of Mymensingh dated 25th May 1931. 
Q) (1886)11 A. C. 469. 
(2) [1go0] A. C. 604. 
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application for grant of the letters of administration. That paper 
was one ofthe unexhibited documents and has been printed in 
the last two pages of part II of thé paper-book. Unfortunately 
the Registration Office was burnt and we have not got a copy of 
the certified copy of the will. The case of the proponent is 
that the testator retired with his wife to Benares in November, 
1916, Along with him went his daughter Brojobala one of the 
objectors to the granting of the letters of administration and his 
son-in-law Debendra. The testator is said to have returned in 


` 1917 and as has already been stated died in 1923. Itis significant 


that the present application for letters of administration was not 


` made till the 2rst December, 1929. 


The objectors to the granting of letters of administration really 
raised two contentions before the learned District Judge. It, was 
said in the first instance that as the will was not traced after the 
testators’ death and could not be found the presumption is that 
the will must have been revoked by the testator. The second 
contention in opposition to the granting of letters of administra- 
tion was that the oral evidence which had been given regarding the 
terms of the will is not such as should have been relied upon by 
the learned District Judge. After taking the evidence of both 
sides the learned District Judge has over-ruled the objections of 
the objectors and has granted the letters of administration and it 
is against that decree that the present appeal has been brought. 

The first question which we have to consider in this appeal is as 
to whether on the evidence it has been established that the will was 


‘found after the death of the testator Gopinath and in the second 


place we have to determine whether all the evidence which the 
District Judge has relied on for the determination of the contents of 
the will on oral evidence was ‘sufficient. With regard to the first 
point the learned District Judge has relied on the evidence of the 
proponent of the will viz., the widow of the testator and a number 
of witnesses to whom, it is alleged, she complained that shortly after 
the death of. the testator the will had been taken away by her son- 
in-law Debendra. It is to be observed in this connection that Deben- 
dra did not live long after the death’ of the testator. He died on™ 
the 6th January 1925 ; and the evidence on which reliance has been 
placed by the learned District Judge with regard to her‘complaint 
that the will was taken away by her son-in-law consists of testimony 
of a number of witnesses. With regard to the evidence of the wit- 
nesses to whom she is said to have made the complaint it may be 


, mentioned that one Kamini Kumar Sinha whose evidence is to be 
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found at page 51 of the paper-book states that he heard the com- 
plaint five or six months after the death of Gopinath. It is pointed 
out on behalf of the appellants that this evidence contradicts the 


-evidence of the widow as to the time when this complaint was made 


for it is the case of the widow that complaint was made to this wit- 
ness only a few days after the death of the testator and even before 
the sradk of Gopinath was performed. With regard to the other 
witnesses who speak to the complaint they all put it sometime within 
one year of the death of the testator. It has been rightly com- 
plained on behalf of the appellants that such a testimony should not 
be admitted in evidence. It is said that the evidence of the com- 
plaint if made within a short time after the déath of the testator 
might be admissible on the ground of such evidence being res gestae 
but no such ground exists for admitting the evidence of witnesses 
to whom complaint was made long after the death of the testator. 
We are of opinion that the evidence of such:witnesses may be dis- 
carded on that ground. But apart from that even assuming that 
such evidence can be taken into account they really are contradicted 
by the very important statement which is said to have been made 


. on behalf cf the widow in the certified copy of the petition filed on 


her behalf on the-reth January 1926. This petition which is to be 
found at page 37 Part II of the paper book contains in para- 
graph No. 2 a very important statement on the question asto whether 
the Will was traceable after the death of the testator. She states 
this :““The late Gopinath Biswas executed a Will before his death, but 


` the same not being traceable as yet though searched for, and there 


KJ 


being no probability of the same being found out, petition is made 
for certificate on the present claim. The deceased has left no other 
heirs,” This shows that the widow has now come forward with 
a new case that the Will is not traceable and that Debendra had 
taken it away. One would have expected that in this petition filed 
a short time after the death of Debendra when she was filing this 


petition there was nothing to prevent her from stating that the Will , 


was found after the death of the testator but could not be produced 
because it had been taken away by Debendra and had been secreted 


‘by the son-in-law against whom allegations «í ill-feeling are made in 


the present petition. In these circumstances we are of opinion that 
the evidence does not satisfy us that the Will was traced at the death 
of the testator. In addition to this we have to point out that in the 
application for mutation of names which is to be found at pages 5o- 
52 of the paper book the widow Nrityamoyi applied to be registered 
as the proprietress “holding life interest by inheritance ” and wanted 
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to be substituted in place of her deceased husband the lite Gopi 
Nath Biswas. There is no mention whatever of her getting this pro- 
perty on the basis of any bequest. It is further to be noticed that 
her case is that this Will was kept in a box along with other docu- 
ments and yet we have been shown by the learned Advocate for the 
appellants that a number of documents which have been produced 
in this case and on which she relied were kept inthe same box. 
This circumstance discredits the story that the Will was in the box 
which contained other documents also. In this view seeing that it 
could not be established that the Will was found at the death of 
the testator the ordinary . presumption arises that it must have been 
revoked by the testator. In this connection reference may be made 
to the case cited atthe bar of Allan v, Morrison (1) decided by 
their Lordships of the Judicial Committee where the following 
observations were made by Lord Davey who delivered the judgment 
of the Privy Council: “It was not denied that there is a presump- 
tion [to use the language of Lord Wensleydale in Welsh v. Phillips 
(2)|, ‘that if a Will traced to the possession of the deceased and last 
seen there is not forthcoming on his death, it is presume1 to have 
been destroyed by himself: and that presumption must have effect 
unless there is sufficient evidence to rebut it. Whether this should 
be called a presumption of law or fact does not seem material. It 
may, of course, be rebutted, and [as said by Cockburn, C. J. in 
Sugden v. Lord St. Leonards (3)|, the presumption will be more or 
less strong according to the character of the custody which the 
testator had over the Will.” It would appear that in this case the 
Will was last seen at Benares where according to the case of the 
proponent the Will had been taken by the testator when he went 
there with his wife, daughter and son-in-law. One of the reasons which 
haye been suggested as to why the Will was taken away by Debendra 
is that there was a considerable ill-feeling between Debendra and 
the testator when he (Debendra) came to know of the contents of 


_ the Will which is said to be a Will giving complete proprietory 


interest in favour of Nrityamoyi and power to adopt five sons in 
succession. Our attention has been drawn toa number of letters 
which are proved and admitted to have been written by the testator ` 
to Debendra which would go to show that there was abundant good 
feeling between the father-in-law and the son-in-law, Reference may 
be made in this connection to some of the letters which were printed 


(1) [1900] A. C. Go4, 
(2) (1836) 1 Moo. P. C. 299. 
(3) (1876) 1 Pa D., 154: 
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in the paper book at or about the time of the execution of the Will. 
Tt is not necessary to. refer to these letters in detail. It is sufficient 
to state that the letters satisfy us that there was much good feeling 
between the testator and the son-in-law. A number of witnesses 
have spoken to the circumstance that after the death of the testator 
feelings between the mother-in-law and the son-in-law were strained 
for sometime and sometimes they were on the best of terms. This 
evidence has been relied on for the purpose of showing as to why 
an application for letters of administration was not made earlier. 
Re that as it may it seems somewhat singular that, even if the feel- 
ings between the father-in-law and the son-in-law were such as has 
been alleged on behalf of the proponent, that should be any reason 
for disinheriting the daughter and the daughter’s son. The contents 
of the Will as we shall discuss presently show that the Will in so far 
as the daughter and the daughter’s sons were concerned is inoffici- 
ous as they were disinherited. The Will was also an inofficious Will 
and that the’ alleged contents have to be scanned carefully before 
it should be given effect to. 

We now proceed to deal with the other issue in the case, namely, 
whether the evidence which has been given on behalf of the pro- 
ponent of the terms of Will is sufficient to satisfy the conscience of 
this Court that those were the contents of the Will of Gopinath. 
A number of witnesses have been examined and it is said that they 
are all witnesses of respectibility. The learned District Judge has 
relied on their testimony and there is evidence even on behalf of 
the objectors to show that they were men of respectability. But it is 
to be noticed that it is a rather singular coincidence that some of the 
important witnesses to the Will are witnesses toa Kaduliyat which 
was executed by one Mahim Chandra Sen in favour of Nrityamoyi 
Dasi and datei the roth September, 1928. It was the contention of 
the objector that it is after this Kadu/tyat of the roth September, 
1928 was granted where for the first time an assertion was made that 
Nrityamoyi was the heiress of her husband as also the successor to 
his properties by purchase and bequest with the right of gift and sale 
that the idea was conceived of setting up a Will. ` 

This indeed is a very important circumstance and has to be con- 
sidered in determining the credibility of these witnesses. It is also 
to be borne in mind that the witnesses were speaking of an event 
which happened nearly 17 years before the death of Gopinath and 
no good reason has been given as to why the witnesses should 
remember the contents of the Will at sucha distant date. On the 
other hand it appears that sore of the witnesses have not even seen 
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.the terms of the Will. Ashas been pointed out already in connec- 
tion with the first point the case of the widow regarding the con- 
tents or terms of the Will as spoken to by the witnesses is incon- 
sistent with the lady’s own application with regard to the matter in 
the Land Registration Office where she distinctly said that she was 
possessing the life interest of a Hindu widow in respect of, her claim 
to her husband’s properties. It is to be.noticed that the application 
was filed by Sashi Kumar Chakravarty a-pleader who is said to.be 
one of the witnesses to the Will; and the suggestion which is made 
by the learned advocate for the appellant is that the idea of setting 
up this Will was really conceived of for the first -time when Sashi 
appeared on the scene and that application, Ex. B, was made in 
1926. An indication was given in the said application that there 
was a Will which was not traceable. It also appears that some of 
the witnesses to the. Will were not.on good terms with Gopinath and 
complaint ‘is made and rightly made that it is not likely that these 
witnesses who were inimically disposed towards Gopinath should be 
called as attesting witnesses to the Will; and the suggestion is that 
the real attesting witnesses were not called. It has already been 
pointed out that if we compare the names of the witnesses as given 
in the Ijara for Rs. zoo with the names of the witnesses who have 
been’ called to prove the Will it will appear that they were‘all 
interested parties as they had to support this Ijara and it could only 
be effective if Nrityamoyi had an absolute interest in the property 
as it was set up in that dccument. For the respondent comment 
has been made that even if she had no absolute interest in the.pro- 
perty as the Ijara was qnly for a term of. nine years it was one which 
she could grant as it would be good for her lifetime. The point is 
that in that documerit a statement is made tothe effect that she had 
‘an absolute right in the property. It is very difficult at this distance 
of time to rely on loose statements based qn the recollection of the 
witnesses with regard to what was contained in a Will made several 
years before the death.cf the testator.: In this connection it would 
not be inappropriate to refer toa passage from the decision of 
their Lordships of the. Judicial Committee in the .case of Edward 
Francis Woodward v. Elisabeth Goulstone.(1). Lord Herschell L. C. 
said this:at page 475 of the report “ Now.I cannot. but be alive to 
the extreme danger of establishing a Will merely by parol evidence 
of its contents. The legislature has endeavoured to safeguard the 
interests.and rights of testators by requiring that the expression of 
their testamentary intentions shall be, authenticated in such a 
: _ G)-0886) 11 A. C. 469. 
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manner as to leave no doubt, if possible, that the Court-has before 
it that which really expresses the Will and intention of the testator, 
It is not enough that it is in his own handwriting ; it must, even if in 
bis own handwriting, be authenticated by witnesses who must bs 
present and see the testator sign, and must sign in each’ others 
presence. But if upon mere loose statemerits of the recollection of 
witnesses as to what has been said to them at sometime or other ; 
you were to grant probate of, and to establish asthe Will of the 
testator, something which no one had ever seen or purported to be 
able to depose to from recollection, it seems to me that you would 
be doing that which would be in the highest degree dangerous, and 
the more so when those statements are statements of witnesses (and 
one knows how fallible human memory is even when there is no 
interest to bias it) who have the strongest possible interest in 
remembering what they remember and in forgetting what they forget. 
I think, therefore, that in order to support a Will propounded, 
when it is proved by parol evidence only, that evidence ought to be 
of extreme cogency, and such as to satisfy one beyond all reasonable 
doubt that there is really before one substantially the testamentary 
intentions of the testator.” Keeping these -observations in mind we 
are of opinion that having-regard to the character of the evidence, 
having regard to the witnesses deposing to the events which happen- 
ed 17 years ago, having regard also to the fact that there is no special 
reason for these witnesses for remembering the contents of the Will, 
having regard further to the fact that one of these witnesses made 
statement of including a provision with regard to a bequest in favour 
of-Lord Liseswar which has not been spoken to by other witnesses 
and having regard also to the fact that the Will excludes the daughter 
‘and the daughters’ sons ‘ive do not think that we should be justified 
im granting probate of letters of administration on this oral evidence. 
We are also alive to the circumstance that the learned District Judge 
had the advantage of examining the witnesses himself which we have 

ot.’ Considering all tbe circumstances and probabilities of the case 
and the facts to which-we have already referred we are of opinion 
that it has not been established that the contents of the Will were as 
alleged and the-order directing grant of letter of administration of 
‘the Will should be set aside. 

The result is that this appeal is allowed. ‘The order of the Coust 
below granting letters of administration is set aside. The respondent 
must pay to the appellants all the costs incurred by them both in 
this Court as also in the Court below. The hearing fee of this Court 
is assessed at five gold mohurs. _ ` 
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Henderson, J. :—I agree I cannot place any reliance on the 
evidence on which the petitioner relies to establish the contents of 
the Wil. As my learned brother have pointed that, the learned 
Judge had the advantage of seeing the witnesses himself; but the 
circumstances which have led us to reject their testimony are in no 
way connected with their demeanour in the witness box. 


R. M. Appeal allowed. 


PRIVY COUNCIL. 


PRESENT :— Lord Blanesburgh, Lord Macmillan 
and Sir George Lowndes, 


KODOTH AMBU NAIR, SINCE DECEASED ( NOW 
REPRESENTED BY KODOTH 
KANNAN NAIR ). 


v. 


ECHIKAN CHEREKERE KELU NAIR, 
SINCE DECEASED. 


[ ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS, ] 


Snit for redemption of usufructuary morigage, maintainability of, when 
remedy by way of execution of previous compromise decree time barrad— 
Morigagee estopped by his conduct in former litigation—FParty cannot 
both approbate and reprobate. 


In a suit brought by the appellant to enforce a mortgage, dated the 8th 
Decr. 1892, a compromise decree was passed on the and Jany. 1899 providing 
(inter alia ) that the -mortgagor would remain in possession and pay to 
the appellant within 3 years the principal sum of Rs 31,000 together with a 
yearly rent ; that in default of payment, the appellant should be entitled to 
obtain, by process of execution, possession of the property and to retain the 
same as usufructuary mortgagee, the mortgagor having the right to redeem 
in any year thereafter on payment of the Rs. 31,000 and to obtain delivery 
of the property “by taking out execution’. The mortgagor having made 
default in payment of the rent, the appellant in March 1900 took poégsession 
under the decree and remained in possession as mortgagee. 


Subsequently a further advance was made by the appellant to the mortgagor 
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on a simple mertgage of the same propertles. In the suit and the execution 
proceedings in connection with this later mortgage, the appellant treated the 
first (i. e. the nsufructuary ) mortgage as still subsisting. 

Thereafter, the respondent ( who claimed title through the mortgagor ) 
applied in execution of the compromise decree to redeem the usufructuary 
mortgage, but his application was rejected as time-barred. He then brought 
the present suit for redemption, and the High Court held, on the authorities, 
that though the respondent's remedy in execution of the compromise decree 
was long since barred, the remedy by suit was still open to him, and that the 
suit was not barred by sec. 47 of the Civil Procedure Code, 1908. On appeal 
to the Privy Council, their Lordships ( while not dissenting from this view ) 
held that the appellant’s conduct in the intervening proceedings in the suit 
on the simple mortgage, in which he tacitly acknowledged the right of 
redemption as being still alive, estopped him from now taking the plea that 
the mortgagor’s ( i. e. the present respondent’s ) only remedy was by execution 
of the compromise decree. 

A party cannot both approbate and reprobate. He cannot say at one time 
that the tiansaction is valid and thereby obtain some advantage to which 
he could only be entitled on the footing that it is valid, and at another say 
it is void for the purpose of securing some further advantage. 


Smith v. Baker, (1) and Suith v. Hodson, (2) approved. 

Judgment of the High Court, Madras, ( Z. L. R. 53 Mad. 805) affirmed, 
but on different grounds. 

Apeal No. 5 of 1931 from a decree of the High Court, Madras, 
dated the 3rd October 1929, affirming a decree of the Subordinate 
Judge of South Kanara, dated the 16th August. 1924. 


The appeal arose out of a suit brought by the respondent 
for redemption of certain properties mortgaged to the appellant. 
The appellant contended that the respondent had no subsisting 
right to redeem as the mortgage became merged in a previous 
compromise decree. Both the courts in India held that the 
previous decree did not put an end to the mortgage, and that the 
present suit was not barred by sec. 47 of the Civil Procedure Code. 

The facts of the case appear sufficiently fully from their 
Lordships’ Judgment. The case in the High Court is reported 
ind, L. R. 59 Mad. 805. 

De Gruyther R. C. and Narasimhan for the Appellant. 

P. V. Suba Row and M. K. Nambyer for the Respondent. 

Their Lordships judgment was delivered by. 


Sir George Lowndes, :—The only question in this appeal is 
whether the respondent is entitled to redeem a certain mortgage. 


(1) (1873) L. R. 8 C. P. 350 ( 357 ). 
(2) (1790) 2 Sm. Leading Cas. 140 ( 146). 
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If this right, which has been affirmed by both courts in India, is 
exercisable, it is not disputed that the decree passed by the 
Subordinate Judge on the 16th August, 1924, is correct. 

The mortgage in question was dated the 8th Decemter, 129°, 
and was executed by'members ofthe Beloor Maloor Tarwad.in 
favour of the appellant. On tke 13th September, 1897, the appel- 
lant brought a suit on the mortgage which was compromised, and 
a decree dated the 2nd January, 1899, was passed in accordance 
with the compromise. The terms of this decree were in effect 
that the mortgagors should pay to the appellant within three 
years a sum of Rs. 31,0co, together with a yearly rent in kind 
that in default of payment of the Rs 310co, or of the rent, the 
appellant should be entitled to obtain, by process of execution 
possession of the property and to retain the same as usufructuary 
mortgagee, the mortgagors having the right to redeem in any year 
thereafter on payment ofthe Rs. 31, oe and to obtain delivery 
of the property “by taking out execution.” 

No rent was paid and in March of the following year possession 
was taken by the appellant under the decree. It is not disputed 
that the appellant remained in possession as mortgagee, but-it is 
said that the mortgagors’ only remedy was by execution cf the com- 
promise decree, and that remedy: is long since barred. 

On the 7th December, 1907, the appellant made a further ad- 
vance of Rs. 1675 to the mortgagors on the security ofa simple 
mortgage of the same properties. 

On the 2oth Decemher, 1909, the equity of redemption . of the 
mortgagors was sold in execution of a money decree which had 
been passed against them in other proceedings and was purchased 
by one Subbaraya Kamthi, who on the 22nd April, 1913, assigned 
his rights to the respondent. 

On the 18th September, 1912, the appellant sued on the simple 
mortgage of the 7th December, 1907. He joined as defendants the 
harnavan Of the mortgagor ¢arwad and Subbaraya Kamthi, who 
was described as having purchased the equity of red mption . sub- 
ject to the mortgage in suit and to the usufructuary mortgage for 
Rs, 31,000, which obviously meant the mortgage under the com- 
promise decree. The prayer of the plaint was for payment of the 
sum due under the simple mortgage and that in default the 
property should be sold and the sale proceeds “applied in payment 
of what may be found due to the plaintiff subject to or free from 
the previous usufructuary mortgage in favour of the plaintiffs sarwad 
as the court deems fit.” 


Vou. LVIL] privy cOuNCiL. 


On the 22nd November, 1912, a decree was passed in this 
suit in favour of the appellant providing for sale, in default of 
payment, subject to the usufructuary mortgage, and a final 
decree for sale on these terms was made on the 12th September, 
T914. 

On the 17th December, 1918, after two separate applications 
had been made by the appellant for sale of the property, the 
respondent applied to pay off the decree in right of his assignment 
from Subbaraya Kamthi. In his petition, of which notice was 
given to tbe appellant, he referred to the decree as having been 
passed subject to the payment of the Rs. 31,000 due under the 
compromise decree of January, 1899, and made it clear that 
his object in making the payment was to redeem the earlier 
mortgage. By consent of both parties the sum claimed as due 
under the simple mortgage, which amounted to Rs. 6,115-12-0, 
was brought into court and was paid out to the appellant on the 
18th December, 1918 in full satisfaction of the decree. 

The respondent then applied in execution of the compromise 
decree to redeem the usufructuary mortgage. His application 
was resisted by the appellant as out of time. It was rejected 
on this ground by the Subordinate Judge and his decision was 
confirmed on appeal, the courts holding that the remedy by 
execution was barred on the expiry of three years from the date 
of the decree, #.¢., in January, 1902. 

The respondent then instituted the suit out of which the 
present appeal has arisen praying for redemption, and was met 
by the plea that his only remedy was in execution, and that this 
remedy had already been held to be time barred. 


This contention was rejected by both Courts in India. Upon 
an examination of the authorities they came to the conclusion 
that the remedy by suit was still open to the respondent. The 
Subordinate Judge was also of opinion that having regard to the 
proceedings in the suit on the simple mortgage the appellant 
was estopped from asserting the contrary. The learned Judges 
of the High Court came to no specific conclusion on the question 
of estoppel, basing their judgment on other grounds, but they 
affirmed the facts upon which the Subordinate Judge had relied. 
They say :— ‘It is clear therefore from these proceedings that 
in 1912, i.e., about 20 years after exhibit A, the deed of mortgage, 
and over 12 years after the vajinama decree, the mortgagee 
treated the first mortgage as subsisting and got a decree on the 
second mortgage on that basis.” 
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In the event a decree was passed by the Subordinate Judge 
in the tespondent’s favour on the 16th August, 1924, providing 
for redemption on the terms therein set out, and this was affirmed 
in the High Court by the dismissal of the appeal, 

Their Lordships while not disagreeing with the view taken 
by the learned Judges of the High Court, are of opinion without 
going further into this question that the defence raised by -the 


‘appellant. was not open to him, On the terms of the compromise 


decree of 1899 they. think that it- was not the intention of the 


parties that the remedy by execution - should alone be open to the 


mortgagors. Seeing that it would, as the Courts have held, be 
barred after three years, such a construction would manifestly 
defeat the main object of the compromise which was to leave 
the morigagors in possession for three years, and if after the 
expiry of that period the mortgage debt was not paid to allow 
the appellant to take possession, and again if, and after he had 
so done to entitle the mortgagors to redeem. - That the appellant 
understood this to be the intention is clear from the proceedings 
in the suit on the simple mortgage, which was based upon the right 
of redemption being still alive; the prayer of the plaint would 
on the face of it have allowed. both mortgages to be paid off 
on a sale. It is, their Lordships think, equally clear that it 
was upon the same understanding that the respondent came in 
and paid off the decree in this suit, and that the appellant accepted 
the payment. On no other- view of the facts could he have 
realised the decretal amount. 

- Having. thus, almost in terms, offered to be fedesinwa under 
the usufructuary mortgage in order to get payment of the other 
mortgage debt, the appellant, their Loxdships think, cannot now 
turn round and say that redemption under the usufructuary. 
mortgage had been barred neaily 17 years before (after?) he so. 
obtained payment. It is a well accepted principle that a party 
cannot both approbate and reprobate. He cannot, to use the 
words Of Honeyman J. in Smith v. Baker (1), “at the same time 
blow hot and cold. He cannot say at one time that the transac- 
tion is valid and thereby obtain some advantage to which he 
could only be entitled on the footing that it is valid, and at 
another say it is void for the purpose of securing some further 
advantage.” See also ger Lord’ Kenyon C, J. in Smith v, Hodson 
(2), where the same expression is used. l 


(1) (1873) L. R. 8 C. P. 350 (357) 
(2) (1790) 3 Sm. Leading Cas., 140 (146) 
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It is objected for thé appellant that this view of the case 
is not admissible inasmuch as no estoppel was pleaded and no 
issue was framed with regard to it. It is clear, however, that 
the question was raised before the trial Judge and that the appellant 
had a sufficient opportunity then of meeting it. Nor is it sugges- 
ted now that there are any other material facts which could, have 
been proved had the issue been formally raised. Their Lord- 
ships therefore think that this objection has no weight. 

For the reasons given they think that this appeal fails and 
should be dismissed with costs, and they will humbly advise 
His Majesty accordingly. : 

T. S. L. Polak & Co.,: Solicitors for the Appellant. 

Harold Shephard : Solicitor for the Respondent. 


KJR Appeal dismissed, 


Present: Lord Thankerton, Sir John Wallis, and Sir Lancelot 
Sanderson. 


NAWAB SULTAN BEGUM AND OTHERS 
0. 
NAWAB QAMAR ARA BEGUM, 


[On APPEAL FROM TRE Curler Court or Oupa at Lucknow.] 


Pardanashin lady, gift by—Burden of Proof. 


Held, on the evidence, that the appellants, who claimed certain properties 
under-a gift made in their favour by a Mubammadan pardanashin lady, had 
sufficiently discharged the initial onus which lay upon them and had ‘established 
that the donor knew and realized what she was doing. 


Judgment of the Chief Court of Lucknow, reversed on the facts. 


Appeal No. 19 of 1931 from a judgment and decree of the Chief 
Court of Oudh, dated the 6th November 1929, partly confirming 
and partly reversing a judgment and decree of the Subordinate 
Judge of Lucknow, dated the 23rd May 1928. 

‘The main question on the appeal was whether certain properties 
formed part of the assets left by one Nawab Abida Begum, a parda- 
nashin lady, who died on the 25th September 1924. The facts of 
the case are fully set out in the Board’s judgment, 
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Dunne K. C. and S, Hyam tor the Appellants. 

Abdul Majid for the Respondent, 

Their Lordships’ judgment was delivered by 

Lord Thankerton :—This is an appeal from a decree of the 


“Chief Court of Oudh, dated the 6th November, 1929, which varied 


a decree of the Court of the Subordinate Judge-of Lucknow, dated 
the 23rd May, 1928. 


The respondent instituted the present suit on the 29th March, 
1928, for partition of the estate left by Nawab Abida Begum, 
a Shia Mabomedan lady, who died on the 25th September, 1924, 
aged about 8o years, and leaving three step-sisters as her heirs. 
The respondent is the grand-daughter of one of the three sisters, 
since deceased, and she claims one-third of the estate left by 
Abida Begum. 

The appellants are defendants in the suit. Appellant No. 1 
is the purchaser of the right title and interest of the two other 
sisters of Abida Eegum in her estate, and, as such, is entitled to 
two-thirds thereof. The remaining appellants are the husband 
and children of appellant No. 1. The appellants hold several 
properties which are claimed by the respondent to belong to the. 
estate of Abida Begum. 

Abida Begum was twice married but had no children. Her 
first husband died in 1889, and she inherited part of his wasika, 
or government pension, which brought her Rs. 293-10-2 per 
month. On her mother’s death in 1894, this pension was increased 
to Rs. 542-14 per month, and in 1910 it was again increased to 
about Rs. 800 per month, which she drew up to her death. In 
1898, under the compromise of a decree that she had obtained 
for her dower and her one-fourth share of her first husband’s 
estate, she received Government Promissory Notes for Rs. 26,000 
and Rs. 5247 cash, in addition to certain moveables which she 
had taken in part satisfaction of her decree. 

About 1894 Abida Begum married Abid Husain Khan, by a 
muta marriage, as her second husband. He was also a Shia 
Mahomedan and a widower, having two daughters, Fatima 
Begum and Sultan Begum (appellant No. 1), then aged about 
six and four years respectively. Abid Husain had been the 
salaried medical attendant of Abida Begum’s first husband. Abid 
Husain died on the 22nd November, 1g10, leaving as his héirs his 
two daughters, his mother Jafri Begum, and his widow Abida 
Begum. It may be added that in 1902 appellant No. 1 had been 
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married to appellant No. 2, who was the grandson of Abida’s only 
brother, who had predeceased her, and that appellants Nos. 1 and 2 


continued to live in family, with Abida Begum until the latter’s Nawabs 


death. 

As regards Abida Begum, there can be no doubt that sbe 
remained a capable woman up to the date of her death, that she 
allowed Abid Husain to manage all her affairs from after her 
first hushand’s death until his own death, and that she hada 
devoted affection for both appellants Nos. 1 and 2 and for their 
children. The learned Judges of the Chief Court state, “ We do 
not believe that she was of commanding intellect or of great 
business capacity, but the evidence shows to us that she was a 
lady of an intellect as high as the intellect of most ladies of her 
birth and of her upbringing and that she preserved her faculties 
to a somewhat surprising extent to the date of her death 
The conclusions which we draw from the facts here are that Nawab 
Abida Begum was at the time of her husband’s death of intellectual 
capacity greater than that possessed by most of the ladies of a 
similar position to her own, that she was very devout, spending 
her time largely on religious observances, that she had certain 
literary tastes which were connected with her religion (her poems 
were religious) and that she, a chidless woman, lavished her 
affection upon the daughters of Abid Husain. She further 
showed kindness to other members of his family, having Jafri 
Begum, her husband’s mother, to live with her and on the evidence 
treating his other relations, with great consideration. She appears 
to haye been a woman singularly disinclined to extravagance. 
She seems to have lived well within her income. We shall discuss 
later what became of her savings. She clearly was not a woman 
who wasted her money. Onthe other hand, she husbanded her 
resources, She lived modestly ina house which had not cost a 
great deal of money and was apparently happy in the exercise of her 
religious duties and in the society of her favourite Sultan, Sultan’s 
husband and Sultan’s children.” In substance this agrees with 
the conclusions expressed by the Subordinate Judge, and their 
Lordships accept it as correct. 

The properties in suit consist of (1) properties in respect of 
which Abida Begum had executed deeds of transfer in favour of 
Abid Husain or his heirs, (2) properties purchased by Abid 
Husain, the sale deeds being in his favour, and (3) properties 
acquired in the name of appellant No. r or appellant No. 2, or 
their children. The main case for the respondent, as plaintiff, was 


461 
P.C. 
1933. 
ww 
ultan Begum 
v 


Nawab Qamar Ara 
Begum. 





Lord Thankerton. 


P.C, 
1933- 
uy 
Nawab Sultan Begum 
v. 
Nawab Qamar Ara 
Begum, 


lord Thankerton. 


' THE CALCUTTA LAW JOURNAL. (Von LVII. 


that Abida Begum wasan old and imbecile woman of weak intel- 
lect, who was entirely under the influence of Abid Husain, and appel- 
lants Nos, `r and 2, and that they thus obtained the transfers un- 
der head (rt) and the use of her monies for the acquisitions under 
heads (2) and (3). The main case in defence was that the proper- 
ties had been acquired by Abid Husain and appellants Nos. 1 and 2 
out of their own monies, and a denial of the -alleged incapacity 
of Abida Begum or the exercise of any undue influence by them. 

The question raised in this appeal relate only to four properties 
and rest upon a somewhat changed basis of argument on both 
sides. 

As would be inferred from what has been already stated, the 
respondent’s case of incapacity and undue influence has been 
rejected by both Courts, and further it has been held that the 


‘respondent is precluded from claiming any of the properties acquir- 


ed by Abid Husain because of the action of Abida Begum in accep- 
ting, as widow and an heir of Abid Husain, her share in the par- 
tition of Abid Husain’s estate, these properties being included 
as forming part of that estate, although it seems clear enough that 


. the monies used for the purchases belonged to Abida Begum. 


The four properties remaining in dispute are (a) War Loan 
Certificates of the face value of Rs. 24,000, purchased in the name 
of appellant No, 1 in May, 1917, at a cost of Rs. 22,800 ; (4) War 
Bonds of the face value of Rs. 12,000, purchased in the name of 
appellant No. 2 in August, 1918, at par; (¢) two adjoining, plots 
of land purchased in 1917 at a cost of Rs, 1,050, on which'a 
building named “ Sikandar Manzil” was subsequently constructed 
at a cost of about Rs. 10,000, one plot being taken in the name of 
appellant No. xı and the other in the name of her infant son, 
appellant No. 3; and (d) the rights under a registered deed of 
sale dated the 26th October, 1923, executed by Abida Begum in 
favour of the infant children of appellant No. 1, who are appel- 
lants Nos. 3—6, purporting to sell to them, for a consideration 
of Rs, ro,o00, her right title and interest in a one-third share of 
two houses which her mother left in 1895, subject to a mortgage 
of the year 1893 for Rs. 9,000. 

As regards properties-(a), (ô) and (¢) the appellants do not 
now dispute that the necessary monies for these transactions 
must be taken to have been supplied by Abida Begum, but they 
maintain that they were effectively gifted to them by Abida 
Begum. The respondent denies this and maintains that they 
were benami transactions on behalf of Abida Begum, and that 
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they formed part of ter estate. Shortly after the death of Abida 
Begum appellant Nos. 1 and 2 sold the, War Loan and War 
‘Bonds and, in their place, purchased for Rs. 35,000 a perpetual 
maintenance of Rs. 2,100 a year. 

The Subordinate Judge held, on the evidence, that properties 
` (a), (6) and (c), or the money for their acquisition and for the 
erection of the building on (c), were gifted by Abida Begum to 
the respective appellants in whose name they stood, but the 
Chief Court reversed that finding, differing in the inference to be 
drawn from the facts, These facts are fully detailed in both 
judgments, and it is- unnecessary to reiterate them in detail. 
Their Lordships prefer the conclusions of the Subordinate Judge. 
In their opinion, all the circumstances go to support this view. 
Abida Begum had made a wakf of the monies she had recovered 
from her first husband’s estate, and was able not only to live 
comfortably on her wasika, but to make very considerable savings 
out of it; it was from these savings that the various properties 
in suit were acquired. Her only brother was dead, and she had 
only the three half-sisters, apart from her second husband and 
his family, her devotion to whom has already been stated ; 


these relations made it a most natural thing that, after the death ` 


of Abid Husain, she should make gifts to appellant No. 1 and her 
husband and family, who would not be among her heirs. On 
the other hand, it is not clear that any advantage would be 
gained by her carrying out benami transactions in favour of 
parties other than her heirs. But the decisive fact, in their 


Lordships’ opinion, is that, as found by the Subordinate Judge, 


the interest on the War Loan was drawn by appellant No. 1, 
and the War Bonds remained in the possession of appellant No. 2, 
who drew the interest on them.. In the case of “ Sikandar 
Manzil? the house is named after appellant No. 2, and this, 
along with the other circumstances, is sufficient, in the opinion of 
théir Lordships, to prove the gift of this property. The respon- 
dent maintained that, Abida Begum being a pardanashin lady, 
the, appellants had failed to prove that she knew and realised 


- . what she was doing ; their Lordships are of opinion that, in view 


of the findings of the Subordinate Judge, the appellants have 
discharged their burden of proof in this respect. 

As regards property (d), there is no doubt that the considera- 
tion of Rs, 10,000 was borrowed from the bank by appellants 
Nos. r and 2 and was handed over to Abida Begum in the presence 
of the Sub-Registrar at the time of the transaction, and that the 


¢ 


463 


P.C. 


1933 
nd 
Nawab Sultan Begum 


v 
Nawab Qamar Ara 
r Begum. 


Lord Thankerton, 


464 


P.C. 


——— 


"1933. 
nye 
Nawab Sultan Begum 


v. 
Nawab Qamar Ara 
Begum. 


Lord Thankerton. 


mamane 


THE CALCUTTA LAW JOURNAL (Vor. LVIL. 


debt to the -bank was subsequently repaid in instalments. The 
appellants maintained that it was a genuine sale, the price being 
provided by them. Both Courts below have held that the 
transaction was not a genuine sale, the form ofa sale deed and 
the handing over of the money being a mere farce. The appellants 
accept these findings, and now seek to maintain that the property 
was gifted by Abida Begum, but this was not pleaded nor was it 
included in the issues, and there was no investigation into the 
facts in order to ascertain whether the gift was completei accord- 
ing to the .requirements of Mahomedan Law ; accordingly, their 
Lordships are unable to entertain or consider this contention. 

In result, the appeal will succeed as regards (a) the War Loan 
Certificates for Rs. 24,coo; (6) the War Bonds for Rs. 12,000 ; 
and (c) the “ Sikander Manzil” property, and will fail as regards 
(d) the interest in the two mortgaged houses.’ It follows that 
the decree of the Subordinate Judge dated the 23rd May, 1928, 
should be affirmed, and that the decree of the Chief Court dated 
the 6th November, 1929, should be reversed in so far as it granted 
decree in the respondent’s favour for Rs. 12,000, being one-third 
of the War Loan and War Bonds, and for a one-third share in the 
“Sikander Manzil.” : 

As regards costs in the Chief Court and of this appeal, their 
Lordships are of opinion, in view of the grounds expressed by 
the Chief Court for their decision as to costs in their Court and 
the partial failure of this appeal ona lesser point, that substantial 
justice will be done by giving the appellants the costs of this 
appeal, and not disturbing the decree of the Chief Court in this 
respect. Their Lordships will humbly advise His Majesty accord- 
ingly. 

Barrow, Rogers and Nevill: Solicitors for the Appellants. 

Harold Shephard: Solicitor for the Respondent. 


K. J. Re a Appeal allowed in part. 
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Before Mr, Justice D. N. Mitter and Mr. Justice Md. C. Ghose 
BASANTA KUMARI DEBYA 


v. 


NALINI NATH BHATTACHARJEE.* 


Alaint—Separate valuation for purposes of jurisdiction and Court-fees—Court 
Fees Act, (VII of 1870) Section 7 (IV) Clause (c), if complied with., 


In a suit for a declaratory decree where consequential relief is prayed, which 
falls under section 7 (IV) (c) of the Court Fees Act, the plaintiff is entitled to 
put his own valuation on such a suit, subject to sections 4and g of the Suits 
Valuation Act and he must do so by putting down one single and entire sum as 
representing the value of the total reliefs sought by him. 


In the matter of Kalipada Mukhorji (1) followed. 


Where in a plaint it was stated ‘ that for the purpose of ascertaining the juris- 
diction of the Court the value of the reliefs is laid at Rs. 7178-8 annas thatis 
Rs. 5000 in deposit in the bank and Rs. 187-8 annas in interest thereon, altogether 


Rs. 5187-8 annas, plus Rs: 681 the value of the two jotes and Rs. 1000 value of 


the zemindari, in all Rs. 7168-8 annas plus Rs. 10 on account of the permanent 
injunction and a Court-fee of Rs, 20-12 annas is paid, being Rs 20 for the prayer 
for declaration and annas 12 for the permanent injunction.’ 


- Held, that in putting-the valuation for purposes of jurisdiction and Court-fees 
the provisions of section 7 (IV) clause (c) of the Court Fees Act were not strictly 
complied with and the splitting up of the valuation for the purposes of jurisdic- 
tion and for the purposes of Court-fees was contrary to law. 


Appeal by the Defendants, 

Suit for declaration and permanent injunction. - 

The material facts appear from tbe judgment. 

Messrs. Kshitish Chandra Chakravarty and Bhudar Haldar ior 
the Appellant. 

Afessrs. Urukramdas Chakravarty and Asadussaman for the 
Respondent.. l 

The judgment of the Court was as fullows : 


D. N. Mitter, J. :—This is an appeal by the defendant against 
an order directing the plaint to be returned to the Munsif’s Court 
as in the opinion of the Subordinate Judge the suit was triable by 


» Appeal from Original Order No. 376 of 1931 against the order of S. 
Mukherjee, Esqc., Subordinate Judge of Murshidabad dated the 1 5th May, 193% 
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the Munsiff which according to him was the proper Court to try. It 
appears that the plaintiff now respondent instituted a suit against the 
defendant now appellant who happens to be the wife for declaration 
and a permanent injunction in respect of immovable and other 
properties. , 

In paragraph No. 1r of the plaint the plaintif stated that 
for the purpose of ascertaining the jurisdiction of the Court the 
value of the reliefs is laid at Rs. 7178-8 annas, that is Rs. gooo in 
deposit in the bank and Rs. 187-8 annas in interest thereon, altoge- 
ther Rs. 5187-8 annas, plus Rs. 681, the value of the two fuses and 
Rs, 1000 value of the zemindari, in all Rs. 7,168-8 annas plus Rs. 10 
on account of the permanent injunction and a Court-fee of Rs. 20-12 
annas, is paid, being Rs. 20 for the prayer for declaration and 
annas 12 for the permanent injunction. An objection was taken by 
the defendant with regard to the inadequacy of Court-fees paid on 
the plaint and it was contended thata suit for declaration of title 
to the property being valued at more than seven thousand 
odd and the reliefs for injunction having been valued at Rs. ro it 
was a valuation with regard to the injunction which was the con- 
sequential relief sought which should determine the jurisdiction of 
the Court and reference was made in this behalf to a decision of 
their Lordships of the Judicial Committee in the Privy Council case 
of Sunderabai v. The Collector of Belgaum (1). It appears that in 
the plaint the plaintiff in putting the valuation for the purposes of 
jurisdiction and Court-fees did not follow strictly the provisions of 
section 7(IV) clause (c) of the Court Fees Act. He split up the 
valuation for the purposes of jurisdiction and for the purposes of 
Court-fees. This was contrary to a recent decision of this Court in 
the matter of Kaii~ada Mukherji (2) which came before the present 
Chief Justice Sir George Rankin, The learned Chief Justice points 
out in that case that in a suit for a declaratory decree where con- 
sequential relief is prayed which really falls under section 7(IV) (c) 
of the Court Fees Act, the plaintiff is entitled to put his own valua- 
tion on such a suit, subject to sections 4 and 9 of the Suits Valuation 
Act and he must do so by putting down one single and entire sum 
as representing the value of the total reliefs sought by him, It is 
conceded by Mr, Urukramdas Chakravarty for the respondent that 
there is not in the plaint of his client such a single valuation as is 
contemplated in the decision of the learned Chief Justice. In such 
circumstances the procedure laid down by the learned Chief Justice 


(1) (1918) 461, A. 155 L L. R. 43 Bom 376; 233C, W.N. 753. 
{2} (1930) 34 Cs We N, 870. 
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should have been followed in this case and before the Subordinate 
Judge could have returned the plaint to the plaintiff for presentation 
to the Munsiff’s Court he should have asked the plaintiff to amend 
his plaint by putting in one single valuation as is required under 
section 7 clause (IV) (c) read with section 9 of the Suits Valuation 
Act, 

The result, therefore, is that the order of the Subordinate Judge 
returning the plaint is set aside and he is directed to allow the plain- 
tiff to amend his plaint in accordance with the decision of the learned 
Chief Justice to which attention has already been drawn, and after 
the plaintiff has put ina single valuation on his plaint to determine 
whether it is to be tried by him or by the Munsiff, 

The plaintiff is entitled to get from the defendant the cost of the 
preparation of the parer-books which it is said amounts to Rs. 95. 
There will be no order as to other costs. 

Hi. C. Ghose, J. :—I agree. 


R Ms Appeal allowed, 


RE 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice and 
Mr, Justice H. G. Pearson, 


SHADAN CHANDRA BHANDARI 
v, 
SEWNARAIN GOLABRAI AND ANOTHER 
AND 
R ~ RAM PROSAD SUKLA 
p 
SEWNARAIN GOLABRAI AND ANOTHER.* 


2 
d 


Presidency Ti owns Insolvency Act (II of 1909), section 36, scope of —Jurisdiction » 


Court to examine insolvent or a third party after order for discharge. 
Under section 36 of the Presidency Towns Insolvency Act, a Court has power 
to direct the examination either of a third party or of the insolvent even atier the 
insolvent’s discharge has taken effect. 


* Appeals from Original Orders Nos, 79 and 92 of 1932 against the orders p 
Mr. Justice Ameer Ali dated the 2oth July 1932 and and August 1932, 
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Re : Hatipada Rakshit ex parte Binodini Dassee (1) referred to. 


Sir N. N. Sircar ( Advocate General) and Mr, N. C. Chatterjee 
for the Appellants in Nos. 79 and 92. 


Messrs. S. N. Banerjee, K. P. Khaitan and B. M. Agarwal for 
the Respondents in Nos. 79 and 92. 


The judgment of the Court was as follows : 


Rankin, C. J. :—In this case we have before us aoa No. 79 
which is an appeal from an order of the 2oth of July 1932 whereby 
the learned Judge exercising jurisdiction under the Presidency-towns 
Insolvency Act made an order for the examination of the appellant 
as a witness under section 36 of the Act. The other Appeal (No. 92) 
is from an order made by the learned Judge onthe znd August 1932 
whereby one of the insolvents was directed to be examined under 
section 36. - The question which arises in the present case ʻis the 
question whether the learned Judge had jurisdiction to make that 
order having regard to the fact that the insolvent obtained an order 
for discharge on the 29th March 1931. By that order his discharge 
was suspended for six months but the order of discharge was drawn 
up and completed in January 1932. The question is whether after 
discharge has taken effect it is within the power of the Court under 
section 36 to direct either that a witness be examined or that the 
insolvent himself be‘examined as a witness. . 

In this Court there is authority against the appellant in the case 
of Ke : Haripada Rakshit exparte Binodini Dassee(1) In ‘that case 
Mr. Justice Greaves for reasons which I respectfully consider very 
sound held that the Court has power after discharge to make an 
order under section 36 in the case of a third party-but he had some 
little doubt whether, having regard to the provisions of section 43 of 
the Act, an order could be made forthe examination of the 
insolvent. 

In my judgment, under section 36 of the’ Act the Court has 
power to direct the examination either of a third party or of the 
insolvent. It has to be remembered that while an insolvent may be 
well entitled.to his discharge within reasonable time.after the com- 
mencement of the insolvency it may nevertheless be necessary that 


aed 


after his discharge has taken effect the properties belonging to’the ' 


insolvent’s estate should be administered by the Official Assignee. 
The law makes it absolutely clear because not only is ‘there sec- 
tion 33 which putsa duty upon the insolvent to attend upon the 


’ Official Assignee and to do everything necessary to enable the estate 


(1) (1916) L L, R, 44 Cale. 374, 


Vor. LVII.] HIGH COURT. 469 


to be collected and distributed among the creditors:but by section 43 wah 

it is expressly provided that “a discharged insolvent shall give such 1923. 
assistance as the Official Assignee may require in the realisation and Shadan Chandra 
distribution of.such of his property as is vested in the Official Bhandari 
Assignee.” One also has to remember that in certain circumstances Sewnarala Golabrai 
the Official Assignee takes for the benefit of the creditors the after- — 
acquired property of the insolvent, that is to say, the property Sia 


acquired after adjudication at any time before the discharge takes 
effect. So that the mere passing of the order of discharge may in 
many cases leave a considerable amount of winding up administra- 
tion to be carried out. The principle of the matter is that both 
before and after discharge the insolvent is put under the duty to 
assist in every way the liquidation of the assets for the benefit of 
his creditors. That is very extensive and that is his primary duty. 
Section 36 is a section which applies not specially to the insolvent 
himself but to any member of the public who is in a position to give 
information respecting the insolvent’s property. This has often 
been called an inquisitorial section. It being necessary that the 
man’s property should be handed over to a stranger—a public offi- 
cial for administration, that public official has to rely upon other 
people for his information. Very often an insolvent may be hostile 
or an individual creditor may be unwilling-to give information. He 
has, therefore, compulsory power under the order of the Court or 
rather, to put the matter more correctly, the Court is given compul- 
sory power which it may exercise in a proper case for the benefit of 
the creditors and also for other purposes, that is to say, for investi- 
gating the public interest into the conduct of the insolvent, If 
alter the insolvent has received his discharge he is substantially 
speaking in the same position as before as regards his liability to give 
all proper assistance in the administration of his estate, it would 
indeed be anomalous if there were no power in the Court to have . 
him examined formally when such examination is necessary in the - 
interest of the administration. It is suggested that the whole part of 
the Act from section 9 down to section 45 is heade] “ Proceedings 
from act of insolvency to discharge” ; but it will be seen that in that 
part of the Act a large number of matters are dealt with; as, for 
example, it is in that part of the Act that we come across section 44 
with reference to “fraudulent settlements” and there are various 
other matters which are not logically dealing with “ proceedings 
from act of insolyency to discharge.” After all, the heading must 
not be taken at the‘foot of the letter. We have to look at the subject’ 
matter of the sections and section 43, for example, is dealing with 
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ores proceedings and position after discharge. Ido not myself doubt 
1933-, that the power of the Court under section 36 applies after discharge 
Shadan Chandra 204d applies both to the insolvent and other persons, In these 
Bhandari circumstances, as it is not suggested that tke learned Judge was 


Sewnarain Golabrai, Wrong as a matter of discretion in making the order, it appears to 


Rankin, C. ş. ae both the appeals must be dismissed with costs in both the 


Pearson, J. :—I agree. 
Mr. K. K. Sen: Attorney for the Appellant in No. 79. 
Mr. S. K. Mukherjee: Attorney for the Appellant in No. 92. 


Khaitan & Co.: Attorneys for the Respondents in Nos. 79 
and 92. f 
R. M. Appeals dismissed, 


APPELLATE CIVIL. 
Before Mr. Justice S. C, Mallik and Mr, Justice R, E. Jacke 
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Rent—Agreement bezond the amount allowed by section ao of the Bengal 
! Tenancy Act—Bengal Tenancy Act (VII of 1885) Section 29, scope of. 


A landlord is not entitled to enhance the rent by agreement with the tenant 
beyond the amount allowed by section 29 of the Bengal Tenancy Act except in 
circumstances which are not really- in violation of the terms of section 29 of the 
Act, e.g. the settlement of a dona fide dispute as to the rate of rent and to 

„avoid further litigation, or in settlement of a bona fide dispute as to the area of 
the holding. 

Where fresh lands have been added to a holding by encroachment or otherwise 
and the tenant has agreed to pay additional rent for the actual area the landlord 
is not bound by the terms of section 29 of the Bengal Tenancy Act as the new 
holdings are not identical with the old, bnt in such cases the landlord must prove 
that there has actually been an increase in the area of the holdings. 


Appeal by the Defendant. 


*- Appeals from Appeilate Decrees Nos. 73 to 75 of 1931 against the decrees of 
Babu Manmatha Nath Choudhuri, Subordinate Judge of Rangpur dated the roth 
June 1930 affirming that of Babu Mati Lal Chakravarty, Munsiff, 1st Court Kurj- 
gram dated the 28th February 1929, 
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Suit for rent. 
The material facts appear from the judgment. 
Mr. Abinash Chandra Ghose for the Appellants 


Messrs, Atul Chandra Gupta and Biraj Mohan Roy for the 
Respondent, 
The judgment of the Court was as follows: 


Jack, J. :—These three appeals have arisen out of three analog- 
ous rent suits, Rentis claimed for the years 1331—1334 B.S. at 
the rate of 


Rs, A. G 

29 Ir 9 ) 2048 

412 3 respectively in Suits Nos. 1075 

213 O0 f Ir25 m 

The defendants maintain that the rent is 

Rs. A. o. : 

23 3 3 2048 

210 114 in Suits Nos. 1075 respectively. 
2 3 0 1125 


The suits were decreed at the rates claimed, by both the Courts, 
the Appellate Court merely repeating inan abbreviated form the 
judgment of the First Court. The learned Munsiff refers to the fact 
that the plaintiff does not claim rents at enhanced rates on the 
ground of increase in area of the lands in suit, he claims rents on 
the basis of fresh assessment which was accepted by the tenant who 
paid enhanced rents amicably for three years according to the new 
assessment. He adds that evidence is wanting for the establishment 
of a case under section 52 of the Bengal Tenancy Act, and in this he 
is correct, for there is no satisfactory evidence as to the area for 
which rent was originally paid at the rates at which the tenants still 
claim to hold the land. There is no proof, for instance, that the 
area was measured when originally let out, nor what the standard of 
measurement was. So far the Courts below are entirely correct, but 
I think the learned Munsiff is wrong in holding that section 29 of the 
Bengal Tenancy Act has no application in these cases. The land- 
lord is not entitled to enhance the rent by agreement with the tenant 
beyond the amount allowed by section 29 of the Bengal Tenancy 
Act, except in circumstances which are not really in violation of the 
terms of section 29 of the Act c. g, the settlement of a Jona fide 
dispute as to the rate of rent and to avoid further litigation, Seo 
Sahoy Panday v, Ram Rachia Roy (t) and Bota Mandal v, Manin- 


(1) (1891) L L., R. 18 Cale 333 


47t 


Cw, 


19336" 
—— 
Ajad Bakt Mandal 
v. 
Rebati Mohan 
Choudhury. 


February, 28, 


— 


473° 


Cwu. 


1923- 
e , 
Ajad Bakt Mandai 


v. 
Rebati Mohan 
Choudhury. 


Fack, F. 


THE CALCUTTA LAW JOURNAL, [Vou Lit. 


dra Chandra Nandy (1) or in settlement of a dona fide dispute as to 
the area of the holding Kedar Nath v. Manindra Chandra Nandi 
(2): Manindra Chandra Nandi v. Kaulat Sheikh (3). No doubt 
where fresh lands have teen added to a holding by encrcachment or 
otherwise and the tenant, have agreed to pay additional rent for the 
actual area the landlord is not bound by the terms of section 29 of 
the Bengal Tenancy Act as the new holdings are not identical with 
the old, but in such cases he must prove that there has actually 
been an increase in the area of the holdings, This the landlord has 
failed to do in these cases and the tenants maintain that the areas 
are unchanged. 


In so far therefore as the enhancements of rent in these cases are 
in excess of the amounts allowable according to the terms of 
section 29, Bengal Tenancy Act they are illegal and the rents must 
be reduced accordingly. f 


The plaintiff will therefore get a decree for rents at the rates of 
Rs. 25 annas 13 and 3 gandas, Rs.3 and 334 gandas, Rs. 2 annas 8 
and 434 gandas respectively with cesses in proportion. The claim 
for damages is dismissed. The parties will bear their own costs 
throughout. f 


Mallik, J.:—I agree f 
R. M. ; Appeals allowed. 
(1) (1914) 21 C L. J. 325: 


(2) (1909) 11 C. L. J. 106. 
(3) (1923) 28 C. W. N. 264. 
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Before Mr. Justice D. N. Mitter and Mr. Justice M. C. Ghose. 


NIRMALA SUNDARI DEBI Civa. 
V. 1933+ 
oa 

GOLAP BASINI DEBI.* February, 8, Qs 


Remand--Suit decreed on one issue —Reversal on appeal but remand for trial 
on other issues— Preliminary point, meaning of—Civil Procedure Code 
(Act V of 1908) Order XLI, rule 23. 

The words ‘ preliminary point’ as used in order XLI rule 23 Civil Procedure 
Code are not confined to such legal points only as will be applied as a bar in 
suit but comprehended all:such points as may have prevented the Court from 
disposing of a case on the merits whether such points are pure questions of law 
or pure questions of fact. 

Malayath Veetil Raman Nayar v. Krishnan Nambudripad (1) and Ram- 
narain v. Bhawanidin (2) followed. 

Banka Behari Deb v, Birendra Nath Dutt (3) referred to. 

In a suit for setting aside an. award and decree on various grounds the issue 
as to jurisdiction was taken up first and the suit was decreed upon that 
issue, The order was set aside on appeal and the case reminded under the pro- 
visions of order 41 rule 23 of the Civil Procedure Code for trial of the other 
issues. On appeal the objection was taken that the order of remand was bad. 

Held that the true test of deciding as to whether a decision of an issue was 
a decision of a preliminary point or not was whether the decision of that issue 
prevented the decision on the other issues and as it could not be said in-the 
present case that the decision df other issues was prevented by a decision of issue 
as to jurisdiction, the order of remand was bad. 


Appeal by the plaintiff. 

Suit for setting aside an award. 

The material facts appear from the judgment 

Messrs. Brojolal Chakravarty and Sachindra Kumar Roy for the 
Appellant. . p 

Afessrs, Gunada Charan Sen and Satinira Nath Roy Chowdhury 
for the Respondents, 

. The judgment of the Court was as follows : 

D. N. Mitter, J.:—This is an appeal against an order of February, 9. 
remand made by the District Judge of Dacca on the 24th March — 

* Appeal from Appellate Order No. 205 .of 1932 against the Ordér of 
A. G. R. Henderson, Esqr. District Judge of Dacca dated the 24th March 1932 


reversing the order of Babu Som Nath Chakravarty, Munsiff, 3rd Court Dacca 


dated the 31st July 1931. 
(1) (1922) I. L. R. 45 Mad. 900. (2) (1884) I. L. R. 9 All, a9, 
(3) (1927) I. L. R. 55 Calc. 219% 
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D. N. Mitter, F. 
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1932 The learned District Judge evidently purported: tò» act 
under the provisions of. order. 41, rule, 23 of the Code of Civil 
Procedure. The point in this appeal raises ‘a question as to 
whether the remand was justified by the provisions jof the said 
order and the said rule. f 

It appears that the plaintiff who is the appellant before us 
instituted the present suit for setting aside a previous award and 
decree on various grounds. Her case is that the defendant _ brought 
a suit based on a right of, easement against her in the Munsif’s 
Court at Dacca and that after several adjournments in that suit 
the plaintiff's husband without her consent and knowledge referred 
the matters in dispute in that suit in addition to other matters 
which were outside the suit to arbitration; that the arbitrators 
submitted an award and a decree followed on the award, that the 
plaintiff knew nothing of these proceedings and that she came to 
know about the award later and commenced. the present suit in 
which this appeal arises. Her contention is' based on various 
grounds. She submitted in the first instance that the reference to 
arbitration was without her consent and knowledge and authority, 
that she took no part in the arbitration proceedings, that the award 
was vitiated by fraud and misconduct, and further that the award 
and the decree following on it were without jurisdiction, fraudulent, 
null and void and liable to be set aside. These facts were challenged 
by the defendant in the suit and several issues were framed of 
which it is neccssary to refer to issue “ No. 5 which challenged the 
validity of the previous award and decree on the ground of want 
of jurisdiction and raised the contention that the award and the 
decree were nullities. The Munsif took up this issue first and he 
was of opinion that the award was without jurisdiction. He accord- 
ingly decreed the plaintif’s suit, He held that the decree in a 
previous Title Suit No. 1087 of 1929 passed by the 6th Court of 
the Munsif was null and void and was without jurisdiction and 
ought to be set aside. With regard to the prayer for permanent 
injunction the Munsif was of opinion that the question of the perma- 
nent injunction against the execution of the decree did not arise as 
the decree was set aside by him. 

Against this decision an appeal was taken to the Court of the 
District Judge of Dacca. The learned District Judge was of 
opinion on this issue—issue No. 5—that the award was not a 
nullity and he sent back the case to the Munsif’s Court for trial of 
the other issues in the case. . 

Against this decision the present appeal has been preferred 
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and it has been contended by Mr. Brojolal Sastri who appears for 
the appellant that the order of remand is:bad seeing that provi- 
sions of Order 4r, rule 23 do not apply to the present case, as the 
decision of the first Court was not on a preliminary point within 
the meaning of that rule but was a decision on the merits of the 
case, 

A question arises as to whether this contention is right or not. 
It is to be noticed that „the decision on issue No. 5 was really a 
decision affecting the merits of the case. The plaintiff challenged 
the previous decree and award on various prounds and various 


allegations of fact and those facts were challenged by the defen- . 


dant in the course of the suit and upon which several issues were 
joined. The Munsif thought that after having decided issue No. 5 
which affected the merits of the case it was not necessary to decide 
the other issues more particularly issue Nos. 2 and 3 as to whether 
the plaintif assented to a reference to arbitration or not. It is 
argued for the respondent by Mr. Sen that as the Munsif did not 
decide all the issues in the case the decision must be taken to be 
a decision on a preliminary point. His contention really is that the 
entire suit has not been decided. That contention cannot bè given 
effect to. The suit was cecreed although it was not necessary for 
the Munsif to decide all the issues in the view that he took of 
issue No. 5. The true-test of deciding as to whether a decision 
of issue No. 5 was a decision ofa preliminary point or not is to 
see whether the decision of this issue prevented the decision on 
the other issues. It could not be said that the decision of other 
issues was prevented by adecision of issue No. 5 as the Munsif 
distinctly said that as the plaintiff succeeded on one of the grounds 
of attack of the arbitration and the proceedings following the arbi- 
tration it was not necessary to deal with the other: grounds of 
attack of the arbitration proceedings and the award and the decree 
following the same. We are of opinion that the meaning of the 
words ‘preliminary point’ has been correctly laid down by the 
decision of a Full Bench of the Madras High Court in the case of 
Malayath Veetil Raman Nayar v. Krishnan Nambudripad (1). 
Chief Justice Schwabe pointed out in that case that the true test 
in cases of this kind is that laid down by the very learned Judge 
Mr. Justice Mahmud in an early Allahabad case viz. the case of 
Ramnarain v. Bhawanidin (2) where the learned Judge points out 
that the words‘ preliminary point’ are not confined to such legal 


(1) (1922) I. L. R. 45 Mad. goo. 
(2) (1884) I. L. R. 9 All. 29. 
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points only as will be applicd as a-bar in suit but comprehended 
all such -points as may have prevented the Court from disposing 
of the case on the merits whether such points are pure questions 
of law or pure questions of fact. Mr. Justice Oldfield pointed 
out in the same case thata preliminary point must be one 
which must be independent of the merits. It can hardly be said 
in this case that a decision of .issue No. 5 was not a decision on 
the merits, The view we take also receives,some support from the 
decision of this Court in a recent case—the case of Banka Behari 
Deb vy. Birendra Nath Dutta (1) in which Mr, Justice Page, as he 
then was, took the same view. 

We are of opinion, therefore, that the order of the learned 
Judge must te set aside and he is directed to rehear the appeal in 
accordance with law. 

It is to be noticed that there are certain mistakes in the original 
judgment of the appellate Comt due perhaps to the mistake of the 
typist It appears that the learned District Judge dictated this 
judgment and in four places of his judgment he has used the 
expression “the suit was dismissed” although asa matter of fact 
the suit was decreed by the Munsif. 

No order is made on the applicatior. 


The costs of the appeal will abide the result—hearing-fee in this 
Court teing asseseed at two gold mohurss 


M. C. Ghose, J. :—I agree. 
P. N. R. Appeal allowed, 


(1) (192 I, L. R. 55 Calc. 219. 
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SPECIALBENCH. 


Before Sir George Claus Rankin, Knight Chief Justice, Mr. Justice 
H. G. Pearson and Mr, Justice M. N. Mukerji. 


JIBAN KRISHNA CHAKRABARTY 
v. 
ABDUL KADER CHOWDHURY.* 


Under-raiyai— Notice of ejectment previous to amendment—Amended Act com- 
ing into operation lefore expiry of the term of notice—Bengal Teaancy Act, 
(VII of 1885 B. C.) Section gob (old) and 48c (nem)—~New act if 
retrospective. 


A notice was given by the landlord to an under tenant without, any 
written lease under Section 49b of the Bengal Tenancy Act before its amendment 
by Act IV of 1928 lo quit at the end of the agricultural year following the year in 
which the notice was given and before the period of the notice expired, Sec- 
tion 49b was replaced and substantially altered by Section 48C of the new Act. 
The question arose whether the new Act could affect the effect or operation 
of the notice, ` . 

Held, that the amending Act did not contain any provision giving to it a 
restrospective operation. It did not affect the present case and the present case 
was governed by the old Act. 

Suit for ejectment. 


The appeal first came on for hearing before Mr. Justice 
D. N. Mitter and Mr. Justice M. C. Ghose who differed in opinion 
and-delivered the following judgments. 


D. N. Mitter, J:—This is an appeal against an order of 
the Additional District Judge of Chittagong, remanding a suit 
to the Court ofthe Subordinate Judge of that District for retrial 
in accordance with law. 


The suit in which this appeal arises was brought by the plain- 
tiff, now Appellant, for a Ceclaration of plaintifi’s raiyati right to 
the lands mentioned in the plaint and for eviction of the Defen- 
dant from the same. There is also a prayer for recovery of the 
rent in kind with damages and mesne profits. Plaintiff alleged that 
there was a service of notice upon the Defendant under section 49 


* Appeal from Appellate Decree No. 47 0( 1932 against the decree of Mr. S. 
Basu, Additional District Judge of Chittagong, dated the roth July,1931, reversing 
that of Babu Akhoy Kumar Chakravarty, Subordinate Judge of Chittagong, 
dated the goth January 1931. i 
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of the Bengal Tenancy Act butțtas the Defendant refused to vacate, 
the present suit has been brought. 

- The defence to the suit is that no notice was served on him 
and that the ‘Defendant had acquired permanent rights in the 
un ler-tenancy. 


Several issues were framedin the suit and the Court of first 
instance found that as the pattah granted by the plaintif creating 
a Kaimidar raiyaty right in the Defendant offended against the 
provisions of section 85 of the Bengal Tenancy Act as it stood 
before the amendment by Act IV of 1928 (B. C.) it must be 
treated'as non-existent‘and the under-raiyati must be regarded as 
one without a written lease. He held further that there. has been 
proper service of notice uncer section 49 and the tenancy was 
thereby cetermined. He <ccordingly decreed plaintiffs suit in 
part declaring his raiyati title to the disputed lands and directing 
recovery of Žas possession; plaintiffs claim for price of d4ag paddy 
was also decreed. 

. Orvappeal the Appellate Court was of opinion that the suit 
should have been decided under section 48C of the amended | 
Bengal Tenancy Act and not under :old section 49(b) of the Act 
as it stood before the amendment. He held that the learned Subor- 
dinate Judge having based his decision on an obsolete section of’ 
law, there wes no proper trial of tle appeal before him and the 
suit should be remitted to the Subordinate Judge for retrial. 

Against this order of remand the plaintiff has preferred the pre- 
sent appeal and it is contended that the notice under section 49(b) 
having been given on the 13th of April, 1928, before the new amen- 
ded ‘section 48C came into force, the tenancy was determined on 
the 13th of April, 1929, although by that time the Bengal Tenancy 
Amendment Act had come into operation. It is‘argued that no re- 
trospective operation can be given to a statute unless retrospective 
operation is either expressly given or is to Le inferred by necessary 
implication. Iam of opinion that this ccrtention must preveil. 

Section 49 (b) runs as follows :— 

“An under raiyat shall not be liable to be ejected by his 
landlord except when holding otherwise then under a written lease 
for a ‘term, at the end of the agricultural year next following the 
year in which a notice to quit is served upon him by his landlord.” 

The notice: given under this section expired at the end of the 
agricultural: year, ie, on the 13th of April, 1929. The right to 
evict accrued in the plaintiff as soon as a proper notice to quit: 
was given, although the right could not take effect in possession 
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till the 13th of April, 1929, when the new Act came into operation. 
-Once a notice is given, the tenancy will inevitably -be determined 
upon its expiration and Courts have-.gone so far as to hold that 
when the notice to quit is given by the landlord or tenant, the 


Civit. 


Jiban Krishna 
Chakrabarty 


‘party to whom it is given is entitled to insist upon it and it cannot Abdul Kader Chow- 


be withdrawn without consent of both. See Taylkur v. Wildin (1). 
As Baron Bramwell has put it in the same case, “ A tenant from 
year to year has an interest in the land for so long as neither party 
gives a six month’s notice to quit; when that is done, the estate 
is determined.” These observations of Bramwell, B. have been 
approved of in Freeman vy. Evans (2). Warrington, L. J. said 
“ Bramwell, B. put the point in the neatest and most precise terms 
that could be used. He said if the notice to quit is given, the 
tenancy is atanend.” On the expiration of the agricultural year, 
plaintifl’s right would take effect in possession but he had a vested 
right to evict the moment the notice was given, i.e, 13th April, 
1928. 

The great jurist, Austin, in his lectures on jurisprudence has 
drawn prominent attention to two classes of vested rights and it 
is instructive to reproduce here what the learned jurist says on this 
topic, for it is .pertinent to the matter under consideration in this 
appeal : 

“ Before I proceed to contingent rights, or to chances or possi- 
bilities of rights, I must remark that vested rights, or rights pro- 
perly so called, are divisible into two classes: qst present or 
vested rights which are coupled with a present right to enjoyment 
or exercise: 2ndly present or vested rights which are not coupled 
with a right to present enjoyment or exercise. 

“For example: If I am absolute owner of land or a movable 
not subject to aright in another of limited duration, I have not 
only a present right to or in the subject, but also a right to the 
present possession of it; that is to say, a present right to enjoy or 
exercise my present right of ownership. 

“But if the subject be let to another, I have a present right 
of ownership without a present right to exercise my right of owner- 
ship: I have merely a reversion, expectant on the determination 
of the lease, and which, till the lease determine, cannot take effect 
in possession.” 

See Austin’s Jurisprudence, Vol. II, page 857. 

The right of the landlord in the present case falls within the 

(1) [1868] L. R. 3 Exch. 303. 
(2) [1922] 1 Ch. 36 (46). 
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second ciass of vested rights. The plaintif has a right to the 
reversion expectant on the determination of the under tenancy. 
The under-tenancy is determined on the expiration of the period 
of the notice which is one year from the date of service. The 
legal effect of the notice to quit under Section 49B of the Bengal 
Tenancy Act is to determine the.tenancy on the expiration of the 
agricultural year. The landlord has a vested right to require the 
tenant to abandon possession at the end of the agricultural year 
following the year in which noticas is given and the legislature 
cannot interfere s> as to impair this vested right unless the legisla- 
ture intended the amending Act to be retrospective in its opera- 
tion either by express enactment or necessary intendment. A 
vested right is one in respect of which all the events necessary to 
bring it into existence and vest it in a party has happened. Notice 


. to quit has been duly given under the oll Act anl the right to 


evict the under-lenant on the expiration of the notice has vested 
in the landlord from the moment of the notice, and cannot be 
affected by change of legislation before the expiration of period of . 
notice. 


It was not a mere contingent right, as on the expiration of 
the agricultural year the ‘tenancy will inevitably be determined. 
See also Ava on Landlord and Tenant, 6th Edition, 683. The 
coming into operation, therefore, of the amende1 Bengal Tenancy 
Act of 1928, could not take away from the right of the plaintift 
landlord to evict on the expiration of the notice. The new provi 
sions of Section 48C of the Bengal Tenancy Act cannot touch the 
right of the landlord to evict the tenant at the expiration of the 
agricultural year—a right which was in existence at the passing 
of Act IV of 1928 as it is not in accordance with sound principles ` 
of interpreting statutes to give them a retro spective cffect—See 
the observations of Lord Lindley in Mohammad Abdus Samad v. 
Qurban Husein (1), 

No rule of construction is more firmly establishei than this: 
that a retrospective operation is not to be given to a statute so as 
to impair an existing right or obligation, otherwise than as regards 
matters of procedure unless that effect cannot be avoided without 
doing violence to the language of the enactment. If the enact- 
ment is expressed in language which is fairly capable of either 
interpretation, it ought to be construed as prospective only. In 
a recent decision, Delhi Cloth and General Mills Co. x. Income 


(G) (1903) L. R. g1 I. A. g0; L L R. 26 All. 119; 8 C. W. N. 201. 
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Tax Commissioner, Delhi (1), their Lordships of the Judicial 
Committee approved of this rule of construction and observed as 
follows :— 

“The principle which their Lordships must apply in dealing 
with this matter has been authoritatively enuriciated by the Board 
in the Colonial Sugar Refining Co. v. Irving (2), where it is in 
effect laid down that while provisions of a statute dealing merely 
with matters of procedure may properly, unless that constriction 
be textually inadmissible, have retrospective effect attributed to 
them, provisions which touch a right in existence at the passing of 
the statute are not to be applied retrospectively in the absence of 
express enactment or necessary intendment. See also Sadat Al 
v. Dalimuddin (3) and Negra v. Sayer Pramanik (4). 


I have examined the provisions of Section 48C and I can find 
nothing in this section to justify the conclusion that it was intended 
to touch existing rights. A reference has been made to Cl. (d) 
and the second proviso Cl. (2) of Section 48C by the learned 
Advocate for the respondent as justifying an inference that the 
provisions were retrospective. I cannot agree with his contention. 
It has further been argued by him that the landlord acquired no 
rights till after the expiration of notice I have already answered 
this contention in an earlier part of my judgment. The learned 
Advocate for the respondent has relied on Queen v, Inhabitants 
of Magwan (5). That was no doubt the former view. Asis 
pointed out by Maxwell in his Interpretation of Statutes, where 
an Act expired or was repealed, it was formerly regarded in the 
absence of provision to the contrary, as having never existed except 
as to matters and transactions past and closed. Where, therefore, 
a penal law was broken the offender could not be punished under 
it if it expired before he was convicted although the prosecution 
was begun while the Act was still in force, and Queen v, Juhabt- 
tants of Magwan (5) is cited in support: Maxwell : 728, 6th Edition. 
But the learned author points out that since then under the provi- 
sions of 38(2), Interpretation Act of 1889, any repeal by that Act 
or any subsequent Act, unless the contrary intention appears, does 
not affect the previous operation of any enactment so repealed or any 
thing duly done or suffered thereunder or affect any right, privi- 


(1) (1997) L. R. 54 1. A. 425; L L. R. 9 Lab. 284; 32 C. W. N. 237. 
(2) [1905] A. C. 369. , 

(3) (1948) I. L. R. 56 Cale. 512; 32 C, W. N. 1190. 

(45 (1927) I. L. R. 55 Cale. 67. 

(5) (1838) 8 A. & E. 496. 
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lege, obligation or liability acquired, accrued or incurred under 
any enactment so repealed, and these are precisely the words of 
Section 6, Cl. (b) or (c) of the General Clauses Act of 1897, by 
which the present case is governed, Queen v, Inhabitants of 
Magwan (1) is, therefore, not good law now, either in England or 
India, as Maxwell points out that that was the former view. 


Under Section 6(b) of the General Clauses Act of 1897 the 
operation of the notice duly given under the previous enactment 
cannot be affected by any new enactment ; under Section 6, Cl. (c) 
nor can it affect any right to determine the tenancy acquired under 
the Tenancy Act before its amendment by Act IV of 1928 (B.C.) 


For the above reasons this appeal should be allowed and the 
case should Le sent back to the Additional District Judge in 
order that he may re-bear the other questions raised by. the appeal 
before bhim and proceed to determine the same in accordance 
with law. The appellant is entitled to costs of this appeal. We 
assess the hearing fee at t gold mohur. 

I regret very much I have to differ from my learned brother 
but after the best consideration that 1 have been able to give to 
the case, I can come to no other conclusion than that reached 
by me. 

M. C. Ghose, J.:—Tbis appeal arises out of a suit by the 
plaintiff landlord to recover khas possession by evicting the defen- 
dant under-raiyat after a notice under Section 49(b) of the Bengal 
Tenancy Act as it was in 1928. The notice was served on the 
13th April, 1928; the cause of action arose on 13th April, 1929 
and the suit was brought on r5th April, 1930. The primary Court 
decreed the suit. The lower Appellate Court has set aside the 
decree of the primary Court and remanded the case for retrial in 
accordance with the amended Bengal Tenancy Act. The relevant 
words of Section 49{b) are these: “An under raiyat shall not be 
liable to ke ejected by his landlord except at the end of the 
agricultural year next following the year in which a notice to quit 
is served upon him by his landlord.” This section was repealed 
on the 2zst February, 1929. The question is what the effect of 
the repeal is in the circumstances of this case. The learned 
Advocate for the plaintiff has argued that the right to evict the 
tenant accrued to the plaintiff as soon as he served the notice 
and although Section 49{b) was repealed before the notice ran its 
course, the notice having been given would inevitably upon its expira- 


(1) (1838) 8 A. & E. 496. 
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tion determine the tenancy. The case of Zaylenr v, Wildin (1) was 
quoted in support of the argument. I am of opinion that the 
facts of that case are different from the facts of this case. ‘There, 
one Morgan was a yearly tenant of the plaintiff and in considera- 
tion of the plaintif continuing Morgan’s tenancy of the farm, the 
defendant gave the plaintiffa guarantee for the rent of the farm 
in the occupation of Morgan. Afterwards Morgan fell into arrears 
and the plaintiff gave him notice to quit the farm on the expira- 
tion of the current years tenancy. But before the expiration of 
the notice the arrears were paid by Morgan and the plaintiff 
withdrew the notice. The followiug year Morgan was again in 
arrear of rent. The plaintiff sued the defendant on the above 
guarantee. Their lordships held that the old tenancy was deter- 
mined by the notice to quit, that the guarantee applied only to 
the tenancy which existed at the time when it was given, that that 
tenancy having expired by the notice, the defendant was not liable 
On the guarantee. In that case the law remained the same during 
the period of the notice. In this case, however the enactment 
upon which the notice was based was itself changed before the 
expiration of the notice. It is urged for the respondent that the 
operating point of time was not the date when the notice was given 
but the date when the notice was due to expire and as the enact- 
ment was changed before the date of expiration the notice was of 
no effect. The learned Advocate for the respondent has quoted 
Craies on Statule Law, 3rd Edition, page 345, where it is stated 
“In order to decide whether any particular transaction is affected 
by the repeal of an Act, it is necessary to ascertain whether the 
transaction in question was complete or incomplete at the time 
the Act was repealed. Thus, ifan Act gives right to do anything, 
the thing to be done, if only commenced but not completed before 
the Act is repealed, must upon the repeal of the Act be left in statu 
quo. If by virlue of some statute a right becomes vested upon 
the completion of some certain transaction, but not before, no 
right whatever will have been acquired if the statute in question 
is repealed before the transaction is complete.” [Me Millan v. 
Dent (2) ] 

It was urged by the learned Advocate for the plaintiff appellant 
that the amendment should not te allowed to have retrospective 
` effect, and that no amendment should be allowed to touch 
a vested right. I am of opinion that a vested right means a 


(1) [1868] L. R. 3 Exch, 303. 
(2) [1907] 1 Ch. 107. 
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right which a person has acquired or which has accrued to him. 
The question here is on what date did the pldintif acquire the 
right to evict the tenant. Section 49(b) is quite clear that the 
right to evict does not arise except at the end of a year after 
service of notice. Therefore no right had accrued to the plaintiff 
on the date when Section 49{b) was repealed. Section 6 of the 
General Clauses Act provides that the repeal of an enactment shall 
not affect any right acquired under the enactment repealed or 
affect any legal proceeding or remedy in respect of such right. 
In this case the right to evict the tenant was not due to be acquired 
until after the repeal of the enactment. On these grounds I am 
of opinion that the judgment of the lower prec Court is 
correct. I would dismiss the appeal with costs. 

The Court.—There has been a diflerence of opinion between 
us on a question of law. We state below the point of law on which 
we differ, : 

A notice was given by the landlord to an undertenant under 
Section 49{b) of the Bengal Tenancy Act before its amendment 
by Act IV of 1928 (B. C.) to quit at the ènd of the agricultural 
year following the year in which notice is given and before the 
period of the notice expires, Section 49(b) is substantially altered 
by Act IV of 1928. The question is whether the new Act which 


is not retrospective in its operation can affect the effect or opera-- 


tion of the notice. One of us thinks that the right to evict the 
undertenant vests in the landlord from the date of the notice 
although the right-does not take effect in possession till after the 
expiration of the period of the notice; and that this right is not 
affected in view of Section 6(b) and (c) of the General Clauses 
Act, 1897 ; the other of us thinks that the right to evict the under- 


tenant vests in the landlord noi on the date of the notice but on, 


the expiration of the notice. Ifthe former view is right then the 
ameriding Act IV of 1928 dces not apply; if the latter, then the 
amending Act applies. The question is which view is right? 
Under Section 36 of the letters patent the point has to be heard 
by one or more of the other Judges. The matter is, therefore, 
laid before the Hon’ble the Chief Justice for appointing one or 
more Judges for deciding the point on which we differ according 
as he thinks ft. Our seperate judgments are appended hirewith. 
. [The matter then came up for hearing Lefore Rankin, C.J, 
Pearson and Mukerji, JJ.] 
Dr. Radha Binode Pal aad Mr. Narendra Kumar Das for the 
Appellant. 
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The judgment of the Court was as follows :— Jiban Krishna 
Rankin, ©. J.—In this case the learned Judges of a Division Chakrabarty 
Bench hearing the appeal have differed in opinion upon a question Abdal Kader Chow- 
of law which has been stated and referred to us under Cl. 36 of dhury. 
the letters patent. March, 1 3. 
The suit was a suit for ejectment and for certain other reliefs Ea 
with which we are not now concerned, It was found by the trial 
Court that the plaintiff was a raiyat and that though he had pur- 
ported to grant a permanent interest to the defendant by a regis- 
tered patta, this instrument was, at the date of its execuf§on, invalid 
by reason that it offended against the provision of Section 85 of 
the Bengal Tenancy Act, so that for purposes of ejectment the 
position of the defendant was that he was an under raiyat without 
any written lease ; and that accordingly, under Section 49, he was 
liable to be ejected at the end of the agricultural year, provided 
that in the previous agricultural year the plaintiff had served upon 
him a notice to quit. 
The facts alleged by the plaintiff and found by the trial Court 
to have been proved are: that before the end of agricultural year 
1927-28, namely on the rath of April, 1928, the defendant was duly 
served with a notice to quit, so that he became liable under Sec- 
tion 49 to be ejected on the 13th of April, 1929, that is to say, on 
the expiry of the agricultural year 1928-29, 


The foregoing references to the Bengal Tenancy Act refer to 
that Act as it stood before it was amended by Bengal Act IV of 
1928 which came into operation on the 21st of February, 1929, 
about two months before the date on which the plaintiff became 
entitled to evict the defendant under the previous law. By the 
amending act, Section 49, together with certain other provisions 
governing the ejectment of under-raiyats, was repealed and was 
replaced by a new section, viz., Section 48C. In lieu of the provi- 
sion that an under-raiyat shall not be liable to be ejected by his 
landlord, when holding otherwise than under a written Jease except 
at the end of the agricultural year next following the year in which 
notice to quit is served upon him by his landlord, the provision 
under the amending Act is that an underraiyat shall, subject to 
the provisions of this Act, be liable to ejectment on the ground 
that the tenancy has been terminated by his landlord by one year’s 
notice expiring at the end of the agricultural year when he holds 
the land otherwise than under a written lease, provided than 
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under-raiyat shall not be liable to be ejected on this ground if he 
has been admitted in a document by the landlord to have a perma. 
nent and heritable right to his land, or been in possession of his 
land for a continuous period of 12 years or has a homestead 
thereon. Moreover, under the new Act, he can not be ejected, 
even if he does not come within the terms of this proviso, unless 
the landlord satisfies the Court that he requires the land for his 
own homestead or for cultivation by himself or by members of his 
family or by hired servants, or with the aid of partners. The 
amending Act does not contain any provision giving to it retros- 
pective effect. . 

In the trial Court the case was treated as arising under the 
old law and on the assumption that the new Act did not affect it. 
The lower Appellate Ccurt held that the case must be governed 
by the provisions of the new Act and remanded it to the trial 
Court to be dealt with thereunder. In this Court Mr. Justice 
Mitter has ta ken the view that the new Act does not apply to the 
case. Mr. Justice M. C. Ghose is of opinion that the new Act 
does apply to the case. This is the question for our decision. 

Now it will be noticed that Cl. (d) of the new Section 48C is 
expressed somewhat differently from Cl(b) of the old Section 49. 
Section 49 did not prescribe that the ‘notice should be a notice 
for any given period, as long as it was a notice to quit, and whether 
it specified any period or not, the landlord would be entitled at 
the end of the following agricultural year to eject the tenant, but 
in no circumstances could the tenant be ejected before that time. 
A complete failure to specify the period within which the under- 
raiyat was required to quit did not make the notice bad [ Mohendra 
v. Biswanath (1), Naharullak v. Ma ‘an Gazi (2), Dwarka Nath 
v. Rani Dassi (3), Havifullah v. Binode (4), Purna Chandra v~, 
Ali Mahammad (5) and Chandi Charan v. Samla Bibi (6)}. 
Tt seems to me that the new Act cannot safely be interpreted in 
the same way. What the landlord has now to give is one year’s 
notice expiring at the end of the agricultural year. Itis more 
than probable that many notices were given in the course of 1928 
which would not be held to be good notice under the new law. 
The clause having been redrafted, I do not think that inthe absence 

(x) (1901) I. L. R. 29 Cal. 231 ; 6 C. W. N. 183. l 

(2) (1896) 1 C. W. N. 133. 

(3) (1900) I. L. R. 28 Cal. 308. 

(4) (1913) 17 C. W. N. 932. 


(5) (1922) 37 C. L. J. '548. 
(6) (1917) 22 C. W. N. 179. 
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of an express provision, we can hold that after February, 1929, 
no under-raiyat' is to be ejected on the ground of notice to quit 
unless he has had the notice which the new Act requires. If the 
new provision as to notice had been exactly the same as the old, 
it may well be that a different view could be taken; it may well 
be also that the case ofa written lease for a definite term expiring 
after the commencement of the new Act, that is the case contem- 
plated by the old Section 49 Cl. (a) and new Section 48C Cl. (c) 
will require to be decided upon other lines On this point I 
desire to say that when that question comes up for decision, I am 
not, as at present advised, prepared to say that the reasoning of 
Mr. Justice Mitter in the present case will conclude the matter. 
I am of opinion, however, that in the case before us, whatever be 
the form of the notice which was actually given by the plaintiff 
to the defendant, the amending Act does not affect the rights of 
the parties and I would, threfore, agree with Mr. Justice Mitter 
in his conclusion and in the order which he proposes to make. 
I propose that the costs of the hearing before us be made costs 
in the appeal. Hearing-fee three gold mohurs, : 
Pearson, J,—I agree. 
Mukerji, J.—I agree. 


P. N. R Appeal allowed, 
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PRESENT: Lord Atkin, Lord Thankerton, Lord Macmillan, Sir Jon 
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Situs of debt, ordinarily tha residence of the debtor—Seisure by Native Indian 
State of property of its nationals situate within tts own territory—Enguiry 
into propriety of, not competent. 

As a result of dealings in forward transactions between a principal (S) and 
agent (the defendant), both resident in and nationals of Indore, a sum of 
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Rs. 198,497 was owing by the defendant to S. The defendant’s head place of 
business was in Indore, and he hada branch cffice in Bombay. Though 
seperate accounts were kept at Indore and Bombay, S gave orders for his 
Bombay account in Indore, and also made and received payments in respect 
of the Bombay account in Indore. In may 1924 there was a credit balance in the 
Bombay account of the aforesaid sum of Rs. 198,497 in S's favour. ‘ 


On 14th May 1924 the plaintiffs brought a suit in the Bombay, High Court 
against S to recover a sum of over two lacs of rupees, and on the isth May 
they obtained an order under Order 21, rule 46 and Order 38, rule 5, Civil Proce- 
dure Code for attachment before judgment of the said debt due from the present 
defendant to S, and the warrant of attachment of the debt was served at the 
defendant’s place of business at Bombay on May 16th. Prior to that date, 
however, the Indore State confiscated S’s property (including the debt in question 
owed by the defendant) in satisfaction of moneys due by S to the State, and on 
the 15th May an entry was made in the defendant's books at Indore crediting 
the Maharaja of Indore with Rs 198,497, the balance of S’s Bombay account. 


Held; (1) That having regard to the nature of the dealings between S and 
the defendant, and in view of the circumstance that the accounting would 
ordinarily take place in Indore where the head office of the agent (the defendant) 
was and where both parties resided, and there being no express or implied con- 
tract that the moneys due on the Bombay account were to be paid either solely 
or primarily in Bambay, the debt in question was situate in Indore. 


(2) That before the Bombay High Court issued the order of attachment on 


. 15th May 1924, the defendant having completely attorned to the Indore State by 


entering them on his books as his creditors in place of S, there was a complete 
seizure of the debt by the Indore State, and the property in the debt being thus 
effectively transferred from S to the State, there was nothing for the attachment 
to operate upon. Í 


(3) That the ‘situs of the debt being Indore, and debtor and creditor both 
resident in and nationals of Indore, the case came within the purview of the 
rule laid down by Lord Russell in Princess Paley Olga v. Weito, (1) namely. 
that “This Court will not inquire into the legality of acts done by a foreign 
Government against its own subjects in respect of property situate in its own 
territory.” N 

Judgment of ths Appellate Bench of the High Court, Bombay, (Z. L. & 56: 
Bow. 349; 34 Bom. L. R. 17) affirmed. 

Appeal No. 42 of 1932 from a judgment and decree, dated 
the 28th September 1931 of the High Court, Bombay, in its 
Appellate Jurisdiction, reversing a judgment and decree, dated the 
5th January 1931 of the said High Court in its Original Jurisdic- 
tion, by which last-mentioned judgment and decree the said High 
Court had upheld a claim brought by the appellants as plaintiffs 
against the respondent as defendant. 


The short points involved in the present appeal were, whether 


71) [1929} 1 K. B. 718. 
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a debt due from the respondent to one Shankarrao was effectively 
attached by the appellants, and whether at the time of such attempt- 
ed attachment the said-debt had been seized by the Sovereign 
Government of Indore, and thereby discharged. 

_ The facts of the case are fully set out in their lordships’ judg- 
ment. The case inthe High Court is reported in Z. Z. R. 56 Bom. 
349 and 34 Bom. L. R. 17. 

W. A. Greene, K. C. (with D. N. Pritt, K. C. and A. T. Denn- 
ing) for the Appellants :— 

Though the situs of a debt is ordinarily, the residence of the 
debtor, the parties here had by contract localised the debt at 
Bombay : King v. Lovitt, (1) 

Both the Courts in India negatived Shankarrao’s authority for 
the transfer of the Bombay account to Indore, and in the absence 
of such a transfer, the Indore State had no jurisdiction to confiscate 
the debt. 

As the contracts under which the debt arose 'were with the 
respondent’s Bombay Branch, there was an implied agreement that 
the money should only be paid in Bombay. The situs of the debt 
was therefore Bombay, and the so-called seizure by the Indore State 
was not justified. 

(Their lordships referred to the judgments in two Russian cases, 
Sagors case, (2) and Princess Paley Olga v. Weits, (3) and to Lord 
Halsbury’s judgment in the Muscat case (4). 

As to the law governing the discharge of a-debt, we rely on 
25 Q. B. D. 399 at pp. 405 et seg. 

Upjohn K. C. (with Cyril Asquith) for the Respondent :— 

The situs of a debt is where the debtor resides: Auplish Scottish 
and Australian Bank v. Inland Revenue Commissioners, (5) and 
cases there mentioned. The origin of the rule was explained by 
` Lord Atkin in New York Life Insur. Co. vy. Public Trustee, (6). 

The question whether Shankarrao could have sued in Bombay 
[as to which, see Soniram Jeetmull v. R. D. Tata and Co., Lid. (7) 
and Bansilal Abir Chand v, Ghulam Mahbub Khan (8) and the 
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(© [1912] A. C. ara, (2) [1921] 3 K. B. 532. 
(3) [1929] 1 K. B. 718. (4) [1902] A. C. 176. 
(5) [1922] A. C. 238. BF (6) [£1924] a Ch. 101. 


(7) (1927) 1. L. R. 5 Rang. 4513.45 C. L. J. 632. P. C. 
(8) (1925) I. L. Re 53 Calc. 88; 43C Lej. iP. C 


490 


Chaturbhuj Piramal 
Ve.. 
Chunilal Oomkarmal. 


March, 23. 


THE CALCUTTA LAW JOURNAL [Von LVII. 


cannot be questioned in the Municipal Courts of British India ; 
The Secretary of State v. Kamachee Boye Sahaba (1) and Princess 
Paley Olga v. Weits (2) per Lord Russell, 

Greene, K. C. replied and referred to The Jupiter, (3), 


Their Lordships judgment was delivered by 

Lord Atkin :—Thisis an appeal froma judgment of the High 
Court at Bombay, in its appellate jurisdiction reversing a judgment 
of Kemp J. who had made a decree in favour of the plaintiffs, the 
present appellants. The question is one of competing claims to 
a debt owed by the defendant in the action, the respondent 
Oomkarmal to one Shankarrao. The plaintiffs are judgment 
creditors of Shankarrao, and they. claim to have effectively 
attached the debt; the defendant alleges that at the time of the 
attachment the debt had already been seized by the State of 
Indore. The plaintiffs do not claim that they acquired any 1ight 
in respect of the debt until late on May 15, 1924, or the morning 
of May 16, 1924, when a warrant of attachment before judgment 
was served onthe defendant. The material facts. appear to be as 
follows, and have to be considered in reference to the date just 
mentioned. : 

Shankarrao wasa Court official in the service of the Maha- 
rajah of Indore, a State which for the present purpose is to be 
considered a sovereign independent State. In March, 1924, he 
was arrested charged with sedition and criminal breach of trust, 
and’sentenced to seven years imprisonment. He was said to have 
applied large amounts of State funds to his private purposes. The 
Maharajah resolved to confiscate his property towards satisfaction 
of the amount due to the State. Delay was considered prejudi- 
cial, and it was determined to seize the property by executive 
act, or act of State as it was styled by the Prime Minister of Indore, 
who gave evidence forthe defendant. Shankarrao was resident in 
and a national of Indore. He had had large dealings with Oom- 
karmal, also a resident in anda national of Indore. Oomkarmal 
was an agent who bought and sold commodities on commission. 
His head office wasin Indore. In 1930 he had traded 40 to 45 
years in Indore, and about 10 years in Bombay. For about two 
or three years before 1924 he had done business for Shankarrao 
through his Indore office, and for about one and a-half years also 
through his, Bombay office. The dealings appear to have been 

(1) (1859) 7 M.I. A. 476. 


(2) [1929] 1 K.B. 718. 
(3) [29497] L. R. Probate 122. 
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chiefly forward transactions in various commodities, cotton, 
linseed, whéat and gold. Separate accounts were kept at Indore 
and Bombay. ‘The exact course of business must be considered in 
more detail later on. At present itis sufficient to say that Shan- 
karrao Opened two accounts at both Indore and Bombay one in his 
own name, the other in that of his wife, but both were in fact his 
own. At the time of Shankarrao’s arrest, the accounts at Indore 
appear to have been even: but the accounts at Bombay showed 
‘a credit of Rs. 1,44,420 on his own account and Rs. 80,462 on 
his wife’s account. There was an outstanding purchase of 1,000 
tons of linseed for the May account which involved a purchase to 
the amount of -nearly three lacs, and was closed on the instructions 
of the State by the gth of May at a loss of Rs. 26,385. The net 
sum involved in this case is therefore Rs. 1,98,497. On April 12, 
1924, the Prime Minister of Indore issued an order to the Inspector- 
General .of Police to place under attachment certain house 
property in Indore and “any other properties funds and rights 
belonging to Mr. Shankarrao Gawde which after necessary inquiries 
‘may come to his knowledge.” On the 17th April, a notice by the 
Inspector-General was served on the defendant as follows : 
-Notice is being given to you to the following effect :— 
As per order of Holkar Government in respect of the attachment 
of property and rights of Shankerrao Baburao Gawde.an order of 
the Prime Minister was issued to that effect and consequently this 
notice is being given to youthat in Khata (Account) of your shop 
at Bombay a sum of. Rs. two lacs nearly is found claimable in the 
name of Shankerrao Baburao. Whereas: several lacs of rupees are 
also claimable by the Government from Shankerrac:Gawde, therefore 
‘you are being informed by this notice that you will produce 
the abovenamed amount of monies within eight days and full 
. account of his dealings within 4 days before the Prime Minister 
Saheb and obtain a receipt in respect of monies, otherwise after the 
„expiry of.the- (said) period steps will be taken according to law. This 
isall, The date the 17-4-24. 
GULAM -MAHOMED 
Inspector General 
- Commissioner, 
; Indore State Police, 
Oomkarmal on receipt wrote to the.Prime Minister that he had 
written to Bombay for the account, and that it would take ro or r2 
days to-have it copied and -sent and immediately on ‘receipt he 
. would make his submission “in connection with- the payment of the 
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PC. account which may be found due by me. ” By May.2, the account 

1933, had been received in Indore, and on that day, in pursuance of a 
Chaturbhuj Piramal written direction from the Prime Minister, the Inspector of Police 
i v. ` nddressed the following order to Oomkarmal: “With reference to 
Chunilal Oomkarmal. the schedule of accounts submitted by you on the 3oth April, 1924, 
Lord Atkin. in connection with Mr. Shankarrao Gawde’s dealings with your firm, 


Ihave the honour to request you under order of His Highness’s 
Government to kindly remit to the Huzur Treasury through this 
office a sum of Rs. 1,44,420-¢-6, which your firm owes to Mr. Shan- 
karrac Gawde as soon as possible.” On sth May, Oomkarmal 
wrote to the Inspector-General that the amount was very large and 
asked him to convey to His Highness a request fora year’s time 
“to pay up the amount you have asked me to pay in the State 
Treasury.” On oth May, the Inspector General, acting on instruc- 
tions, wrote to Oomkarmal that the Government did not think 
it expedient to grant his request. “Kindly, therefore, see that 
you remit to the Huzur Khajana the above sum at once, 
and send me the Treasury receipt.” . In the meantime the 
3 State had discovered the account at Bombay in the name of 
Shankarrao’s wife. They had obtained a copy of the account 

from Oomkarmal and on gth May they served him with a 
similar notice to that relating to the account in his name. 

On 7th May, Oomkarmal had received orders from the Inspector- 
General to close the linseed purchase, and on gth May the loss on 

this transaction was reported by telegram from Bombay, amount- 

ing to Rs, 26,385. On 12th May, Oomkarmal wrote again pressing 

for time, and undertaking not to deal with his immoveable pro- 

perty within the State until he had paid cff the amount. On 

the 14th, the Inspector of Police had an interview with Oomkarmal 

and asked him to transfer the Bombay account to the Indore 
“office, and to credit the balance inthe name of the Government. 

This was done, and on 15th May, an entry was made in Oom- 
karmal’s books crediting the Maharajah of Indore with Rs, 1,98,497 

the balance of Shankarrao’s account. It is necessary to state that 
according to the evidence of the Inspector-General and Oom- . 
‘karmal, Shankarrao had agreed in March that his Bombay account 
should be transferred to the books at Indore, though it is not 
suggested that the agreement provided for a further transfer of 

` _ the balance to the Maharajah. Shankarrao denied the agreement, 
and the trial judge decided against it. This finding was accepted 

by the Appellate Court and must be treated as correct, Except 

„that jt shows that all the acts done at Indore were as regards 
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„Shankarrao in invitum, and is a further illustration of the tendency 


of some people both in India and elsewhere to seek to support, 
by false evidence, what may bea good case, it appears to their 
Lordships, as it did to the Appellate Court, not to affect the result. 
On 14th May, the present appellants commenced a suit in the 


over two lakhs which was apparently due on similar transactions 
to those with Oomkarmal. On 15th May, they obtained 
an order under Order 21, R. 46, and Order 38, R. 5 of the 
Code of Civil Procedure for the attachment before judgment 
of the debt due from Oomkarmal to Shankarrao, and on the 
same day a warrant of attachment of the debt was issued 
and served at Oomkarmal’s place of business at Bombay on 


-May 16. Written notice of the order and the warrant was given to 


-Oomkarmal’s office about 5-30 on the evening of r5th May. Oom- 


-karmal’s solicitors replied that there was no amount due as the 
account had been squared up. On 3rd September, 1924, the plain- 


tiffs recovered a decree against Shankarrao who made no appear- 
ances for Rs. 2,37,064 and costs, and on 25th September, 1924, 
obtained an order continuing the order of 15th May, prohibiting 
Oomkarmal from giving cver the debt to Shankarrao, and giving 
leave to the plaintiffs to file a suit against Oomkarmal for a 
declaration that the alleged payment of the debt was collusive 
and fraudulent, and that the debt still remained payable to 
Shankarrao. In what must be supposed to be pursuance of that 
order, the present suit was brought by the plaintiffs against 
Oomkarmal, asking not merely for a declaration as stated in the 
order, but that the plaintiffs were entitled to payment of the debt 
and for an order upon the defendants to pay the amount of it to 
the plaintiffs, The suit was not brought to trial until 1930, 
probably because Shankarrao was a material witness for the plain- 
tiffs, and had not been released until 1928. Mr. Justice Kemp was 
of opinion that Shankarrao dealt directly with the Bombay shop, 
that Shankarrao could have sued Oomkarmal’s Bombay shop in 
Bombay: and that a liability due to Shankarrao in British India 
could not be affected by a transfer in Indore not sanctioned by 


„Shankarrao. He thought that the sitws of the debt was in Bombay, 


as it was properly recoverable there. He also thought that the 
Court could determine the, validity of any act ofa foreign State 
affecting the rights of a subject of that State in British India. 
-Accordingly by decree of 4th February, 1931, he declared that the 
defendants were indebted to Shankarrao in Rs. 1,98,497, at the 


Bombay Court against Shankarrao to recover the sum of, 
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P. C. date of .the warrant of attachment and ordered that the ‘defendant 


1933. + pay to the plaintiffs the said sum by agreed instalments. On 

. Chaturbhuj Piramal appeal the Appellate Court Beaumont C. J, and Rangnekar J. 

; came to the conclusion that the debt was situated’ in Indore, that 

DE by the 15th May, tbe debt had been seized by the Govérn- 

Lord Atkin. ment of Indore, and that it was not open to the Bombay Court 

Fe to question the legality of acts done by a foreign government 

against its own subjects in respect -of property situate in its own 

territory. They therefore allowed the appeal and dismissed the 
-action. _ 

The argument before this Board turned upon the situs of the 
debt and the power of the Indote Government to seize it. It was 
apparently not in dispute -on either side that if the Government 
had not seized the debt before the plaintiffs obtained the- order 
on May 15, 1924, the plaintiffs would have been entitled to suc- 
‘ceed in the action. It therefore has been unnecessary to exa- 
mine the proceedings in Bombay, or-to have explained how the 
-ex parte order of September 25, 1924, could lead to a suit which 
determined the property inthe debtin the absence of the In- 
dore Government ; or how an order permitting a suit for a decla- 
ration as to the title of Shankarrao could lead to a suit claiming 
title in the plaintifs and payment to them; and to a decree gran- 
ting such relief. Their Lordships express no opinion upon these 
topics. i f 

The first question that arises is whether the debt was property 
situate within the territory of Indore. The plaintiffs, while -con- 
ceding a general rule that the sys of a debt is the residence 
of the debtor, contend that there is either a parallel rule of equal 
validity or at any rate an exception to the general rule of the 
residence of the debtor to be found in situating the debt in the 
place where it is properly payable. This appears to mean either 
the sole place fixed by the contract for payment, or possibly the 
place primarily fixed for payment by the contract with the necessity 
to prove default in that place tefore the debtor can be sued 
elsewhere for either debt or damages for default as the case may 
be. In view of the nature of the dealings which gave rise to the 
debt in question their Lordships find it unnecessary to-discuss the 
numerous cases which have considered the problem of the sits 
of debt; or finally to define exhaustively the rules which will 
determine that problem in India. In the present case they have 
debtor -and creditor both resident in and (if for this. purpose: it 
is relevant) nationals of Indore. Unless it can be shown that the 


Chonilal Oomkarmal 
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. contract expressly or impliedly provided for payment in Bombay, 
either solely or it may be primarily, or, which is not suggested, 
made the debt enforceable. only in the Bombay Courts, 
there is no test of situs which can be suggested, whether 
in India or elsewhere, which could make the debt not situate 
in Indore. On examination of the contract it appears that 
the principal Shankarrao employed the agent Oomkarmal to 
enter into executory contracts of purchase and sale for him 
both in Indore and in Bombay. It is presumed that the agent 
became personally liable upon the contracts and paid upon them : 
in any case, he became entitled to be indemnified against his 
liabilities. The agent’s head place of business was in Indore: 
and while separate accounts were kept in Indore and Bombay, and 
the transactions were kept distinct, it is plain from the evidence 
and from the nature of things that Shankarrao, who was employed 
at the Court of Indore, was in the habit of giving orders for his 


dss 
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Lord Atkin. 


Bombay account in Indore where they were transmitted if necessary - 


‘at his expense by telegram to Bombay, and made and received 
payments in respect of the Bombay account in Indore. The 
agent was under a liability at any time to account to the principal 
for his transactions, and to pay tothe principal any balance due 
‘on such accounting. The accounting would in ordinary circum- 
stances take place in Indore where the head office of the agent 
was, and where both parties resided. It would not be part of the 
obligation of the agent that he should have to pay to the principal 
‘sums due on one account without setting against them sums due 
to the agent: on another account. In other words for determining 
the existence of a debt between the principal and agent it was 
necessary to consider the accounts as a whole. No doubt the 
parties might, if so minded, have come to an express agreement 
varying these simple business obligations, but there is no evidence 
of any express terms of the agency arranged between the parties. 
The fact mainly relied on to support the view that the debt on the 
` Bombay account was solely or primarily payable in Bombay was 
a statement by, Oomkarmal in cross-examination that Shankarrao 
transactions with Bombay firms were entered in Bombay books 
and could not be transferred to Indore books. The manager of 
the Bombay business, indeed, stated in crossexamination that 
they could transfer the account without Shankarrao’s consent. But 
without relying on the manager Oomkarmal’s statement seems to 
mean no more than that the transactions were to be kept separate : 
and Bombay transactions not to be introduced: into the Indore 


1 


456 . THE CALEOTTA LAW JOURNAL. [Von LV. 


bar account. This is an obvious intention in opening two accounts: . 
1933. and in no way displaces the primary obligations above referred tò 
Chaturbhuj Piramal arising between principal and agent. Shankarrao himself stated 
that it was his desire to keep his property in Bombay: and that 
— as far as possible he wanted moneys to remain in Bombay, as 
Tor 4 Atkin, be was afraid of the State. Thereis no evidence that this desire 
was communicated to Oomkarmal ; but even jf it had been there 
would be no foundation for inferring an implied agreement that 
moneys due on the Bombay account were to be paid either 
solely or primarily in Bombay. It appears to their Lordships 
that there was no evidence to displace the ordinary obligations 
¡that would arise in the ordinary course of a business such as this 
that on the balance of account Shankarrao was bound to pay 
Oomkarmal where he resided in Indore: and similarly Oom- 
karmal was bound to pay Shankarrao in Indore. That there 
was not a right to sue Shankarrao in Indore could hardly be 
contended. It is difficult to think that he could only be sued in 
Bombay, where he did not reside, and had-no place of business. 
In these circumstances there being no sole or primary obligation 
to pay in Bombay: and no exclusive right of suit in Bombay: 
and both parties being resident in Indore, it is impossible to dis 
place-the decision of the Appellate Court that the debt was situate 
in Indore. 

The remaining question is whether the State of Indore had 
‘effectively transferred the property in the debt from Shankarrao to 
itself before the Bombay Court on May 15, 1924, purported to 
interfere with the disposition of the debt. The events which 
have already been narrated make it clear that before that date 
the Indore Government had taken every effective step to give 
themselves the dominium in the debt. They considered that 
Shankarrao was their debtor: they intended to apply his pro- 
„perty in satisfaction of his debt; they made inquiry into debts 
due to him: they directed Oomkarmal to pay to them the debt 
which he owed to Shankarrao: Oomkarmal submitted to the 
order: he accepted the Government’s authority to close a trans- 
action open on Shankarrao’s account, and he eventually, after 
asking for time to pay, completely attornei to the Government at 
their direction by entering them on his books as his creditors in 
place of Shankarrao. Short of payment, which is not transfer 
of a debt but discharge, it is difficult to discern what more effective 
steps would be taken by a Government to ensure the complete 

seizure of a debt. i 
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Their Lordships have not adverted to the occurrerices in 
‘Indore after May, 15, which show that Oomkarmal was given 
time to pay the debt to the Government on lodging with 
them security over his immoveable property and over certain 
debentures: and that the Government later. made formal orders 
confirming the acts done before May. They appear to support 
the case of the defendant: but as they.occurred after the time when 
the Bombay Court intervened, it is simpler to ignore them. 


It seems to have been the opinion of Mr. Justice Kemp that 
the Bombay Court was bound to inquire into the validity of 
the acts of the Government of Indore: that in the absence of 
evidence to the contrary the law of Indore must be taken to be 
the law of British India, and as the Indian Government could not 
by executive act confiscate the property of a resident, the Indore 
Government must be held to be -equally incapacitated. This 
seems to ignore the evidence of the Prime Minister of the State 
that the order of His Highness to confiscate the property of 
Sbankarrao was an act of state and in perfect conformity with 
the laws of the State. But whether this be so ‘or not their Lord- 
ships find themselves in complete agreement with the Appellate 
Court in accepting the law laid down in the two Russian cases 
in the Court of Appeal in the Sagor case (1) and Princess Paky Olga 
v. Weitz (2) and pithily stated by Lord Russel in the latter case, 
“This Court will not inquire into the legality of acts done bya 
foreign Government against its own.subjects in respect of property 
situate in its own territory.” The proposition is well established as 
a rule governing the decisions of a domestic Court in relation to the 
acts of a foreign Government: and a departure from it is calculated 
to cause confusion. This is not the case of an action against an 
individual for a wrongful act done to the plaintiff. In such a case 
‘it may be that if the defendant seeks to justify under an order of 
a foreign State, the Courts may inquire into the scope of 
the authority : their Lordships express no opinion upon such a 
topic.. a 

The present case is one of property seized and taken into 
possession by the Government of the foreign territory in which 
it is situate, Tn such’a case the Court will not examine whether 


‘the Government acted validly or not within its own domestic 
‘laws. - 


For these reasons their Lordships are of opinion that this 


(1) [1921] 3 K. B. 522. 
(2) [1929] 1 K. B. 718. 
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rS appeal should be dismissed, and they will humbly advise His 
933; Majesty accordingly. The appellants must pay the costs of the 


Chatarbhuj Piramal @PPe2l. 


Vv. ere 
Chunilal Gomkarmat Latiey & Dawe: Solicitors for the Appellants. 
Lord Atkin. T. L Wilson & Co.: Solicitors for the Respondent. 
= KJR i ane dismissed. 
CIVIL RULE. 
: i; 
Before Mr. Justice R, E. Jack and Mr. Justice K. C. Nag. 
Civn. HARIDAS SADHUKHAN 
1933. Us 
IRIDHARI SADHUKHAN.* 
April, 26 G . 
Civil Procedure Code (Act V of 1908) Order XXII, Rule 1 Clause 2(a)—With- 
. drawal of suit with liberty to bring fresh suit—Order, when justified. 
Where there is no reason why a suit should fail by reason of any formal defect 
hor there is any other sufficient reason for a fresh suit, an order passed under 
Order XXIII, Rule 1, Clause a(a) permitting to withdraw a suit with liberty to 
bring a fresh suit was not justified. 
The defects that certain necessary parties were not impleaded and certain pro- 
perties were not included in the claim do not appear to be formal defects. 
Application under section 115 of the Code oE Civil Procedure, 
Suit for declaration and injunction. 
The material facts appear from the judgment. 
Dr. Sarat Chandra. Basak and Mr. Gopendra Nath Das for the 
` Petitioner. 
Messrs, Atul Chandra Gupta and Mrigendra Nath Dutt for the 
Opposite Party. 
The judgment of the Court was as follows: — 
; Jack, J.:—This Rule has been issued on the opposite party 
April, 26. 


masa to show cause why an order of the Additional Subordinate Judge, 
Howrah permitting the plaintif opposite party to withdraw a suit 


* Civil Rule No. 265 of 1933 against the order of the Additional Subordinate 
_ Judge of Howrah dated 12th December 1932. 
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liberty to bring a fresh suit should not be set aside. The learned 
Additional Subordinate Judge purports to have passed the order 
under Order XXIII Rule xı Clause z(a) of the Code of Civil Pro- 
cedure on the ground that the suit must fail by reason of formal 
defects. The formal defects he refers to are that some necessary 
parties have not been impleaded and that some Debuttar properties 
disposed of by the defendant No. 3 have not been included in the 
claim. , The necessary parties referred to are those to whom some 
of the Debuttar properties were transferred. The suit was for 
declaration that certain properties were Debuttar properties, that the 
plaintiff was the sole Sebait and that the defendants having acted in 
contravention of the terms of the Sebaitnama for an injunction 
restraining the defendants from obstructing the plaintiff in perform- 
ing the Seba and making repairs to the temple and also for recovery 
of possession of the Debuttar properties by the plaintiff as Sebait 
and for accounts, The suit was instituted in 1924 and this appli- 
cation for withdrawal was made in 1932. Inthe meantime the suit 
had been compromised between the plaintiff and the defendants but 
on a reference to this Court the compromise was set aside as against 
the petitioner, the defendant No. 3 and it was ordered that the suit 
as against him should proceed. 

The defects referred to namely, that certain necessary parties 
were not impleaded and certain Debuttar properties were not 
included in the claim, do not appear to be formal defects, More- 
over it is not clear that the transferees of some of the Debuttar 
properties are necessary parties to the present suit. As regards the 
transfer of these properties the plaintiff was all along aware of this 
transfer as in paragraph 6 of the plaint he said that almost all the 
Debuttar properties had been illegally transferred. 


The only other cause given for the withdrawal of the suit was 
‘that there were altered circumstances which affected the suit by 
reason of the compromise with defendants 1 and 2 making it neces- 
sary to bring a fresh suit; but it is not clear that the relationship 
between the plaintift and the defendant No. 3 is in any way affected 
by the compromise. There seems therefore to. be no justification 
for the order passed by the learned Subordinate Judge under 
Order’ XXIII, Rule (1) as there is no reason why the suit should 
fail by reason of any formal defects nor is there any other sufficient 
reason for fresh suit. 
` It is contended on behalf of the opposite party that the present 
application to this Court is not dona fide, inasmuch as, there has 
been the delay of nearly three months in making it and that the 
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IVIL. . : . . 
c application has been made on account of a quarrel in connection 


1933; with the repairof the temple and owing to the demolition ofa 
Haridas Sadhukhan Portion of it made by the plaintif. The application is, however, 
within the time allowed by law. In the circumstances we think that 
we would be justified in interfering under section 115 of the Code of 
` Fack, F. Civil Procedure inasmuch as there has been a material irregularity 

in the exercise of his jurisdiction by the Subordinate Judge.. 

The result is that this rule is made absolute, the order of the 
Subordinate Judge is set aside, the plaintiffs application for with- 
drawal of the suit is rejected and the suit will proceed. The peti- . 
tioner is entitled to the costs of this rule, hearing fee being assessed 
at one gold mohur. 


- Nag, J.:—I agree. 
PR. Rule made absolute. 


v, 
Giridhari Sadhukhan 


APPELLATE CIVIL. 


Before Mr. Justice S. N. Guha and Mr, Justice Bartley. 


Civit 
ion i JOGENDRA KRISHNA BANERJI 
: À 
April, 5, to, Be 


PROVASH CHANDRA LASKAR.* 


Presumption when rebutted—Bengal Tenancy Act (VIL of 1885) section 5o— 
Substantial variation of rent, if required to rebut presumption. 
In order to rebut a presumption arisiag under section 50 clause 2 of the Bengal 
Tenancy Act the change of rent though not substantial may be sufficient. 
Dearish v. Dwijadas (1) referred to, : s 
Held on the facts that as no variation of rent ora new settlement was proved 
the presumption under section 50 of the Bengal Tenancy ‘Act was not rebutted. 
Appeal by the landlords. i 


Application under section 105 of the Bengal Tenancy Act. 


* Appeal from Appellate Decree No. 146 of 1931 against the decree of R. R. 
Garlick, Esq., Special Judge of 24-Parganas dated the 27th August 1940 affirm- 
ing that of Moulvi Matakaral Huq, Assistant Settlement Officer of Pee 
dated 16th December 1929. 

(1) (1926) 44 C. L. J. 103. 


~ 
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The material facts appear from the judgment. 
Messrs. Bimala Charan Deb and Saroj Kumar Chatterjee for the 
Appellant. 


No one for the Respondent, 
C. A, V 
The judgment of the Court was as follows :— 


In this appeal by the landlords who had applied under section 
‘reg of the Bengal Tenancy Act for settlement of additional rent 
for additional area under section 52 as also for enhancement 
of rent under section 30(b) of the Bengal Tenancy Act, after 
correction of the entry in the finally published record-of-rights that 
the tenants against whom the application under section ros was 
directed, were makarari tenants, the main question for consideration 
was whether the presumption in favour of the tenants arising out of 
the settlement records as also the presumption under section §0 of 
the Bengal Tenancy Act had or had not been rebutted. 

The landlords attempted to establish their case that the tenants 
were not makarari tenants in various ways. It was sought to be 
established that there was variation in the rent payable in respect of 
the tenancy in question. The Assistant Settlement Officer and the 
Special Judge have considered the materials placed before the Court, 
bearing upon the question. There was apparently a change of 4 
annas in the rent. The ¢4okas produced by the landlords showed a 
variation from Rs. 122-101 pie to Rs, r22-r4-1 pie. It was not, 
however, possible for the Court below to hold that this variation was 
a real change inthe rent or an apparent variation, nominal in 
character, due to an accidental or clerical error. The Assistant 
Settlement Officer has pointed out that it was “very easy to confuse 
the Bengali figures ro annas and 14 annas.” The thoka of the 
-particular year in which the variation in rent was said to have been 
made, was not produced,’ and the oral evidence on the point has 
been disbelieved by the learned Special Judge in the Court of~ 
appeal below. In the above view of the case, so far as variation of 
rent was concerned, the conclusion arrived at by the Court below 
has to be accepted, that there was no variation of rent which could 
have the effect-of displacing the presumption as to fixity of rent in 
favour of the tenants concerned. It may be mentioned in this con- 


` nection that if it were possible to hold, in the case before us, that 


‘there was a variation, the-fact that the-variation was slight, and was 
not a substantial one, would not have weighed with us in giving 
effect to the contention of the landlords appellants before us, on the 


‘ question raised-by them in this behalf. In order to rebut the pre 


sumption arising under section 5o(2) of the Bengal Tenancy Act, 
the change of rent which may not be substantial, may, in our opi- 
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nion, be sufficient. As has been pointed out in the decision of this 
Court in the case of Dearish v. Dwijadas (1), n change in the rent 
or the rate of rent may not be a substantial one; but it may all the 
same be change as contemplated by section 50(2) of the Bengal 
Tenancy Act. It is not, however, necessary to consider this aspect 
of the case, in view of the conclusion arrived at by the Court below, 
upon materials before it, which must be treated asa finding of fact 
binding on this Court. 

A point was made with reference to two documents, one des- 
cribed as an fstafanama, and another a Kabuliyat, that a new 
tenancy was created, to which the presumption uudet section 50 of 
the Bengal Tenancy Act was not applicable, and the tenants would 


' not, therefore, be held to be madarari tenants, as recorded in the 


settlement records. Ona careful consideration of these documents 
which have been placed before us and have been commented upon 
in detail, we are unable to hold that there was any surrender or a 
subsequent new settlement, or that the jama of Guru Prosad Naskar 
was created for the first time by the Kabuliyat of the year 1268 
B. S., as bas been contended on behalf of the landlords appellants 
before us. In regard to the variation in area, the Courts below have 
pointed out clearly that the materials placed before the Court did 
not at all establish the position that the landlords were entitled to 
any additional rent for excess area. The inception of the tenancy 


in question had not been traced, and the fact of measurement at 
.the inception of the tenancy had not been proved. The learned 
Special Judge has pointed out in his judgment that the Chitta of 


1268 B.S. produced by the landlords in support of this part.of ` 
their case, did not show that the jama in respect of which additional 
rent was claimed, was included in the Chitta or that it was measured 
at the time when the Chitta was prepared. 

_ For the reasons stated above, we are unable to give effect to any 


-of the contentions advanced on behalf of the appellants in this 


appeal. The appeal is, accordingly, dismissed with costs, the 
decision of the Court below being affirmed. 

In view of the facts and circumstances brought to our notice 
today, it is necessary to vacate our order relating to costs in this 
appeal and in supersession of the order asto costs made in our 
judgment delivered on the roth of April 1933 we direct that the 
appeal do stand dismissed without costs. There is no order as to 
costs as the respondent in the appeal did not enter appearancé, 
BR f Appeal dismissed, 
(1) (1926) 44 C- L. J. 103. an : 


am 
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Present: Lord Athin, Lord Thankerton, Lord Macmillan, 
Sir John Wallis and Sir George Lowndes. 


RAJA BEJOY SINGH DUDHORIA 
A . 
THE COMMISSIONER OF INCOME TAX, CALCUTTA. 


[Ox ÅPPEAL FROM THE Hicu COURT OF JUDICATURE, 
AT Fort WILLIAM IN BENGAL. | 


indian Income Tax Act (XI of 1922), Sec. 3—" Income ” —Property in fax- 
payer’s hands charged with an annuity in favour of his stepmother —Deduc- 
title allowance—" Real income alone of the taxpaper chargeable to tax.’ 

„On the death of his father, the appellant succeeded tothe family ancestral 
estate, which was charged in his hands with an annuity for the maintenance of 
his (the appellant’s) stepmother, the appellant’s liability to pay which out of 
the ancestral estate having been declared by a decree of the Court. 

Held (on a question arising as to the appellant’s taxable income) that under 
section 3 of the Income Tax Act, 1922, the expression “all income ’—which is 


‘subject to charge to tax—refers to what reaches the individual as income. The 


decree of the Court, by charging the appellant’s whole resources with a specific 
payment to his stepmother for her maintenance, diverts to that extent his income 


‘from him; to that extent what he receives for her is not kis income; it is in 


effect the allocation of a sum out of his revenuo before it becomes income in his 


. hands, 


Held, accordingly, that though there is no express provision in the Act for the 
deduction of the maintenance payments made by the appellant, in computing his 
taxable income, the “real income ” of the appellant is the income less the amount 
of the annuity, 


London County Council v, Attorney General (1) referred to. 


The English and Indian Income Tax Acts not being in part materia, the 
invocation of the English Act and of decisions pronounced upon it is apt.to be 
very misleading in the interpretation of the Indian enactment.* 


_ Judgment of the High Court, Calcutta, reversed. 

Appeal No. 70 of 1931 froma judgment of the High Court, 
Calcutta, dated the 12th August 1929, upon a Reference of a ques- 
tion of law made to the High Court by the Commissioner of Income 
Tax, Bengal, under section 66, (2), of the Indian Income Tax 
Act, 1922. 

(1) [1901] A. C, 26. 

* See also Commissioner of Income Tax v. Shaw Wallace & Co., (1932,) 36 
C. W. N. 653 at page 658, pet Sir George Lowndes.—K, J. R. 
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The question for determination on the appeal was, whether the 
appellant was assessable to income tax in respect of the gross income 
received from securities, property, &c., which is subject to a charge 
in favour of his stepmother for the monthly maintenance allowance 
of Rs. rroo, or whether the appellant’s assessable income is his net 
income after deduction of the amount of the charge. 


J. M. Pringle {or the Appellant. 
Dunne, X. C. and X. Hills for the Respondent. 
The following cases were cited during the argument : 


Raja Prodat Chandra Barwa v. King-Eemperor (1) ; Commissioner 
of Income Tax v. Shaw Wallace & Co. (2). 


Their Lordships’ judgment was delivered by 


Lord Macmillan :—This appeal relates to the assessment of-the 
taxable income of the appellant for the year 1924—25, under the 
Indian Income Tax Act, r922. 

On the death of his fatherin 1894 the appellant succeeded 
to the family ancestral estate. His stepmother, who had 
survived his father, subsequently brought a suit for maintenance 
against him inthe High Court at Calcutta. The suit was com 
promised and a decree was by consent pronounced directing the 
appellant to make a monthly payment of Rs. rroo to his step- 
mother, which he has since regularly done. It is unfortunate 
that the decree has not been made available to their Lordships. 
The Chief Justice (Rankin), however, inthe judgment now under 
review states that “it was not disputed that the lady’s main- 
tenance wasa legal liability of the Raja [the appellant] arising 
by reason of the fact that the Raja is in possession of his ancestral 
estate, that itis payable out of such estate and that this Court 
had declared that the maintenance was a charge thereon in the 
hands of the Raja,” 

In computing the income of the appellant for the year 
1923—24 in respect of which, under Section 3 of the Act, the 
appellant was chargeable with tax for the year 1924—25, the 
income tax officer allowed a deduction of Rs. ggoo, being three- 
fourths of the total sum of Rs. 13,200 which the appellant ‘had 
paid in the year in question to his stepmother under the decree 
of the High Court. The whole sum of Rs, 13,200 was not 
deducted inasmuch as approximately a quarter of the appellant’s 


(1) (1930) L. R, 57 I. A. 328 ; 52 C. L. J. 225. 
(2) (1932) L. R. 59 I. A. a06 ; 55 C. L, J. 386. 
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income was under Section 4 (3) (viii) exempt from tax as being 
derived from agriculture; a quarter of the payment was accord- 
ingly attributed to this untaxed income, 

The appellant’s stepmother on the other hand was assessed 
in respect of the Rs. 13,2co received by her as being “salary” 
within the meaning of Section 7 (1), and this assessment was 
confirmed by the Assistant Commissioner. On her appealing 
to the respondent, the Commissioner of Income Tax, Bengal, he 
called up for review the assessment of the present appellant, 
under Section 33 of the Act, and intimated that he desired to 
hear him on the question whether the sum paid by him for the 
maintenance of his stepmother should be allowed as a charge 
on his estate for the purposes of income tax assessment. 

’ Thereafter on the 24th March, 1926, the respondent cancelled 
the assessment on the appellant’s stepmother on the ground 
that the payments to her were not of the nature of a salary 
within the meaning of the Act, but on the contrary were paid 
to her in virtue of her right of maintenance as a member with 
the-appellant of a Hindu undivided family of which the appellant 
was manager. Incidentally their Iordships note that a Hindu 
undivided family is included under the definition of “ person ” 
in Section 2 (9) and is a unit of assessment under Section 3, 
while under Section 14 (1) no tax is payable by an assessee 
in respect of any sum which he receives as a member of a Hindu 
undivided family. 

On the same date, viz., the 24th March, 1926, the respondent 
issued another order reviewing the appellants assessment, 
striking out the deduction of Rs. 9900 which he had been allowed 
and directing an amended assessment to be made on the appellant. 
The ground of the order was that the payments to the stepmother 
-were. “the maintenance expenses of a member of the Hindu 
undivided family of which the Raja is the manager. ” 

The income tax officer accordingly issued a revised assess- 
ment, omitting the former deduction of Rs. 9900, and this was 
confirmed by the assistant commissioner. The appellant there- 
upon, under Section 66 (2) of the Act, required the respondent 
to refer a series of questions of law to the High Court, including 
the question whether the appellant and his stepmother could 
be treated as members of a Hindu undivided family and the 
question whether the appellant was entitled to the exemption 
claimed by him. 

After sundry procedure, which .it is unnecessary to detail, 


565 


P.C. 


1933. 
Se aed 
Raja Bejoy Singh 
Dudhuria 
v. 
Commissioner of 


Income lax, 
Calcutta. 


Lord Macmillan. 


506 


P.C. 


1933. 
aaae 
Raja Bejoy Singh 


Dadhburia 


v. 
Commissioner of 
Income Tax, 
Calcutta. 


Lord Macmillan. 


THE CALCUTTA LAW JOURNAL. (Vor, LVIL 


the question of the appellant’s right to have the Rs, 9900 ex- 
cluded from his assessment came before the High Court for 
determination. There the Advocate-General abandoned the con- 
tention’ that the appellant and his stepmother were members of 
an undivided Hindu family and accepted the position that the 
appellant was liable to be assessed as an individual and in. no 
other manner. os j 

The learned Chief Justice in his judgment, which was concur- 
red in by his colleagues, Ghose and Buckland, JJ., deals with the 
case on the footing that, by the: decree of the Court, the appellant’s 
stepmother had a charge not only on his zemindary property from 
which his agricultural income was derived, but also on all his other 
sources of income included in the assessment. He rejects the 
Suggestion that the appellant’s liability to his stepmother was of 
the same kind as his liability to provide for his.wives and daugh- 
ter, and states that the position is the same as if the appellant 


“had received his various properties, securities and businesses 


under a bequest from his father upon the terms that these assets 
were charged with an annuity for the maintenance of the widow.” 
The case was not one of “acharge created by the Raja for the 
payment of debts which he has voluntarily incurred.” Their 
Lordships agree that this is the correct approach to the question. 
The learned Chief Justice next examines the various exemp- 
tions and allowances conceded in Sections 7—12 of the Act in 
respect of the several: heads of income, profits and gains charge- 
able to tax under Section 6 and reaches the conclusion that the 
appellant’s liability to his stepmother does not fall within any of 
these exemptions or allowances. With this conclusion their Lord- 
ships are are alsu in agreement. 
But their Lordships do not agree with the learned Chief 
Justice in his rejection of the view that the sums paid by. the 
appellant to his stepmother were not “income ” of the appellant 
at all. Thisin their Lordships’ opinion is the true view of the 
matter. ; i 
When the Act by Section 3 subjects to charge “all income ” 
of an individual, it is what reaches the individual as income 
which it is intended to charge. In the present case the decree 
of the Court by charging the appellant’s whole reasources with 
a specific payment to his stepmother has to that extent diverted 
his income from him and has directed it to his stepmother; to 
that extent what he receives for her is not his income. It is 
not a case of the application by, the appellant of part of his income 
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2 


in a particular way; it is rather the allocation of a sum out of his 
revenue before it becomes income in his hands. i 
The learned Chief Justice refers to the case of the Zondon 
County Council v. Attorney-General -(1) and quotes the following 
passage from the speech of Lord Davey at p. 42, dealing with the 


` Imperial Income Tax Act of 1842 :— 


“ It is not open to coubt, and was not disputed that Sections 60 
and 1o2 alike mean that the person paying the yearly interest may 
deduct and retain the amount of the tax for his own benefit, and 
the scheme of the Act is so far clear and is in favour of the tax- 
payer. It was, no doubt, considered that the real income of an 


owner of incumbered property, or of property charged, say, with 


an annuity under a will, is the annual income of the property less 

the interest on the incumbrance or the annuity; and the mortgagee 

or annuitant and the owner of the property are in a sense, entitled 
_ between them to the income.” 

Their Lordships agree with, the learned Chief Justice that this 
passage, which he finds inapplicable, must be read in relation 
to the subject matter with which Lord Davey is dealing and 

` they would further add, as they have had occasion to do more 
than once of late, that the invccation of the Imperial income 
‘tax codé and of decisions pronounced upon, it is apt to be very 
misleading in the interpretation of Indian income tax legisla- 
tion which is framed on other and fortunately much simpler 
lines. But as the case of the London County Council vy. Attorney- 
General (1) has Leen mentioned, it may be permissible to point 
out that as appears from Lord Macnaghten’s historical account of 
the ‘development of the Imperial system of income tax legislation, 
the taxpayer was originally permitted in arriving. at his chargeable 
income to make a great many deductions in respect of “annual 
interest for debts,” “annuities? and so forth. Such a payment 
as the appellant is liable to make to his stepmother would certainly 
have been deductible. It wrs not until the principle of deduc- 
tion of tax at the source was introduced that the deductions 
formerly authorized were prohibited and “the taxpayer liable 
to an annual payment, whether payable out of any subject of 
charge or not, was authorized tu deduct and retain the tax upon 
the payment which he was bound to make.” The correlative 
of the obligation to return as income sums which are really 
charges upon the taxpayer’s income is the right to reimbursement 
of the tax on such charges. The Indian Income Tax Act makes 


(1) [r90r J A.C. 26. 


5°7 


P. C. 
1933. 
asa, 

Raja Bejoy Singh 
Dudhuria 
v. 
Commissioner of 


mers 


Lord Macmillan, 


-508 


P.C. 


—— 


1933. 
am 


Raja Bejoy Singh 
Dudburia 


v. 
- Commissioner of 
Income Tax, 


Calcutia. 


Lord Macmillan. 


THE CALCUTTA LAW JOURNAL 


e 


[Vou LVII. 


no similar provision for the deduction of tax -at the source and 
the consequent reimbursement of the taxpayer in the case of 
such a charge as that to which the revenues of the appellant 
are subject. While- their Lordships are disinclined to entertain 
any argument from the one system to the other, they would infer, 
if any inference were permissible, that the omission from the Indian 
Act of any such provision points rather to an intention to tax, in’ 


‘Lord Davey’s phrase, only “ the real income” of the taxpayer, than 


to an intention to impose, without right of Tune a tax c on 
what is a charge upon his income. 
As to whether the appellant’ 3 stepmother is liable inier the 


` Act to assessment in respect of the payments received by her their 


Lordships, like the Judges in the Court below, deem it nko vigibie 
to say anything. 

Being of opinion that the Rs. 9,990 in question were not income 
of the appellant within the statutory meaning, their Lordships 
will humbly advise His Majesty that the appeal be allowed, that 
the judgment of the High Court of the r2th August, 1929, be 
reversed except in so far as it finds the appellant entitled to the 
costs of the case stated to the High Court and that the case be 
remitted to the High Court with a direction that the assessment of 
the appellant to income tax for the year 1924-25 be amended by 
the deduction therefrom of the sum of Rs. 9,900. 

The appellant will have his casts of the appeal. 


T. L. Wilson and Co: 
Solicitor, India Office: 


KJR 


Solicitors for the Appellants. 
Sclicitor for the Respondent. 
, Appeal allowed. 


Vow. LVIL] , _ HIGH COURT. 509 
APPELLATE CIVIL. 


' Before Mr. Justice S, N. Guha and Mr. Justice C. A. Bartley. 


ANNADA CHARAN NAIYA AND OTHERS Twn. 
5 te 1933. 
` a 

KUMAR MANMATHA NATH MITRA.* April, 4, § to. 


Fermanency of tenure, if a question of fact or of law —Grantor, if competent 
to confer better title on the grantee. 


, 


The question whether a tenancy is permanent is a question of law and not 
o: fact and it is not right to say that the conclusions arrived at by the Court 
below was binding in second appeal as findings of fact. The correct view is that 
the question is one of proper inference in law from the tacts as found, 

Dhanna Mal v. Mati Sagar (1) referred tos 

It is an ordinary rule of Jaw and a rule of general application that a grantor 
is not compétent to confer upon the grantee a better title than he himself 
possesses, and the principle laid down in the case of Binode Lal Pakrasi (2) 
being an encroachment tipon such rule it should be cautiously applied. 

Krishnanath v. Mahomed Wafis (3) referred to. 

Want of good faith either on the part of lessor or lessee makes Binode Lal 
Pakrasi's Case (2) inapplicable. 


Appeal by the defendants. 
Suit for recovery of possession on declaration of title. - 


Messrs, Panchanan Ghosh, Radhika Ranjan Guha anå Dyrga- 
das Ray for the Appellants. i 


Messrs. Amarendra Nath Bose and Hemanta Kumar Bose for 
the Respondent. 
: G A. V. 
The judgment of the Court was as follows. 


- The plaintif in the suit in which this appeal has arisen, prayed 
for recovery of possession of the lands described in his plaint, on 
declaration of his title. It appears that the lands in suit, 22 bighs 
834 cottas in area was comyrised in a tenancy at 25 bighas 834 
cottas held by one Durga Ram Ghosh. The lands were purchased 


April ro. 


* Appeal from Appellate Decree No. 2457 of 1930 against the decree of Babu 
Woopendra Chandra Ghosh, and Subordinate Judge of 24-Parganas dated the 
27th June 1930 reversing that of Babu Pannalal Basu, Munsiff, 1st Cotrt at 
Diamond Harbour dated 16th September 1929. 

(1) (1926) L. R. 541. A, 178; 31 C. W N. 677. 

(2) (1893) I. L. R. 20 Calc. 708 

(3) (1915) 21 C. W. N. 93. 
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by one Jadu Nath Bairagi in the year r9c7, and were ccnstituted 
into a separate tenancy on payment of substantial seams to the 
landlord. It is in evidence that for a portion of the selami- 
Jadunath Bairagi executed an instalment. bond, which sets forth 
that AAarij was granted on payment of selami (nazar). In the 
year 1913 the defendant No. 1 in the suit purchased the lands 
from Jadu Nath Bairagi, and the defendants Nos. 2 to 4 were 
setiled as tenants under defendant No. r in the year r925. So 
far as the transfer in favour of the defendant No.-r was concerned 
it is to be noticed that the landlord continued to grant rent 
receipts in the name of the tenant Jadu Nath Bairagi. It was in 
evidence that so far as the defendant No. 1 was concerned the 
landlord’s said asked for Aharij fees, and that the defendant 
was willing to make some payment for mutation of his namə in the 
landlords sherista, but that at the end there was no payment made 
as the amount demanded was large. The next stage’ of the case, 
is the one appearing from the settlement records in the settlement 
records as finally published, the defendant No: 1 was recorded as : 
a permanent tenure-holder, the rent payable by whom in respect ` 
of the tenancy was liable to enhancement. As the learned Subor- 


` dinate Judge in the Court of appeal below has remarked, “ Imme- 


diately after such records the plaintiff brought the present suit 
almost as a protest.” The protest on the part of the landlord 
plaintiff being in regard to the entry in the settlement records 
that the defendant No. 1’s status was that of a permanent tenure- 
holder with the incident of transferability attached to it. 

The plainiiff’s suit was for ejectment on the ground that the 
tenant Jadunath Bairagi had no ealeable interest in the tenancy ; 
that the said tenant had abandoned the holding and that the 
defendant No. 1 had obtained no title by his purchase of the lands 
in suit from Jadu Nath Bairagi. The plaintiff’s claim in suit was 
resisted by the defendants. It was pleaded by the defendant No, 1 
that Jadu Nath Bairagi’s tenancy purchased by him was a perma- 
nent tenure, and he had therefore a valid title in him by virtue 


‘of his purchase. The defendant No. r also claimed title acquired. 


by him by adverse possession as against the plaintiff landlord. 
The other three defendants in the suit defendants Nos 2-to 4 
asserted that they were in possession of the lands in suit as bona- 
fide tenants and were not liable to be evicted by the plaintif. A 
number of issues were raised for trial in the suit, and the most 
important of them was the issue No. 1: “was the tenancy of Jadu 
Nath Bairagi an occupancy raiyati holding or a permanent tenure.” 
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The other issues related to the question whether permanent 
interest was asserted to the knowledge of the plaintiff, whether the 
plaintiff had recognise] the defendant No. 1—as tenant, and could 
the defendants Nos. 2 to 4 claim to be dona fide raiyats, not liable 
to eviction. There was also an issue raised on the qvestion of 
mesne profits claimed by the plaintiff in the suit. 

The trial Court dismissei1 the suit, holding that “the Jote of 
Jadu Nath was a permanent tenue, transferable at law under Sec- 
tion tr of the Bengal Tenancy Act. The defendant No. 1; his 
transferee, is entitled to hold it as a tenant under the plaintif and 
the plaintiff cannot enter. “On appeal by the plaintiff} the Court 
of appeal below reversed the decision of the trial Court, and] passed 

- a decree in favour of the plaintiff. “The plaintiff was to get khas 
possession of the property in suit after evicting the defendants and 
the mesne profits on the basis of rent.” The defendants have 
appealed to this Court. 


The entry in. the record of rights being in favour of the defen- 


dant No. 1 the general proposition now well established that the 
defendant had to prove the transferability of the tenure looses 
much of its force, in view of the statutory presumption arising in 
favour of the defendant as to permanancy of the tenure and the 
“transferability of the same as such. It is however to be noticed 
that the entry in the settlement record show that the defendant’s 
tenure was not one of which the rent was fixed in perpetuity. 
Keeping the above position in view the findings of fact and the 
conclusions arrived at by the Court of appeal below have to be. exa- 
mined. Some argument was advanced on ‘the question of admis- 
sibility of a kabuliat of 1269 B.S., alleged to have been filed 
on behalf of the plaintif in the settlement proceeding and as .to 
the propriety of the lower appellate Court in the matter of recep- 
tion of that document as evidence at the appellate stage. On 
behalf of the plaintiff respondent, no particular stress was laid -on 
the kabuliat of 1269 B. S.; and in our opinion no importance 
could be attached to this document which was on the record and 
had been marked for identification in the Court of first instance. 
Its custody was not proved, and we donot place any reliance 
upon the document; nor does it appear to us that the Court of 
appeal below attached any importance: to the same, inasmuch as 
the only observation made with reference to the document was 
that “ The kabuliat shows that Durgaram took lease for the purpose 
of cultivation and also for habitation—.” The observation so 
made does not prejudice the rights of the defendants in the suit 
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in any way, nor does the observation help the plaintif in his case 
before the Court. Apart from the kabuliat of 1269 B. S. which 
might be discarded for the purpose of this litigation, the Court 
below has, upon the materials tefore it, come to the findings and 
conclisions based on documentary evidence adduced by the parties 
that Jadunath Bairagi was recognised by the landlord as a tenant in 
respect of the lands in suit on receipt of selami (nazar) and muta- 
tion was ‘allowed only after receipt of mutation fee in respect of 
the transfer by Durga Kam Ghdse. The Court below took into 
consideration the very significant fact that the parcel of the original 
jama left after the purchase of the big slice by Jadunath is still 


-recorded in the names of Durga Ram’s heirs,and they “have been 


recorded as occupancy raiyats with regard to this parcel. ,As the 
Court below has noticed, if the original jama was a tenure, a part 
of it left to Durga Ram’s heirs would also have continued to be a 
tenure. The fact has also been noticed that it was when difficulty 
arose in effecting a mortgage of the lands purchased by Jadunath 
Bairagi that an attempt was mace by him to obtain recognition 
from the landlord. The 4istibandi for payment of selami fixed 
for mutation of name was subsequent to the mortgage transaction. 
Relating to the transfers of the tenancy in question to which refer- 
ence has been made above, the Court below has concluded by 
saying that “ the first transfer was recognised by the maliks on 
receipt of azar, for the second there was demand of nazar and 
the dakhilas have been granted in the name of Jadunath and not 
‘in the name of the defendants.” The facts proved on the mate- 
rials before the Court, so faras they beat upon the question of 
permanency of the tenancy and the transferability of the same 
have been carefully set out in the judgment of the learned Subor- 
dinate Judge in the Court of appeal below. The question whether 
a tenancy is permanent is a question of law and not of fact. It is 
not right *to say, as has been contended for on behalf of the defen- 
dants appellants, that the conclusions arrived at by the Court 
below are binding on us in second appeal as findings of fact ; the 
correct view being that the question was cne of proper inference 
in law from the facts as found (See Dianna Maly. Mati Sagar 
(1)). The facts as found by the Court below have to be considered 
in drawing the inference of law as to whether the tenancy ina 
particular case was permanent. In the case before us, on the 
facts found, we have no hesitation in coming to the decisión that 
the Court below has drawn the inference of law correctly, when 


G) (1926) L. R. 541. A. 178 + 31 C. W. N. 677. 


VoL, LVIL] HIGH COURT. 


he held that the lands appertaining to Durga Ram Ghose’s Jama 
which were’ purchased by Jadunath Bairagi, could not have 
appertained to a permanent tenure with the incident of transfera- 
bility, attached to the same. The learned Judge in the Court 
below was also in our judgment right in coming to the decision 
that the settlement record showing that the lands held by the 
defendant No. t appertained to a permanent tenure, has been 
sufficiently rebutted by the plaintiff in the suit. 

The question that arises for consideration next, is whether the 
defendant Na. 1 could possibly succeed in defeating the plaintiff’s 
claim in the suit for khas possession on the ground that he had, 
as the trial Court put it, “ been prescribing for a permanent tenancy 
since 1269.” The question has to be decided on the finding 
arrived at by the Court of appeal below upon evidence in the case, 
that there was no assertion of the permanent and transferable 
nature of the tenure, to the knowledge of the landlord. As found 
by the Court below, there was no assertion of any transferable 
interest before the sale in the year 1919 to the defendant No. 1, 
and twelve years did not elapse from that time when this suit was 
instituted by the ` plaintiff, in 1929. The assertion of any trans- 
ferahle right before 191g was not “ brought home to the plaintiff.” 
The contention advanced on behalf of the defendant No. r 
appellant as to the acquisition by adverse possession of the rights 
of a permanent tenure holder transferable at law, cannot upon 
the findings arrived at by the final Court of fact, be given effect to. 

The defence of the defendants Nos. 2 to 4 in the suit who have 
also appealed from the decision of the Court of appeal below 
Temains to be considered. ‘There is no doubt that the defence 
was raised in the suit that these three defendants could not be 
evicted, as they were bonafide tenants on the lands in suit, and 
an issue was specially directed to this question. It was not neces- 
sary for the trial Court to consider this part of the case, in view 
of «the conclusions arrived at on the question of the rights of the 
defendant No. rt who had settled the lands with the defendants 
Nos. 2to 4. In the Court of appeal below the position of the 
defendants Nos. 2 to 4 was not separately considered, apparently 
for the reason that it was thought that these defendants could not 
resist the plaintiffs claim for khas possession if the defendant No. 1 
had no title to remain on the lands in suit as a permanent tenure 
holder, with the incident of transferability attached to it. As 
argument was advanced before us on both sides on the question 
whether defendants Nos. ato 4 could be evicted by the plaintiff 
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in the suit, we have thought it proper to give our decision on the 
same. It is to be observed at the outset that cases like that of 
Binode Lal Pakrashi v. Kalu Pramanik, (1), upon which the argu- 
ment on behalf of the defendants Nos 2 to 4 appellants, is founded, 
are to be treated as exceptions; and as it has been observed in 
recent decisions of this Court, the principle in the case of Benode 
Lal Pakrashi (1) is an encroachment upon the ordinary rule of law 
and a rule of general application, that a grantor is not competent 
to confer upon the grantee a Letter title than he himself possesses ; 
and the principle laid down in that case must therefore he cautiously 
applied, and is not extended (See Krishnanath v. Muhamed Wafiz 
(2). It may be mentioned that want of good faith either on the 
part of the lessor or the lessee makes the rule in Bincde Lal 
Pakrashis case (1) inapplicable. In the case before us there 
could not be any assumption or any presumtion of good faith on 
the part of the defendant No. 1 in this case, on the facts found by 
the Court below. ‘There could also be no presumption of good faith 
on the part of the defendants Nos. 2 to 4, seeing that they could 
not lay claim to a better position than that of persons entering 
into a transaction of lease without any enquiry as to the lessor’s 
title,—the facts found in this case pointing clearly to the situation 
that the defendant No. 1 had failed to obtain recognition of his 
purchase of the lands in suit from Jadu Nath Bairagi, and that 
rent receipts, were never granted by the landlord to the defendant 
No. 1 in his own name. In our judgment the case set up by the 
defendants Nos. 2 to 4 that they were bonafide tenants on the 
lands in suit was nct, and could not, possibly be established. 

If the plaintiff landlord, the respondent in this Court, is entitled 
to khas possession of the lands on eviction of the defendants, as 
he is, according to our decision, the plaintiff respondent is also 
entitled to get mesne profits from the defendant No. 1 as claimed 
in the suit, on rental basis, as held by the Court of appeal below. 

The result of the conclusions arrived at by us as indicated 
above is that the appeal is dismissed with costs, 


P. N. R. Appeal dismissed: 
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DHARANI MOHAN RAY 
v. 


SAJANI KANTA TARAFDAR AND OTHERS.* 


Rent suit—Rent, suspension of—Proof—First element —Lisputed land if formed 
part of original tenancy—Second element—Dispcssession by landlord, 
whether wrongful or tortuous— Principle of suspension, when applicable. 


In a suit for rent the first element that has got to be established in order to 
make outa case of suspension of rent is that the lands from which the tenants 
defendants have been dispossessed by the plaintiff landlord were those which at 
one time or other formed part of the original tenancy. . 


It is not any and every act of dispossession by a landlord which ought to be 
penalised by the enforcement of the principle of suspension of rent. A wrongful 
or tortuous Act of dispessession is necessary in order that the principle may be 
applied, 

Appeal by the Plaintiff. 
~ Suit for recovery of rent. 

Plea of suspension of rent by the defendants. 
The material facts will appear from the judgment. 


Messrs. Gunada Charan Sen and Jaan Chandra Ray for the 
Appellant. j 


Mr. Urukram Das Chakravarty tor the Respondents. 

Mr. Ramendra Mohan Majumdar for the Deputy Registrar, 

The following judgment was delivered by 

Mukerji, J.:—The plaintiff is the appellant in this appeal. 
The appeal has arisen out of a suit which the plaintiff instituted for 
recovery of arrears of rent with cesses and damages for the years 
1331 to 1334 in respect of certain lands and the claim was laid at 
an annual rental of Rs, 82 and odd in plaintiff's 8 annas share. 
Amongst the pleas that were taken on behalf of the defendants was 
a plea of suspension of. rent on the grounds of dispossession, The 
land which forms the subject matter of this suit will be found depic- 
ted in the settlement mapas being bounded on the north bya 
Khaland onthe east bya river. The controversy between the 


* Appeal trom Appellate Decree No. 2375 of 1930 against the decree of S, K. 
Bhattacharjya Esq., Additional Subordinate Judge of Khulna dated the 28th 
April 1930 reversing the decree of Babu Bhabataran Mukherjee, Munsiff 1st Court, 
Satkhira dated the 6th May 1929. 
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parties as regards dispossession relates totwo plots marked 602 
and 603 on that map. These two plots also as would appear on the 
map were bounded on the north by the Khal and on the east by 
the river. The defendant’s case is that they have been dispossessed 
by the plaintiff in respect of these two plots and inasmuch as the 
plots formed part of the original tenancy which was created bya 
Kabuliyat Ex. A, so far back asin the year 1876, the plaintiff is 
not entitled to recover any rent from them. 

-The Munsiff found that the said two plots were not covered by 
the Kabuliyat. He accordingly found that there was no evidence to 
satisfy him that the plaintiff had dispossessed the defendants from 
any part of the rent Jands. It seems that in the course of argument 
before the trial Court it was urged on behalf of the defendants that 
as these two plots had accreted to the rent lands, the defendants 
were entitled to possess them treating them as accretions but that 
the plaintiff had prevented the defendants from doing so and that, 
therefore, there should be an order for suspension of rent. This 
argument also was overruled by the Munsiff because he was not 
satisfied that the defendants ever attempted to possess the lands 
after they had accreted and furthermore because the defendants 
had been paying rent without protest for a long time even after the 
lands had accreted. In this view of the facts, the Munsiff held that 
the rent claimed inthe suit should not- be suspended. He then 
dealt with the question as regards the amount of rent that was to be 
decreed and relying upon the terms in the Kabuliyat under which 
the contract had been created between the parties and which were 
to the effect that in case of increase or decrease in area of the lands 
covered by the Kabuliyat as would be found on measurement by a 
particular standard the defendants could be liable to pay increased 
rent or would be entitled to abatement of rent and giving effect to 
these terms the Munsiff held that on the quantity of lands which 
would be found on such calculation, Rs. 154-8 would be the rent for 
the rő annas share of the lands and accordingly the rent in the 
plaintiff’s 8 annas share would be Rs. 77-4. From this, the Munsiff 
deducted certain charges which under the terms of the Kabuliyat 
the defendants would be entitled to and he came to the conclusion 
that the suit should be decreed at the rate of Rs. 57-15 per year as 
tent together with cesses and damages. That was the decree which 
the Munsiff made. 

From this decision, an appeal was taken by both the parties. In 
the plaintiff’s appeal, the question raised was as regards the rate of 
rent that had been assessed for the lands. In the appeal, which the 
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defendants preferred they assailed the conclusion of the Munsiff that 
there should be no suspension of rent. ‘The Subordinate Judge 
allowed the defendants’ appeal and dismissed the plaintiffs appeal 
as well although he was not prepared to record any conclusion upon 
the question that was raised therein. Indeed, it was not necessary 
for him to deal with the latter appeal because he came to the con- 
clusion that the entire rent should be suspended and that this was 
not a case in which the ends of justice would be met by ordering a 
reduction or abatement of rent in respect of the portion of which 
the defendants had been dispossessed. The present appeal, as 
already stated, has been preferred by the plaintiff. 

The decision of the learned Subordinate Judge which has been 
placed before me does not seem to me to be one which can on any 
ground be supported. All that he has been able to find is that there 
is no satisfactory evidence that the two plots of land in respect of 
which dispossession was complained were Char lands which had 
formed by the silting up of the Khal or of the river by which they 
were bounded on the north and the east respectively. What the 
learned Judge had to find in the Srst place, if he was to give effect 
to the plea of suspension on the ground of dispossession was that 
the two plots of land from which the defendants said they had been 
dispossessed were lands which at one time or other formed part of 
the original tenancy. Itis plain that the pleaisa plea which the 
defendants set up and that in order that the defendants may be able 
to get the benefit of it, it is necessary that they should establish that 
these two plots of land formed part of the said tenancy. The 
learned Judge has nct approached the case from that point of view. 
He has compared the boundaries of the Kabuliyat with the boun- 
daries of the lands in respect of which dispossession was com- 
plained of and on a comparison of the boundaries he has found that 
the northern boundary is Haldar Khali Khal and the eastern boun- 
dary is Jamna river and from that fact alone he has held that 
prima facie, the two plots of land appertained to the defendants’ 
jama which extended right up to Haldar Khali Khal on the north 
and the river on the east. Iam unable to appreciate how upon 
these materialg the learned Judge could come to such a conclusion. 
The boundaries being onthe northa Khal and on the east a river 
they would apply equally well to a position in which the two plots 
were not in existence just as well as if those plots were in existence 
at the time when the Kabuliyat was executed. 

The first element mentioned above, that has:got to be established 
in order to make outa case of suspension of rent, in my opinion, 


517 


Civin. 


1933+ 
a 
Dharani Mohan Ray 
v. 
Sajani Kanta 
arafdar, 
Bukerji, F. 


‘518 
Civil. 


1933. 


THE CALCUTTA LAW JOURNAL. [Von LVII 


has not been established in this case, Then there is the question as 
to whether there has been such a dispossession as would entitle the 


> wy d fi d . . . 
Dharani Mohan Ray defendants to claim suspension of rent. It is not any and-every act 


v. 
Sajani Kanta 
Tarafdar. 
Mukerji, F. 


-of dispossession by a landlord which ought to be penalised by the 
enforcement of this principle. A wrongful or tortuous act of dis- 
possession is necessary in order that the principle may be applied. 
There is no finding going anywhere near such a position. In these 
circumstances, it is impossible to uphold the decision of the learned 
Subordinate Judge which seems to have proceeded on the ground 
that as soon as itis found that the fortion of land adjoining a 
certain tenancy is in the possession of the plaintiff landlord and the 
plaintiff landlord is not able to show that-it was outside the tenancy 
originally created the defendants would beable to claim suspension 
of rent and that their prayer in that respect should be granted. 
The next question that arises is as to whether the proper course 
in this case to adopt would be to order a fresh investigation with 
-regard to thejfacts of the case. It is quite clear that if a fresh investi- 
gation has to be made it will have to be made upon two points. 
Firstly, the point which arose upon the plaintiff's appeal to the lower 
appellate Court and which has not been dealt with by the Sub- 
ordinate Judge, namely, the point relating to the question of rate of 
rent; and-secondly, the question which arose upon the defendants’ 
plea, namely the plea of suspension of rent, the point being as to 
whether in the first place these two plots of lands formed part of the 
oti, inal tenancy created by the Kabuliyat Ex.. A and nextly, whether 
‘there-has been any wrongful or tortuous act of dispossession on‘the 
. part of the plaintiff such as would dis-entitle him to recover tent so 
long as he did not 1estore possession to the defendants. The plain- 
- tiff says that he is not particularly anxious to have the rate of rent 
agitated in the present suit if the question as regards the rate of rent 
be left open. The'defendants on the other hand have pressed for a 
remand. Ido not think that this isa casein which the present 
' litigation should be protracted any further. 
‘In this view of the matter, Iam of opinion, that the proper 
-order to make in this case would be to allow the appeal, to set aside 
the decision of the Subordinate Judge and to restore that of -the 
Munsiff as a decree for rent in respect of the years 1331 to 1334 and 
for those years only. The question as regards the rate of rent will be 
‘left open and the plaintiff will be at liberty to agitate the same 
question in a future litigation in which he considers it necessary: to 
raise. Tbe defendants also will be entitled to raise the question of 
suspension of rent should they be so advised in any :suit for-rent that 
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may be instituted against them for any subsequent -period. With Gym. 
this reservation, the decree of the trial Court is restored and with 1933. 
costs in this Court and in the Court of Appeal below to the extent of Dharani Mohan Ray 
the plaintiffs’ success in this litigation. ee Monee 
D, K. R Appeal allowed. arafdar. 
. Mukerji, F. 
PRIVY COUNCIL. 
Present: Lord Atkin Lord Thankerton ant Sir John Wallis. 
SAHEBRAO NARAYANRAO DESHMUKH Pre: 
JAIWANTRAO YADAORAO DESHMUKH AND ANOTHER. March, 31. 


_— 


[ON APPEAL FROM THE COURT OF JUDICIAL COMMISSIONER 
OF THE CENTRAL PRovinczs. | 


Civil Frocedure Code (Act V of 1908), Sece 100—Finding of fact by lower 
Appellate Court—Mistaken inference from documents, not an error of law, 
Where plaintiffs claimed to be entitled as co-sharers to a part of the lawajama 

(cash pension or allowance) received by the defendant, and the.lower appellate 

Court on a full consideration of all the evidence negatived the plainfiff’s claim 

and found that it was not proved that the lawajama—i.e., to say, the pension 

moneys paid by Government tothe dt fendant—were included in the wetan or 
hereditary endowment. 

` Held, that this was a finding of fact by the lower appellate Court, and there 
being no misconstruction by“it of the entries in the’ Inam documents, and a mis- 
-taken inference from documents being an error not ot law but of : fact, the judg- 
ment of the Jower‘appellate Court was not liable to be reversed by the ‘Judicial 
-Commissioner on second appeal as being contrary to law. 


These were.two connected appeals No. 66 of 1929 and No.:20 of 
.1930 from the judgments and decrees of the Court of the Judicial 
‘Commissioner, Central Provinces, dated the 16th August 1924'and 
roth April 1928, respectively. 

-The facts are fully set out in the Board’s judgment. 

DeGruyther, K. C. and S. A. Kyffin for appellants in Appeal 

‘No. 66 and Respondent in Appeal No.‘zo, 
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Dunne, K. C. and Wallach for appellants in Appeal No. 20 and 
Respondent in Appeal No. 66. 


Their Lordships’ judgment was delivered by 


Sir John Wallis :—Their Lordships have heard arguments in 
two appeals from the Central Provinces arising ‘out of two suits 
between the same parties and connected with the same watan or 
hereditary Pane TIER: and will now proceed to dispose of them 
together. 


The first of these appeals is from a judgment in second 
appeal of the Court of the Judicial Commissioner ina suit filed 
in 1918 by the head of the junior branch of the watan family and 
his son to recover a one-half share of an annual payment of 
Rs.-468-8, made by Government to the first defendant, the 
head of the senior branch. - 


The other appeal is froma judgment of the same Court on 
first appeal in a suit filed in 1924 by the head of the senior branch 
of the family to recover from the head of the junior branch 
possession with mesne profits of a one anna four pice share 
of the watan village of Lakhanwadi, of which it was alleged he 
had taken wrongful possession. In this case the Court affirmed 
the judgment of the District Judge decreeing the suit. 


The facts which led up to this litigation as they appear from 
documents exhibited in both suits may be first stated. 


In 1860 Achawit Rao, the great uncle of Saheb Rao, the first 
defendant in the earlier and the plaintiff in the later suit, obtained 
from the Nizam’s Government a sanad confirming and continuing 
to him on the death of his father Khooshalrao the wefan (hereditary 
office) of Deshmukh of the Pergana Daryapur in Berar. Berar 
was one of the districts which had been assigned by the Nizam 
to the exclusive management of the Resident at Hyderabad under 
the orders of the Government of*India by the Treaty of 1853; and, 
as the Deshmukhs had already been relieved of what was formerly 
their principal duty, the collection of the revente, the sanad, 
whilst continuing to the grantee “his usual Russoons, Hugg, 
Palanputt villages, share in the Mookuddumee of Daryapur, 
Inams, Babs, Lowazmah of villages of his share,” merely required 
him “enjoying the said Lowazmah and Hugs of his office of 
Deshmookee,” to endeavour to encourage the increase of rayařs 
and of cultivators of the land and the prosperity of the villages, 
and to be obedient to the Amils and Jaghidars and render them 
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every assistance in his power and pay the Government dues in 
proper season.” As will be seen, even these light duties dis- 
appear from the Inam certificate of 1870, which continues the 
grant of the village of Lakhanwadi for personal maintenance to 
Achawit Rao, his lineal descendants and co-sharers. 

Under this sanad the grantee only obtained a one-third share 
of the Kushba or Pergana Daryapur, consisting of 37 villages, 
one of which Lakhanwadi, was entered as a Palampat village and 


formed part of the endowment. As stated in the Inam rules _ 


a single Pergana had often been divided and each of the 
divisions held for several generations by a member of the 
Deshmukh family. 

In the adjoining Bombay Presidency, as Mr. Mayne has 
observed, Hindu Law, 9th edn., p. 676 :— ; 

‘There are numerous revenue and village offices, such as 
deshinuk, despandya desai and patel, which are remunerated ‘by lands 
granted by the State. These lands have by lapse of time come to 
‘be regarded as purely private property of the family which holds 
the office, though they are subject to the obligation of discharging 
its duties.” j 

It is, therefore, not surprising to find from the evidence in 
this case that a similar state of things had arisen as regards the 
office of Deshmukh in Berar. 

The records of the Lakhanwadi Inam inquiry in 1867 are 
the most important evidence in both suits, and it will be con- 
venient to deal with them at once, especially as leave to 
appeal has been granted in the allowance suit owing to conflicting 
decisions as to the effect of the Inam rules on the descent of 
these allowances. : 

In 1859 the Government of India had made Inam rules for 
the settlement of Jagir and Inam claims in Berar, which, though 
differing in some respects, were on the same lines as the rules 
prescribed about the same time for the adjoining Presidencies. 
Under Rule VIII “the term inam is to be understood as applying 
to all land, whether in integral villages or lesser grants held 
entirely free of land-rent or on a favourable quit-rent and will all 
be disposed of under the above rules.” An Inam Commissioner 
was appointed under the rules and in 1867 an inquiry was held 
into the Lakhanwadi village, with the result that in 1870 it was 
confirmed by the Government of India to “ Achawit Rao and 
lineal descendants and co-sharers. ” = 

The inquiry to be held under the rules was not limited in 
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the case of these service grants to inams as defined in Rule VITT, 
but was also to include the holders’ money grants, and Rule XV 
provides not only for the issue of Inam title deeds, but also for 
the issue of similar title deeds “in cases of money grants confirmed 
to claimants. ” . 

Under these rules all the cash allowances forming part of 
the wafan endowment should have been inquired into and either 
disallowed or confirmed. The form of Inam statement which 
the claimant was required to fill in and verify required the 
claimant in column 2, “ Particulars of claim,” to give particulars 
of “Cash” claimed as well as of land. Column 8 also required 
the claimant to give “ Details of other income,” that is to gay, of 
his private means, and in column ro, “ Co-sharer of the property 
in suit, ” there’ was a similar inquiry as to the other means of the 
co-sharer. . . 

In the Inam statement Achawit Rao made no claim under 
“Cash,” in column 2, but possibly by mistake entered under 
column 8, “Details of other income,” “ Rusum in cash, 
Pergana Daryapur, ‘Rs. 663-13 still continuing,” and in his 
report. the investigating officer treated these susums as cash 
allowances and proposed that they should be reduced to 
Rs, 508-5-9,. and met by reducing the Lakandwadi quit-rent from 
Rs. 1,656 to Rs. 1,147-To-3, a proposal which was not adopted, 
as the grant of the village was continued at the old quit-rent of 
Rs, 1,656. 

Had any cash allowances been confirmed by the Government 
as the result of this inquiry, a title deed should have been issued 
showing for whose benefit it was made and how it was to 
descend, but no such title deed has been produced and the 
inference therefore is that no cash allowances were confirmed. 

The two last columns of the Inam statement, numbered ro 
and 11, are especially relevant to the claim in the later suit for 
possession of a share of the Lakhanwadi village. 

Column ro, headed “ Co-sharers of property in suit, ” requires 
particulars as to the relationship of the co-sharer to the original 
grantee, his father’s name, his age, what should the claimant get, 


bis share in annas out of a rupee, and details of other income, if 

any.” r; 

The required information is given in a separate statement :— 
Statement of kinsmen owning shares in the Palampat Makta 

villages for the Hijri year 1276 Fasi (1860-61 A. D.) Statement 


made before-the Znam Commissioner R, S. Sitaram Raoji, Extra- 


Vou. LVIŁJ PRIVY COUNCIL. 


Assistant Commissioner, on 2nd February, 1867, in connection 

with mauza Lakhanwadi, pergunna Daryapur. 

Rs, A. P. Rs. A. Py 

o 8 o Yadoji, sonof Dharmaji 

o 8 o Acheut Rao, son of Deshmukh, Jaiwant 

Khushal Rao Desh- > Rao Deshmukh. 
mukh, 

Rs, A. P. 

o 4 o Aforesaid 

person, 

o 4 o Sonaji, son 
of Lasmanji 
Deshmukh. 

RS. A. P, 

o Iı 4 Afore- 
said 
person. 

This statement, signed by Achawit (i. e. Acheut) Rao himself 
and Yadoji, the head of the other branch of tbe family, clearly 
shows that Acawit Rao only claimed an eight annas share in the 
village, and that the other eight annas share was owned by the 
junior branch of the family, four annas being owned by Yadoji 
anda one anna four pice share by Sonaji, the remaining two annas 
eight pice share being divided among other members of Sonaji’s 
branch, whose shares it is necessary to set out as this suit is 
concerned with Sonaji’s share. Sonaji’s elder son, Jaiwantrao, 
the first defendant,. who had been adopted by Yadoji, the owner 
the four annas share, had taken possession of Sonaji’s share on 

the death in August, 1913, of Radhikabhai his brother’s widow. 

The Inam certificate, the last and most important of the 
Inam records, was made under the authority of the Government 
of India, communicated to the Commissioner of the Hyderabad 
Assigned Districls on the r9th February, 1870, and under it the 
Mauza Lakhanwadi was “for personal maintenance continued to 
claimant, his descendants and co-sharers in perpetuity, deducting 
abkari, subject to quit-rent Rs. 1,656.” 


Appeal No. 20 of 1930. 


Their Lordships will now proceed to deal with the appeal 
from the judgment of the Court of the Judicial Commissioner, 
affirming the judgment of the District Judge of Amraoti, and 
decreeing the suit of the plaintiff Sabhabrao as successor to 
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Achawit Rao’s lands, which had been in the possession of 
Radhikabhai, as already Stated. 

The plaintiff's title to the suit lands depends upon the Inam 
certificate, and unless he can establish that title his suit must fail. 
whether or not the first defendant had any title to the suit lands 
of which he tcok possession, as already stated, on Radhikabhai’s 
death in 1913. Both tke District Judge and the learned 
Additional Judicial Commissioners have held that the certificate 
was evidence of a grant to Achbawit Rao and his lineal descendants 
and conferred upon the co-sharers mentioned in the grant only 
a right of maintenance. The Additional Judicial Commissioners 
have further held, following an earlier decision of their own 
Court, that if the Inamdar for the time being allows a co-sharer 
by way of maintenance to remain in possession of lands in the 
village for a certain time, that may raise an implied contract to 
allow him to remain there during his own lifetime, but that 
such contract will not be binding on his successors, 


In their Lordships’ opinion, the judgments of the lower 
Courts proceed upon a misconstruction of the Inam certificate, 
which is in terms a grant to the claimant Achawit Rao for personal 
maintenance to be continued to claimant, his lineal descendants 
and co-sharers, and not as held by the lower Courts a grant to 
Achawit Rao and his lineal descendants, subject to the obligation 
of maintaining the co-sharers. 

Under this certificate this village, which had A part of the 
watan endowment, was continued for personal maintenance to 
Achawit Rao and his co-sharers, no doubt as members of an 
ancient family who for generations had been employed and 
remunerated for the discharge of important duties of which they 
had been relieved. As already mentioned, the Government had 
been at pains to ascertain the share in annas out of a rupee which 
were held by the co-sharers and had obtained a ststement signed 
by Achawit Rao himself and Yadoji, the head of the junior branch, 
showing that Achawit Rao’s branch only held an eight annas share 
in the village. In their Lordships’ opinion, the effect of the grant 
was to continue to him and bis co-sharers for their personal main- 
tenance the village of Lakhanwadi according to their existing and 
ascertained shares. That this was the understanding of everyone 
concerned appears from the document (Exhibit D. 5) executed on 
the 25th September, 1876, by Achawit Rao in favour of Jaywant- 
rao, who is a party to these two suits and had succeeded his adopted 
father Yadoji as head of the junior branch :-— 
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“Your and my ancestors have already partitioned the pa/ampat P.G 
Lakhanwadi half and half according to the documents and accounts. 1933. 
If any dispute arises hereafter each one should manage his own Sahebrao Narayanrao 
affairs, as has been the ancient practice of managing in halves hmukh 
through separate Patwaris Hawaldars and Mahars. The village Jaiwankiao Yodadrió 
expenses incurred for Government should be borne by both, half Dahoukh: 


and half. The partition of the residential places has been made by Sir John Wallis. 
our ancestor. ‘Accordingly, Hambirji’s site falling tothe share of , > 
Yadoji may be taken by you...... We aselders have man pan (right 

of precedence). You may-continue the same accordingly. The 

Government papers relating to Lakhanwadi should be signed by 

you and me. And the max pan should be continued as going on 

from along time. And half of whatever income may accrue from 

the village will belong to you.” 


It seems unlikely that this suit would ever have been brought 
if the good relations between the two branches evidenced by 
this‘document had not been interrupted, possibly by Jawantrao’s 
claim to share in the money allowance which is the subject of the 
other appeal. However this may be, their Lordships are clearly 
of opinion that the plaintiffs suit must fail, as he has not 
proved any title to the suit lands. ` 


Appeal No. 66 of 1929. 


Their Lordships will now proceed to dispose of the appeal 
from the other judgment on second appeal of the same Court in the 
suit instituted by the aforesaid Jayawantrac, the present head of 
the junior branch of the family and his son, against the aforesaid 
Sabab Rao, the head of the senior branch, for a declaration that 
he was entitled to a half share in the /awa-jama of Mauza Lakhan- 
wadi, and for the recovery of his share for three years. “ Lawa- 
jama,” it is-explained in a note to the plaint, is a term used to 
denote the remuneration paid to hereditary officials, and in the order 
granting leave to appeal to His Majesty in Council it is stated that 
the cash allowanccs in these wafans are known comprehensively as 
lawa-jama, The alleged /awajama in this case consists of an 
annual payment from the Government treasury of Rs, 768-8, which 
is referred to in the certificate under section 6 of the Pensions Act, 
1871 giving the plaintiffs leave to sue, as “pension moneys now 
received by the said Sahebrao Narayanrao as registered payee 
and paid to him by Government.” The revenue authorities must 
have some authority for paying these pension moneys to Sahebrao, 
but what it is not disclosed in this certificate or in the -rest of 
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the evidence, and the effect of the lower appellate Courts finding 
is to leave the origin of this grant a matter of conjecture. 

The case made in the plaint was that the family as Watandar 
Deshmukh of Daryapur gets this /awa-jama, which is paid to 
Sahebrao as Dastaki, or head of the family. According to the 
plaint, it was formerly paid to Sahebrao’s father Narayanrao, 
who paid the first plaintiff his half share down to the year 1914, 
but did not pay it in 1915, nor has it been paid since. The defendant 
pleaded that the plaintiffs were not members of the Watandar 
Deshmukhi family and had no share in the /awa-jama, that the 
lawa-jama did not form part of the Deshmukhi watan, that it was 
acquired by his great-grandfather Kulshabrao, the father of 
Achawit Rao, that the plaintiffs never got any part of it, and 
that the permanent payable order stood in the name of the 
defendant for his family and in no way ;for the plaintifs’ family. 
Had there been any direct evidence of the origin of this alleged 
permanent payable order of fawajama it might have thrown 
much light upon the case, but no such evidence was forthcoming. 

Both the Subordinate and the District Courts found that the 
plaintiffs were members of the family and had a share in the watan, 
and that the defendant had failed to prove that this Zawa- 
jama had been granted to his great-grandfather Khulshabrao, 
On the other hand, they found inthe defendants favour that the 
first plaintiff had failed to prove that he had ever received any share 
of it. i 

In the light of these proceedings; they dealt with the 
second and main issue, “Whether Deshmukh watan includes 
lawa-jama?” and after a careful examination of the contentions 
raised before him, the District Judge, agreeing with the Subordi- 
nate Judge found that it was not proved that the /awa-jama— 
that is to say, the pension moneys paid by Government to 
the first defendant—were included in the wafan or hereditary 
endowment, and that therefcre the plaintiffs could not claim a 
share in them as such. This was a finding of fact by the lower 
appellate Court, and under Section rco, C. P. C., could only be 
reversed on second appeal by reason of “ the decree being contrary 
to law or some usage having the force of law.” The first question 
therefore for their Lordships is, had the Court of the Judicial 
Commissioners any sufficient reason for reversing the judgment 
and decree of the lower appellate Court as contrary to law? 
In their Lordships’ opinion, the respondents have not succeeded 
in showing that the findings of the lower appellate Court were 
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vitiated by any error of law. In the second appeal to the 
Court of the Judicial Commissioner the contention for the 
plaintifs, as stated in the judgment, was that on the 
findings that the plaintiffs were members of the watan family 
and had a share in the watan, and that the defendant had 
failed to prove the grant of this /awa-jama to his  great-grand- 
father, the conclusion must be in the plaintiff’s favour, for pre- 
sumbly the /awa-jama formed part of the watan. The learned 
Judges accepted this contention and on an examination of 
the sanad of 1860, Achawit’s Inam statement P. 3 in 1867, 
and the investigating officers report P. 9 and P. 14, a deposition 
of the first defendant’s father Narayarao in 1876, found that the 
dawa-jama must be presumed to be a part of the Deshmukhi 
watan in which the plaintiffs were entitled to share. 

Their Lordships have already carefully examined the entries 
in the Inam documents relating to allowances with a view of 
seeing if there had heen any misconstruction of them by the 
„lower appellate Court which could be treated as contrary to law. 
None has been suggested and they have been unable to find any. 
Unless there has been misconstruction a mistaken inference from 
documents as has been pointed out in the cases cited, is an error 
nct of law but of fact. The lower appellate Court on a full 
consideration of all the evidence and of the plaintifl’s failure to 
prove that he or his father had ever shared in this payment, 
refused to draw the inference that Rs. 508 in respect of mesums 
which the investigating cfiicer proposed to meet by a reduction 
in the quit-rent—a proposal not adoptec—is now represented by 
the pension-moneys of Rs, 768-8, paid to the first defendant, 
whereas the learned Judges have found that it is. 

If their Lordships had been called upon to choose between 
these two findings, the fact already mentioned that the rusums 
allowance is not shown to have teen confirmed as the result of 
the Inam Commissioner’s inquiry would also have had to be taken 
into account as militating against the plaintiff’s claim. 

For the purposes of this appeal it’ is sufficient to say that their 
Lordships are clearly of opinion that it has not been shown that 
the judgment of the lower Court was liable to be reversed on 
second appeal as being contrary to law, and that this appeal must 
therefore be allowed. 

Inthe result their Lordships will humbly advise His Majesty 
that in both these appeals the decrees of the Court of the Judicial 
Commissioner be reversed with costs. In appeal No. 66 of 1929 
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hws the decree of the District Judge should be restored; in appeal 
1933. No. 20 of 1930 the suit should be dismissed. The respondents 
Sahebrao Narayanrao in both cases will pay the appellant’s costs of the appeal to, His 
Deshmukh Majesty in Council. 
Vv. 
Jaiwantrao Yadaorao Yalpy Peckham and Chaplin: Solicitors for the Appellant in 
Deshmukh, Appeal No. 65 and Respondent in Appeal No. 20. 
Siz John: Wallis: H. S. L. Polak: Solicitor for tte Appellants in Appeal No. 20 
and Respondents in Appeal No. 66. 
K. J. R. Appeals allowed. 
Present: Lord Blanesburgh, Lord Macmillan and 
Sir John Wallis. 
P. C. KUMARAVELU CHETTIAR AND OTHERS 
1933, v. 
=> 
April, rt. _T.P. RAMASWAMI AYYAR AND OTHERS. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT Mapras. | 


Civil Procedure Code, (Act V of 1908), Sec. 11, Explanation 6—Bona fide liti- 
gation in respect “ofa public right’’—Order 1, Rule 8—Representative 
action, decree in, when 1e3 judicata and binding on persons not actually 
parties or privies thereto—Effact of neglect of statutory conditions as to 

= permission of Court and notice on absent parties: 


Under the English practice (Order 16, Rule 9) the following two propositioas 
are well established : i 


First: As the judgment in a representative action is binding on all the mem- 
bers of the class represented, it is of the essence that the range of the estoppel, 
i. e., the class of ‘persons on behalf of whom relief is sought, should be clearly 
defined on the face of the proceedings: Markt v, Knight Steamship Co. (1). 


Second: Ifa representative action is properly brought by plaintiffs as mem- 
bers of a class having a common irterest to vindicate the rights of the class, it is 
„no objection that they have added a claim in respect of some matter in which they 
allege they have been wronged in their individual capacity [ Duke of Bedford v. 
Ellis (2). ] But if the plaintiffs’ claim is substantially one for damages'for an 


(1) [1910] a K. B. 1021 at p. 1034. 
(2) [1901] App. Cas., page r. 
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4 
alleged wrong to themselves individually, the suit is not held to be representative 
in the true or effective sense of the term. 


Order 1, Rule 8 of the Indian Civil Procedure Code, formulates an exception 
to the general principle that all persons interested in a suit shall be parties thereto. 
It is an enabling rule of convenience prescribing the conditions upon which alone 
such persons when not made parties to a suit may still be bound by the proceed- 
ings therein. For the Rule to apply, (1) the absent persons must be numerous ; 
(2) they must have the same interest in the suit ; (3) the suit,-so far as it is repre- 
sentative, must be brought or prosecuted with tbe permission of the Court; 
(4) on such permission being given, it is the imperative duty of the Court to direct 
notice to be given to the absent parties in such of the ways prescribed as the 
Court in each case may require, and (5) by sub-rule (2), liberty is reserved to any 
represented person to apply to be madea party to the suit. In India the direc- 
tion of all these matters, in striking contrast to the English Order 16, Rule 9 is 
placed in the hands of the Court. 


In order that the decree in a suit expressly within the terms of Order 1, Rule 8, 
i. £, a representative suit—may have the benefit of explanation 6 to section 11 of 
the Code (the res judicata section) and become binding on persons other than 
those actually-parties thereto and their privies, the conditions of Rule 8 must have 
been complied with fully both in the letter and in the spirit. The observance of 
the statutory conditions imposed by the Rule (specially with regard to the obtain- 
ing of the permission of the Court and as to notice on absent parties) is essential, 
and it is not permissible to dispense with any of the requirements of the Rule. 
Further, by virtue of explanation 6 to section 11, the decree in sucha suit to be 
binding on absent parties, must follow a bona fide litigation. But dona fide liti- 
gation will not excuse the neglect of statutory conditions. If, for instance, the 
previous suit was prosecuted without the leave of the Court and with no notice 
given of its institution as required by Rule 8, the decree in sucha representative 
suit, though passed after a bona fide contest, would not be within the purview of 
explanation 6 so as to operate as res judicata and bind persons not actually parties 
or privies thereto. 


Baiju Lal v. Bulak Lal (1) ; Srinivasa Chariar v. Raghava Chariar (2); 
Thanokoti v. Muttiappa (3), approved. 


Srikhanti v. Indupuram (4) and Gopala Charyuluv. Subbamma (5) refer- 
red to, ` 


t . 

But the conditions of Order 1, Rule 8, need not be observed in the case of a 
suit which while within the words of explanation 6 is not within the words of 
Rule 8 at all, and the benefit of the explanation would extend to the decree in such 

„a suit, so as to give it the force of res judicata That is to say, explanation 6 is 
not confined to cases covered by Rule 8 but extends to include any litigation in 
which, apart from the Rule altogether, parties are entitled (under the substantive 
law) to represent interested persons other than themselves. 


(1) (1897) I L. R. 24 Cale, 385. 
(2) (1897) |. L. R. 23 Mad. 28. 
(3) (1885) I. L. R. 8 Mad. 496. 
(4) (1866) 3 Mad. H. C. R. 226, 
(5) (1919) I. L. R, 43 Mad, 487. 
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The Civil Procedure Code, 1908, having for the first time introduced a new 
provision—section 91—enabling the Advoczte General or two or more persons, 
with his consent, to bring a suit in respect of a public nuisance, though no special 
damage had been caused, for a declaration, etc., the words “a public right or of ” 
were inserted in explanation 6 to section 11 solely with the view of giving effect 
to the plea of res judicata to the decree in such a suit. 


Order 1, Rule 8, isan enabling enactment. It in no way debars a member of 
a community from maintaining a suit in his own right, although the act com- 
plained of may also be iniurious to the whole comamnity. 


The Privy Council overruled the judgment of the Full Bench of the Madras 
High Court (51 Mad. 128) where it was held, in effect, that. “explanation 6 to 
section 11 is not controlled by Order 1, Rule 8, and that if a Court allows a suit 
to which the Rule applies to proceed in a representative capacity tor the benefit of 
numerous parties all these parties will be bound by the decree, if the contest 
leading to it were ġona fide, even although the procedure prescribed by the Rule 
was in no respect followed.” 

Appeal No. 62 of 1930 froma judgment and decree, dated the 
16th November 1927, of the High Court, Madras; reversing a judg- 
ment and decree, dated the 17th March 1923, of the Subordinate 
Judge of Tuticorin. 


The suit giving rise to the appeal was institute] by the appellants 
as representatives of the Vaniyars (oilmongers) of Trichendur for a 
declaration of their right to worship in the inner Mayil Mahamanta- 
pam ofthe Sri Subrabmanyaswami Temple at Trichendur and for 
other consequential reliefs. z 


The question which arose for determination in this appeal was 
whether the present suit was barred as res judicata by the decision 
in a former suit, Original Suit No. 14 of 1877, on the file of the 
Subordinate Judge of Tuticorin, which was affirmed on appeal by 
the High Court of Madras in Appeal No. 73 of 1878. 


The High Court held, after a reference to the Full Bench, that 
as the prior suit was representative in character and was prosecuted 
in good faith, ‘the decision therein operated as res judicata, although 
the permission of the Court, as required by the then section 30 of 
the Civil Procedure Code, 1877, had not been obtained. 

See Z. Z. R. 51 Mad, 128, for the Order of Reference to the Full 


Bench and the judgment of the Full Bench, delivered by Mr. Justice 


Ramesam. 


Upjohn, K. C. (with Narasimkam), for the Appellants: The 
pleadings, the issues and the ‘judgment in the previous suit clearly 
show that it was not intended to be a representative suit, The then 
plaintiffs did not purport to sue on behalf of all Vaniyars. The 
plaintiffs there had their own individual right of worship and were 
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not seeking to represent the entire community. Refers to the terms 
of the decree in the previous suit. Í 

The provisions of section 30 asto permission of the Court and 
service of notice on all parties interested, are mandatory, and there 
could be no res judicata unless the requirements of section 30 were 
complied with. Refers to 

Baiju Lal Parbatia v, Bulak Lal Pathuk (1) per Ameer Ali J. ; 
Srinivasa Chariar v. Raghava Chariar (2); Thanakoliv. Muni- 
appa (3). l 

The Full Bench were wrong in holding that Explanation 6 to 
section 11 is not controlled by Order 1, Rule 8. Both these pro- 
visions of the Code must be read together. The words “ public 
right ” were inserted in Explanation 6 in view of the enactment of 
section 91, which creates a right of action where there was none 
before : Mulla’s Civil Procedure Code, gth Ed., pp. 59, 26r. 

DeGruyther, K. C. (with Sydney Smith), for the Respondents: 
The Full Bench left for the decision of the Division Bench the 
question of fact whether the previous suit was filed and allowed to 
to proceed in a representative capacity, and the learned Judges on a 
consideration of the proceedings came to the definite conclusion 
that the Subordinate Judge who tried the suit not only allowed it 
to proceed in a representative capacity but considered the case and 
decided it with regard to the question of the right of all the Vaniyars 
represented by the then plaintiffs. Under the circumstances, the 
decision therein is binding and precludes the plaintifts in the present 
suit from re-agitating the same question: Refers to 

Gudimolla Rangamma v, Panchangam Narasinthacharyulu (4) ; 
Gopalacharyulu v. Subbamma (5); Srikhanti Narayanappa v. 
Indupuram Ramlingam (6). 

Explanation 6 to section 11 is not controlled by Order 1, Rule $, 
and in any case, non-compliance.with the conditions of the Rule is 
a mere irregularity, where no real prejudice has been caused ; 
Refers to : f 

Gopalacharyulu v. Subbamma (5) per Wallis C. J. | 

Their Lordships judgment was delivered by 

Lord Blanesburgh :—At Tiruchendur in the ` Tinnevelly 
District, there is a temple dedicated to Subrahmanyaswami des- 
cribed by the appellants as a public- temple of classic fame and 


(1) (1897) I. L. R, 24 Calc. 385 (389, 390). 

(2) (1897) I. L. R. 23 Mad. 28 (32). (3) (1885) I. L. R, 8 Mad. 496, (499). 
(4) (1916) 91 Mad. L. J. 26. (5) (1919) I. L. R. 43 Mad. 487. 

(6) (1866) 3 Mad. H.C. R. 226. ` 
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great antiquity, open to and attended by all non-Panchama non- 
polluting Hindus from all parts of India, of all sects, including the 
appellants’ “community of the Vaniya Vaisyas” In the suit, out of 
which this appeal arises, the appellants “for themselves and as re- 
presentatives of all members of Tiruchendur Vaniya Vaisyas” set up 
a right to worship in the Inner Mayil Mahamantapam of the temple. 
The defendants were the trustees of the temple, certain sthanikars 
and servants under the control of the trustees and three members 
ofthe Vellala community of Tiruchendur. They were sued “for 
themselves and as representatives of all persons similarly interested 
in the subject matter of the suit.” The suit was filed under Order 
1, Rule 8 of the Civil Procedure Code—a rule to which full refer- 
ence must later be made, and the claim of the plaintiffs was resisted ` 
by all the defendants on grounds set forth in detail in the written 
statement of the trustees. These comprised answers on the merits, 
with a separate defence of res judicata, The claim was barred, 
80 it was alleged, by a decree pronounced in 1878 in a suit represen- 
tative in character and seeking the same relief. 

Tnis defence, along with all the other answers made by the 
written statement, was repelled by the learned Subordinate Judge 
of Tuticorin, who on the 17th March, 1923, after a very elaborate 
judgment dealing with all the issues raised, decreed the suit. The 
respondents appealed to the High Court at Madras. In that Court 
the learned judges found it convenient to deal with the plea of res 
judicata as one preliminary to all the others, and after full argument 
they came to the conclusion that it had been established. As, 
however, the course of decisions throughout India had not been 
uniform on the point at issue, they thought it well to refer the 
question of res judicata to the Full Court for decision. There, the 
same view was taken of the plea, and with an intimation to that 
effect the case was remitted to the learned Judges by whom the 
‘appeal had so far been heard, to pronounce upon the question 
whether the former suit had in fact, in its trial, been treated as a 
representative suit for the benefit of all Vaniyas so as to be fit to be 
decisive of the present case. 

This question having later been panera’ in the affirmative by 
the learned Judges, it became unnecessary for them to go into any 
of the other issues raised on the appeal, which accordingly, by 
decree of the 16th November, 1927, was allowed and the suit dis- 
missed. Hence the plaintiff's present appeal to His Majesty in 
Council, upon which, it is agreed, that the only questions in o¢ 
state open for determination are the two which have by the High 
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Court been decided in favour of the respondents, Whether the 
liligation is to proceed further or not will become clear after it has 
been asgertained whether the views of the High Court on these 
two questions are or are not well founded. 

It will appear as the case develops, that the decision must finally 
be rested on a proper appreciation of the provisions of the Code 
of Civil Procedure with reference to representative suits, due regard 
being had to the conditions, if any such there be, which must be 
observed, if a decree in such a suit is to be binding on perscns not 
actually parties Or privies thereto. It will accordingly be convenient 
at the outset to trace the legislative history of representative suits. 

Prior to the Code of 1877 such suits, although not unknown 
in India, were not the subject of legislation. With reference 
to them, the practice followed by the Courts there did not 
apparently, differ, in substance, from that which had, for at least 
a century, obtained in the Court of Chancery in England. ‘This 
practice, as described by Lord Macnaghten, in the Duke of 
Bedford v. Bilis (1) is copiously referred to in the judgment of 
the High Court, and need not be further elaborated now. 
It will suffice, as an illustration of the corresponding practice 
in India, to draw attention to a judgment of the Madras High 
Court pronounced in the year 1866 in the case of SriRhanti v. 
Indupuram (2). There, in the first of two suits, the plaintiffs 
had been 54 inhabitants of a village who claimed against 67 
inhabitants of an adjoining village a revision or alteration of 
the boundaries between the two. The second suit, the subject 
of the report, was one by other villagers claiming the same relief 
against the adjoining village, and therein it was held that the two 
villages had each been effectually represented in the first suit and 
that the inhabitants of both were, in substance, parties to the earlier 
litigation, which was of a public nature dealing with a claim in which 

. all had a common interest. In these circumstances the decree in 
the earlier suit was a bar to the claim being again litigated. The 
Court emphasised the fact that convenience, where community of 
interest existed, required that a few out of a large number of persons 
should, under proper conditions, be allowed to represent the whole 
body, so that in the result all might be bound by the decree, 
although some only of the persons concerned were parties named 
in the record. Inthe absence of any statutory provisions on the 
subject, the Courts in India it would seem, prior to 1877, assumed 
the task and duty to determine in the particular case whether, 


(1) {igor} A.C. r. (2) (1866) 3 Mad. H. C. R. 226, 
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without any real injustice to the plaintiffs in the latér suit, the decree 
in tke first could properly be regarded asan estoppel against the 
further prose cution by them of the same clair. ` 

In the seventies of the last century the subject was dealt 
with by legislation both in England and in India—in England, to 
refer to its legislation first, by Order 16, Rule 9, to the Judicature 
Act, 1873. The effect of that rule in relation to representative 
actions was, in substance, to introduce into all the Divisions of the 
High Court the practice which prior to the Act had obtained in 
the Court of Chancery. But, as was pointed out by Fletcher 
Moulton L. J, in Markt v. Knight Steamship Company (1), in 
extending the procedure to all Divisions of the Court, the rule also 
formulated it, and the question whether the enactment accurately — 
or Otherwise expressed the previous practice of the Court of Chan- 
cery became accordingly little more than academic. 

A similar observation may, perhaps, with equal appositeness, 
be applied to the corresponding Indian legislation on the subject 
to which attention will presently be directed. 

The English Order 16, Rule 9, which has remained unaltered 
until now, is in the following terms :-—— : 

“ Where there are numerous persons having the same interest in 
one cause or matter, one or more of such persons may sue or be 
sued, or may be authorised by the Court or a Judge to defend in 
such cause or matter, on behalf, or for the benefit of all persons so 
interested. ” 

` A passing reference to the English practice under that Rule 
in regard to two matters may be helpful here. First, it has been 
deemed , essential that in a representative action the class of 
persons on behalf of whom relief is sought should be clearly defined. 
In the interests of precision it is expected that the class shall be 
so defined in the writ (see e. g. [1910] 2 K. B. 1034), but the gist of 
the requirement is that as the judgment in such an action is 
binding on all the members of the class represented, itis of the 
‘essence that the range of the estoppel be defined somewhere 
on the face of the proceedings. Again in England if the action 
is properly brought by plaintiffs as members of a class having a 
common interest to vindicate the rights of the class, it will be 
no objection that they may have added a claim in respect of some 
matter in which they say they have been wronged in their 
individual capacity [Duže of Bedford v. Ellis (2) supra]. But, 
all the same, it remains true that if the plaintiffs’ claim is sub- 


(1) [1910] 2 K.B. 1021, (1038). (2) [1901] A. Cin, 
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stantially one for damages for an alleged wrong to themselves 
individually, the suit is not held to be representative in the true 
or effective sense of the term. 

~ In India representative suits were made the subject of legis- 
lation in the Code of Civil Procedure of 1877 by provisions clearly 
based on the English precedent, but with modifications introduced 
of definite—even of compelling -—eniicance” 2 in relation to the very 
question here under consideration. 

These provisions, contained originally in Section 30 of the 
Code of 1877, are now to be found in Order 1, Rule 8 of the Gods 
of 1908 in the terms following :— 

“ (1) Where there are numerous persons having the same interest 
in one suit, one or more of such persons may, with the permission 
of the Court, sue or be sued, or may defend in such suit, on behalf 
of or for the benefit of all persons so interested, But the Court 
shall in such case give, at the plaintifl’s expense, notice of the insti- 
tution of the suit to all such persons either by personal service, or, 
where from the number of persons or any other cause such service 
is not reasonably practicable, by public advertisement, as the onn 
in each case may direct. 

“(2) Any person on whose behalf or for whose benefit a suit is 
instituted or defended under sub-rule 1 may apply to the Court to be 
made a party to such suit. ” 

The effect of this enactment standing alone appears to their 
Lordships to be as little open to doubt as is its purpose. As in 
1873 had happened in England, it formulates in 1877 for India 
the former exception to the general principle that all persons 
interested in a suit shall be parties thereto. It is an enabling tule 
of convenience prescribing the conditions upon which such 
persons when not made parties toa suit may still be bound by the 
proceedings therein. For the section to apply the absent persons 
must be numerous; they must have the same interest in the 
suit which, so far as it is representative, must be brought or 
prosecuted with the permission of the Court. On such permission 
being given it becomes the imperative duty of the Court to direct 
notice to be given to the absent parties in such of the ways 
prescribed as the Court in each case may require: while liberty 
ig reserved to any Fepresenice person to apply to be made a party 
to the suit. 

The direction of all these matters, in’ striking contrast to 
the English rule, is placed in the hands of the Court, and the 
obtaining of ‘the judicial permission and compliance with the 
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succeeding orders as to notice, are, as it seems to their Lordships, 
quite clearly the conditions on which the further proceedings in 
the suit become binding on persons other than those actually 
parties thereto and their privies. In their Lordships’ view the 
position under Section 30 is correctly and clearly stated by Ameer 
Ali J. in Baiju Lal v. Bulak Lai (1), where he says :—“ The effect 


of Section 30 is that unless such permission is obtained by the 


person suing or defending the suit, his action has no binding effect 


on the persons he chooses to represent. ” “TE the course prescribed 


by Section 30 is not followed in the first case, the judgment does 
not bind those whose’names are not on the record,” is another 
correct statement of the position. See Srinfvasachariar v. Ragava- 
chariar (2). 

It is convenient now to examine the decree which has been 
found to be a bar to the present suit. It is one by which the 
Subordinate Judge of Tuticorin, on the rgth June, 1878, dismissed 
original suit No. 14 of 1877. It was affirmed by the High Court 
at Madras on the 28th April, 1879, in Appeal Suit No. 73 of 1878. 

The records of the suit appear to have been destroyed under 


the rules for the cestruction of documents, and the nature and 


details of the litigation can now only be gleaned from public 
copies of the plaint, of the judgment and decree of the Sub- 
ordinate Judge, and of the judgment of the High Court on appeal, 
all produced by one of the respondents., 

From these documents it appears that the suit followed upon 
an unsuccessful magisterial prosecution of the plaintiffs for alleged 
criminal trespass into the Tiruchendur temple on the 8th of 
February, 1876. In the suit the complaint, which before the 
magistrate had been a trespass on the part of the accused, became 
the illegal ejection of the plaintiffs from the temple. The suit 
was commenced on the 8th of November, 1877. The Code of 
1874 had come into force on the 1st of October previously. The 
proceedings were accordingly regulated by Section 30, although 
it may well have been, as is now pointed out by the High Court, 
that the pleaders at Tuticorin had not yet become familiar with 
the provisions of the section. 

The plaintiffs were four Vaniyas (three of them members of a 
family of the village of Venkataramapuram), and a fellow caste man 
of Thattamadam. It was they who had been prosecuted for 
trespass. No one from Tiruchendur was added as plaintiff 
Nor was this omission accidental, because, as appears from 


(1) (1897) I. L, R, 24 Cale. 385. (2) (1897) I, L. R. 23 Mad. 28, 
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` the judgment of the Subordinate Judge, it had been matter of 
complaint by the plaintiffs that none of the Tiruchendur people 
would give evidence in their favour, and that even their own 
castemen of that place would not come forward through fear of 
the defendants. In other words, the plaintiffs did not even 
suggest that they were then representing Tiruchendur Vaniya 
Vaisyas in any sense. But it is on behalf of these Vaniyas alone 
that the present suit is brought. At the very outset, therefore, 
it becomes more than doubtful whether these local Vaniyas, the 
only appellants here, were in any way interested or concerned 
in the earlier litigation. The difficulty, it will be seen, increases 
and becomes more general on further examination. 


A mere perusal of the plaint in the suit is enough to produce 
the impression that it was to obtain redress for the unjust and 
forcible exclusion of the plaintiffs from the temple on the aforesaid 
8th February, 1876, that the suit was really launched. For that 
exclusion, exemplary damages assessed at Rs. 5,200 are claimed by 
the plaintiffs individually. The order dnd description of the defen- 
dants lend colour to this view. Defendants ı to 7, servants appa- 
rently of the temple, are alleged to have been the actual aggressors : 
defendant 8, the manager, and defendants 9 to 11 Dharmakartar of 
the temple are alleged to have permitted and connived at the 
aggression, while the claim against all the eleven is purely indivi- 
dual and in no sense representative. It is true that, following upon 
the charge of personal aggression there is an allegation that the 
defendants since its date had been obstructing the entire 
community of the Vaniyas including the plaintiffs from crossing 
the outside compound of the temple and entering in. It is 
true also that there are elsewhere in the plaint references to 
Vaniyas generally and that by the original prayer, as now 
correctly translated by the learned Subordinate Judge, the 
right asserted was “the right of the Vaniya caste including the 
plaintiffs and others,” and was expressed in terms which are in 
substance the same as those in the present suit. Nevertheless the 
impression persists, if the pleading: be read as a whole, that it was 
the rights or wrongs of the individual plaintiffs which were in 
contest, and that the position of members of the Vaniya caste 
generally came under notice’ only for the reason that it was as 
Vaniyas that the plaintiffs had suffered any wrong at all at the 
defendants’ hands. The language of representation is nowhere 
„used; and the conclusion that the relief claimed was really indivi- 
dual is strongly confirmed by the remaining records of the suit still 
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extant. There is, first, the decree of the rgth June, 1878. It begins - 
with “ Particulars of the Claim ” in the words following :— i 

“ This suit has been brought for the recovery of Rs, 5,200 as 
‘exemplary damages’ for a declaration that plaintiffs.are entitled to 
enter into the Subrahmanyaswami temple at Tiruchendur for worship 
at the spots marked A and B in the plan of the temple, Exhibit A, 
and for the issue of a permanent injunction restraining defendants 
from causing any obstruction to tbeir doing so. ” 

This decree is an official document issued by the authority of 
the Court. In it there is not from its beginning to its end the 
slightest hint that any persons other than the plaintiffs and 
defendants named as parties are intersted in or aftected by 
it, So also, in bis judgment, leading to the decree, the learned 
Subordinate Judge describes the plNntiffs’ claim in the following 
similar terms :— 

“Plaintiffs are ‘Vaniyas or oilmongers.’ They went on the 8th 
February tothe . . . temple . . . to perform a certain vow, 
arid while engaged ‘in performing it, defendants 1 to 7 (the servants 
of the temple) turned them out of the temple on the ground that 
they had transgressed the limits prescribed for the admission of 
their caste people, and then prosecuted them for criminal trespass 
before the sub-Magistrate. That officer convicted them of the 
offence laid to their charge, but the Head Assistant Magistrate 
on appeal quashed the conviction. And now plaintiffs seek the 
recovery of the sum of Rs. 5, 200 ‘as exemplary damages’ from 
defendants 1 to 7 and defendants 8 to 11, the manager and trustees 
of the temple, and pray for a declaration that they and their family _ 
are entitled to make their worship at the spots marked A and B 
in the plan of the temple, Exhibit A, and for a permanent in- 
junction restraining defendants from causing any obstruction to 
their doing so.” 

More colourless upon this point, but still pointing to the same 
conclusion, is the judgment of the 28th April, 1879, of the High 
Court on appeal. There the learned Judges say :— 

“We think the reasons assigned by the Judge who passed the 
decree dismissing the plaintiffs’ suit are satisfactory to show that 
plaintiffs have not made out the right they claim.” 

Nor is the omission of all reference to representation a mere 
question of form. Their Lordships. bear in mind that Section 30 
isan enabling enactment. It in no way debars a member ofa 
community from maintaining a suit in his own right, although the 
act complained of may also be injurious to the whole comniunity, 
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This, in the view of the Board, is the very privilege which the 
plaintiffs in the earlier suit were exercising. 

Further, with reference to that suit their Lordships have regard 
to the finding of both Courts in India—a finding made with em- 
phatic assurance by the High Court—and one so important in each 
aspect of this appeal that they quote it textually :— 

“We are satisfied,” say the learned Judges, “that no permission 
was applied for orally or in wiiting, and that no permission was 
granted expressly or impliedly under Section 30 corresponding to 
Order 1, Rule 8, Civil Procedure Code, to the plaintiffs to sue on 
behalf of or for the benefit of all the Vaniyas interested, along with 
the plaintiffs, to worship in the Tiruchendur temple as alleged by 
the plaintiffs,” 2 

In the result with all these converging considerations in mind 
their Lordships are in agreement with the learned Subordinate 
Judge that the original suit, at all events by the date of the decree, 
had’ become one from which every trace of representation was 
eliminated : that the decree of dismissal was as it bears to be 
a decree inter partes only: and that if the plaintiffs had, by the 
learned Subordinate Judge, teen held entitled to judgment, 
they would have obtained from him, at the most, the individual 
order in the terms which, as he stated, they were then claiming. 
Further, their Lordships, at this stage of the case are much im- 
pressed by the fact that Section 30 was never invoked. Its 
provisions may have been only dimly appreciated by the pleaders 
in November, 1877, but it cannot be assumed that they were not 
familiar to the learned Judge by June, 1878, and to the High Court 
by April, 1879, and it is preferable to conclude that they were 
in no way referred to because on the true view of the case as 
presented to both Courts the suit was not one to which they had 
any application. 

The learned Judges of the High Court hold the view that the 
earlier suit was, and was conducted as, a representative suit governed 
by Section 30, but they do not, as their Lordships very respect- 
fully think, face fully the difficulties in the way of that conclusion. 
Their view that the reference to “family” in the quoted passage 
from the judgment of the learned Subordinate Judge is a slip 
for “community” is not, in the face of the contemporaneous 
decree, one to be safely accepted : the omission of all reference 
to representat ion cannot properly be regarded as a mere question 
of form, and, in the result, their Lordships, if it were necessary, 
would be prepared to hold that this plea of res judicata had 
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not been made good for the simple reason that the original suit 
is not shown by the respondents to have been a representative 
suit at all. 

But even if it be assumed that the original suit was a represen- 
tative suit governed by Section 30, but one which was prosecuted 
without leave of the Court and with no notice given of its institu- 
tion, either as required by the section or at all, then the very 
serious question arises whether the decree in such a suit is brought 
within Section 13, Explanation 5, of the Code of 1877, which deals 
with the plea of res judicata, The section, with the addition of 
the words printed in square brackets and inserted for the first time 
in rgc8, has now become Section 11, Explanation 6 of the present 
Code. It is as follows :— 

“No Court shall try any suit or issue in which the matter 
directly and substantially in issue has been directly and sub- 
stantially in issue in a former suit between the same parties, 
or between parties under whom they or any of them claim, 
litigating under the same title in a Court competent to try 
such subsequent suit or the suit in which such issue has been 
subsequently raised, and has been heard and finally decided by 
such Court.” 

Explanation VI, 

“Where persons litigate, dona fide, in respect of [a public 
right or of] a private right claimed in common for themselves 
and others, all persons interested in such right shall, for the 
purposes of this section, be deemed to claim under the persons so 
litigating.” ` 

Based upon that enactment, the question with reference 
to this defence of res judicata, referred by the High Court to 
the Full Bench, was, as interpreted by the* Full Bench, as 
follows :— 

“Is Explanation 6 to Section 11 controlled by Order 1, Rule 8, 
of the Civil Procedure Code so as to prevent a subsequent suit 
filed with leave under Order r, Rule 8, by two or more members of 
the community who claim a right in common to them and the other 
members of the community, and seek to enforce it on behalf of 
themselves and the community, being res judicata by reason of a 
decision given after dona fide contest in a previous suit filed without 
leave under Section 30 Civil Procedure Code 1877 by some other 
members of the community claiming the same right and seeking to 
enforce it on behalf of the community?” 

The question, of course, as has been already shown, is based 
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upon assumptions in regard to the “previous suit,” which their 
Lordships do not accept, but its object and meaning will, - 
perhaps, be best appreciated by the answer returned which, 
shortly stated, was, that Explanation 6 is not controlled by 
Order x Rule 8, and if a Court allows a suit to which the rule 
applies to proceed in a representative capacity for the benefit of 
numerous parties all these parties will be bound by the decree, 
if the contest leading to it were dona fide, even although the pro- 
cedure prescribed by the rule was in no respect followed. The 
far-reaching importance of this pronouncement of the Full Bench, 
couched as it is in general terms, will at once be recognised. It 
introduces into Section 11, with Explanation 6—itself an enact- 
ment of adjective law only—a result which attaches to the explana- 
tion the effect of new substantive law in that it clothes with all 
the binding force as against them of a res judicata a decree ina 
‘representative suit which, apart from the explanation, has no bind- 
ing efect upon the persons therein expressed to be represented. 
A pronouncement which has this result is not one to be accepted 
readily, and their Lordships believe it to be mistaken. 

Before considering it critically, however, it will be convenient 
to recall thé circumstances in which, in the Code of 1g08, the 
words “a public right of” were added to the explanation. The 
addition, it will be found, throws light upon the question at 
issue. 

In the Code of 1908 there was introduced, for the first time, 
a provision—Section 91—by virtue of which the Advocate-General 
or two or more persons, with his consent in writing, might, in 
the case of a public nuisance, institute a suit, though no special 
damage had been caused, for a declaration and injunction, and 
for such other relief as might be appropriate to the circumstances 
of the case. If the plea of res judicata was to apply to the decree 
in such a suit, some addition to Explanation 6 seemed to be called 
for. The addition of the words “a public right or of” in the place 
where they are found was apparently regarded as sufficient for 
` that purpose, because it is everywhere accepted that the enactment 
therein of Section 91 was the only reason for their insertion in the 
same Code of 1908. f ' 

Their Lordships will presently advert to the light thrown upon 
the explanation as a whole by the introduction of these words. 

The view of it taken by the Full Bench, however, purported 
to- be based rather upon authority and upon certain general consider- 
ations than upon ifs actual wording. And here their Lordships 
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doubt whether any representative authority can be found broad 


-enough to cover the present case, while with the general 


considerations invoked they are not in sympathy. As to authority 
they are impressed by the fact that even before the Code of 1908 
there were several decisions—Thanakota v. Muniappa (1), may 
be selected as typical—in which the view was taken that if 
what may be called an Order ı Rule 8 suit was to have the benefit 
of the explanation the conditions of the Rule must have been com- 
plied with fully. While in other cases in which it might superficially 
be supposed that the opposite view had been taken it will be 
found that the question at issué was not so much whether, where 
none of the conditions of the Rule had been complied with the 
benefit of the explanation could be extended to the decree ina 
suit expressly within the terms of the Rule—which is the present 
case—as whether to bring the decree within the explanation, the 
conditions of the Rule had not to be observed even in a suit which 
while within the words of the explanation was not within the words 
of the rule at all. And the result of the decisions has shown that 
the explanation is not confined to cases covered by the Rule 
but extends to include any litigation in which, apart from the Rule 
altogether, parties are entitled to represent interested persons 
other than themselves. Nor are their Lordships impressed by 
the general principles upon which apparently the Full Bench 
relied. First of all the learned Judges in ignoring the conditions 
imposed by the Rule seem to have discounted altogether the require- 
ments as to notice thereby made so prominent. The observance 
of these requirements, their Lordships hold to be essential. They 
costitute the nearest available substitute when dealing with 
numerous persons, scattered it may be throughout India, for the 
personal service upon a defendant required in the case of an 
ordinary suit, Itis no more permissible to dispense with the one 
requirement than with the other if the person in view is to be 
bound by the decree. It may indeed be the case that in some - 
representative suits, however far-reaching the notice, absent persons 
will have only a chance of knowing that litigation affecting their 
interests is on foot. But of that chance they are not to be 


.deprived. It will be as good a chance as the Court can give, 


and they are entitled to rely on the due discharge by the Court 
of its duty in this matter—one of the most responsible with which 
it could be entrusted. 
_ And the fact that in very many instances the notice directed 
(1) (1885) I. L. R. 8 Mad. 496. 
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will not achieve its full purpose : and that many persons concerned 
may remain in ignorance of the proceedings, may well have 
prompted the further condition of the explanation that the decree 
in such a suit to be binding on absent persons must follow a dona 
fide litigation. This condition the Full Court seem to regard as 
the panacea for all irregularity. In their Lordships judgment it 
is not so to be read. Bona fide litigation will not excuse the 
neglect of statutory conditions. If the litigation be not dona 
Jide the most complete observance of these conditions will not 
give to the decree the force of a ves judicata. 

In their Lordships’ view the difficulty in associating the 
explanation with the rule is occasioned only by the generality of the 
words of the rule, and that difficulty, as they think, is removed by 
the addition to the explanation made in 1908. 

So faras mere words are concerned it probably would have 
to be agreed that a suit in respect of a public nuisance brought 
by any member of the public would be a litigation ‘‘in respect of 
a public right.” When, however, it is found that such a litigation 
where no special damage has been sustained is only authorised 
under the Code if it be instituted with the consent in writing of 
the Advocate-General, is it to be said that the benefit of the 
explanation is to be extended toa decree in such a suit where no 
such consent has been obtained, the necessity for it haying been, 
perhaps, overlooked? The answer must, it seems, be in the 
negative ; but although the instance is more striking, the same 
principle must, their Lordships think, apply to a decree in a 
representative suit properly so-called, when, in view of the pro- 
visions of the Code in that behalf, “no persons interested in such 
tight other than the persons litigating, are affected by the decree.” 
While however their Lordships are of opinion that the con- 
clusion they have reached on this important question is justified 
even on the wording of the explanation, they are by no means 
unconscious of the difficulties pointed out by the High Court of 
Madras in Gopalacharyulu v. Subbamma (1) and they would not 
exclude the possibility of a decree being within the benefit of 
the explanation where the litigation having been dona fide the 
omission to comply with the conditions of the rule has been in- 
advertent, and no injury from the omission has been sustained 
by the plaintiff in the second suit. But it is, their Lordships think, 
imperative to have it recognised that the burden upon a defendant 
seeking a ruling to that eficct is heavy indeed. . No encourage- 
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re ment should, they think, be offered to litigants, if they would 
1993. obtain the full benefit of Order I Rule 8, to be careless in securing 
<> 


full campliance with the conditions of the Rule both in the letter 
v. _ and in the spirit. 
toe ei On the whole case accordingly their Lordships have reached 
dips pane the conclusion that the learned Subordinate Judge was right 
pees ` jn holding that the defence of res judicata had not been estab- 
lished. 

This appeal therefore should be allowed, and the case be 
remitted to the High Court with a direction to dispose on the 
merits of the defendants’ appeal from the decree of the 17th March, 
1923. 

And their Lordships will humbly advise His Majesty accor- 
dingly. 

The appellants are entitled to their costs of this appeal, 
and of the appeal to the High Court as from the day when it 
was opened. The remaining costs of that appeal already in- 
curred, and all further costs thereof hereafter to be incurred, 
will be dealt with by the High Court when disposing finally of 
the appeal. 

H. S. Z. Polak : Solicitor for the Appellants. 

Douglas, Grant and Dold : Solicitors for the Respondents. 

K. J. R Appeal allowed. 
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Sir George Lowndes. 
THE. COMMISSIONER OF INCOME TAX, UNITED 
P.G: PROVINCES OF AGRA AND OUDH. 
1933. j. 
aw 


April, 38. MESSRS. BASANT RAI TAKHAT SINGH. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT ALLAHABAD. | 


Indian Income Tax Act, (XI of 1922), Sections 9, 12, Sub-Sec, (2)—Rents from 
buildings erected on land taken by assessee ona long lease—Allowance for 
expenditure incurred in eraction of the buildings. 

Section 12 of the Income Tax Act, 1922, (with regard to the tax payable 
under the head “ other sources ’’), does not come into operation until the prece- 
ding heads, (f.e ,'" salaries ” etc. referred to in section 7 to 11) are excluded. 
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Quaere: Whether income derived from rents of buildings erected by the 
assessee on land taken by him on a long lease, is assessable under the head 
" property ” in section 9 or the head " other sources '' in section 12. 

Held, assuming section 12 to be applicable, that the assessee was not entitled 
to any allowance for the expenditure incurred by him in previous years in the 
erection of the buildings. Under Sub-Sec. (2) of section 12, the allowance for 
any expenditure incurred must be an allowance for expenditure incurred in the 
year in respect of which arise the income, profils or gains forming the basis of the 
assessment. 

Jndgment of the High Court, Allahabad, reversed. 

Appeal No. 68 of 1932 froma judgment of the High Court, 
Allahabad, dated the roth July 1931, upon a reference made to it 
under section 66 of the Indian Income Tax Act, 1922, by the 
Commissioner of Income Tax, United Provinces of Agra and 
Oudh. 

The questions arising in the appeal, shortly stated, were :— 
(1) Whether for the purpose of computing the income arising to 
the respondent from certain rents chargeable under section 12 of 
the Income Tax Act, 1922, expenditure incurred in the erection of 
buildings from the letting of which the rents were derived was 
expenditure in the nature of capital expenditure for which any 
allowance is prohibited under Sub-section (2) of section 12, and 
(2) Whether, if an allowance can rightly be made for such expen- 
diture as not being capital expenditure, the principle laid down by 
the High Court whereby the expenditure was directed to be spread 
over 39 years by way of annual deduction from the rents accruing 
in each year, was legally binding or whether it was not open to the 
Income Tax Officer to require the deduction to be made on the 
basis of spreading the expenditure over a longer period. 

Dunne, K. C. (with R, Hills) forthe Appellant: The expen- 
diture in question was in the nature of a capital expenditure and 
the assesses were chargeable under section 12 with the whole of 
the net rent: Jn re Guptoo Estate Ltd. (1). 

. Their Lordships’ judgment was delivered by 

Lord Tomlin: This is an appeal by the Commissioner of 
Income Tax of the United Provinces of Agra and Oudh from a 
judgment of the High Court of Judicature at Allahabad, dated the 
roth July, 1931, upon a reference of questions made to the High 
Court by the Commissioner of Income Tax under section 66 of the 
Indian Income Tax Act, 1922. 

The question arises in this way: The assessee is a Hindu 
undivided family. The assessment in question was an assess- 


(1) (1929) 50 C. L. J. 375 (380). 
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ment made for the year 1929—30. The assessee was assessed on 
an income of Rs. 57,979. Of this Rs. 14,425 were derived from 
property owned by the assessee and were assessed under section 9 
of the Income Tax Act. The remainder, Rs. 43,554, were assessed 
under section 12 and were derived from the rents .of buildings 
erected by the assessee upon land leased from the Agra Cantonment 
authority. 

The assessee appealed and his appeal was rejected by the 


‘Assistant Commissioner. He then applied under section 66 that 


certain questions of law alleged to arise should be referred to 
the High Court. | 

The material facts are these: The assessee took a lease for 
twenty-five years from the Agra Cantonment authority. It does 
not appear when that lease commenced. Under the terms of the 
lease he had to erect certain permanent buildings which would 
become the property of the lessors on the determination of the 
lease. He erected those buildings. As from the rst April, 1928, 
he had a fresh lease of the same property for thirty years. It 
does not appear whether the second lease was taken at or before 
the expiration of the first lease. The second lease also contained 
covenants as to building similar to those in the first lease, but 
in fact, of course, the buildings had already been erected. Under 
the second lease the buildings would become the property of the 
lessors at the determination of the lease. The second lease also 
contained provisions under which the lessee had the right of 
renewal for two consecutive periods of thirty years. In the case 
of each renewal, it was open to the lessors to increase the rent by 
an amount not exceeding 50 per cent. of the rent for the preceding 
period. 

In those circumstances the Commissioner referred to the High 
Court three questions. The first was :— 

“ Where the assessee has taken land on a long lease under which 
the land together with the buildings’ thereon will revert to the 
possession of the lessor on the expiry of the lease, has erected 
thereon masonry buildings and has received rents from lessees of 
the buildings, is the tax payable by the assessee in respect of the 
rents to be determined in accordance with section 9, or with 
section ro, or with section 12?” 

The second question was :— 

“In the circumstances stated in question (i) isthe assessee 
entitled, in accordance with section 12, to allowante for the expen- 
diture incurred in the erection of the buildings?” 


w 
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The third question was :— 

“Ts the allowance receivable in the form of an annual deduction 
equal to the amount of the expenditure divided by the years of the 
term for which the assessee holds the land on lease ?” 

The first of those questions was answered by the Court holding 
that the assessment should be made under section 12, which 
was in fact the section under which the Commissioner had 
proceeded. ` 

In regard to the second and third questions, the Court held 
that the assessee was entitled to a deduction from the rents in 
order to’ ascertain the taxable amount and that the deduction for the 
year of assessment should be one-thirtieth of the amount expended 
in erecting the buildings. - 

The assessee has not appealed from the. decision of the Court 
that the assessment was properly made under section 12, but the 
Commissioner has appealed against the answers to the second 
and third questions by virtue of which a deduction is to be allowed 
to the assessee. The assessee has not appeared before their 
Lordships’ Board. nt 

Now the relevant sections of the Act are sections 3, 4, 6, 9, 10 
and 12. i Í 

Section 3, which creates the charge, says :— 

“ Where any Act of the Indian Legislature enacts that income- 
tax shall be charged for any year at any rate or rates applicable to 
the total income of an assessée, tax at that rate or those rates shall 
-be charged for that-year in accordance with, and subject to the pro- 
visions of, this Act in respect of all income, profits and gains of the 
previous year of every individual, Hindu undivided family, company, 
firm and other association of individuals. ” 

Section 4, sub-section (1), is as follows :— 

“ Save as hereinafter provided, this Act shall apply to all income, 
profits or gains, as described or comprised in section 6, from 
whatever source derived, accruing or arising, or received in British 
India, or deemed under the provisions of this Act to accrue, or arlse, 
or to be received in British India. ” f 


Then there are certain exceptions which need not be referred to, 
and section 6 provides: “ Save as otherwise provided by this Act, 
the following heads of income, profits and gains, shall be chargeable 
to income-tax in the manner hereinafter appearing, namely ”—then 
there is a number of items of which the third is “ Property ”; the 
fourth is “ Business, ” and the sixth is “Other sources. ” 

Section 9 deals with the head “ Property,” and states: “ The 
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tax shall be payable by an assessce under the bead ‘Property’ in 
respect of the Jona fide annual value of property consisting of any 
buildings or lands appurtenant thereto of which he is the owner, 
other than such portions of such property as he may occupy for 
the purposes of his business, subject to the following allowances, 
namely ”—then a number of allowances is set forth which may be 
made. l 

‘Section 10 deals with “ Business,” and provides: "The tax 
shall be payable by an assessee under the head ‘Business’ in respect 
of the profits or gains of any business carried on by him.” It also 
makes provision as to how those profits are to be calculated. 

Section 12 deals with “ Other sources” and provides: “The 
tax shall be payable by an assessee under the head ‘Other sources’ 
in respect of income, profits and gains of every kind and from 
every source to which this Act applies (if not included under 
any of the preceding heads).” It isto be noted that section 12 
does not come into operation until the preceding heads are 
excluded. Then under sub-section (2) of section 12 it is pro- 
vided : “ Such income, profits and gains shall be computed after 
making allowance for any expenditure (not being in the nature 
of capital expenditure) incurred solely for the purpose of making 
or earning such income, profits or gains, provided that no allow- 
ance shall be made on account of any personal expenses of the 
assessee. ” 


Now inthe circumstances of this case and having regard to 
the course which the case has taken and the attitude of the 
respondents their Lordships feel themselves constrained to con- 
sider the matter upon the footing that section 12 is the proper 
section under which the assessment should be made, and accord- 
ingly they propose to deal with the matter upon that footing, 
but in so doing their Lordships must not be taken to be accepting 
the view that in fact section r2 is the proper section, or that 
section 9 is not applicable to this case. 

The question therefore is whether the allowance which the 
High Court have considered a permissible allowance is in fact 
justified by the terms of section 12. In their Lordships’ judgment 
it is not. Under section 12, sub-section (2), is specified what 
may be allowed as an “allowance for any expenditure (not 
being in the nature of capital expenditure) incurred solely for the 
purpose of making or earning such income, profits or gains, 
provided that no allowance shall be made on account of any 
personal expenses of the assessee.” In their Lordships’ view, on 
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the true construction of that sub-section, the allowance for any 
expenditure incurred must be an allowance for expenditure 
incurred in the year in respect of which arise the income, profits 
and gains forming the basis of the assessment. Upon that footing, 
therefore, there can be no justification for deducting from the profits 
and gains something in respect of expenditure, whether it be 
regarded as capital expenditure or not, which occurred many years 
before. 

In those circumstances their Lordships are of opinion that 
upon the footing already indicated the respondent was not entitled 
to the deduction, and that the answers given to the second and 
third questions, the subject of this appeal, are wrong and should 
be reversed and the appeal allowed accordingly. Their Lordships 
will humbly advise His Majesty to that effect. The respondents 
will pay the costs of the appeal. 

Solicitor, India Office: Solicitor for the Appellant. 

No one for the Respondent. 


K. J. R. Appeal allowed, 


APPELLATE CIVIL. 
Before Mr. Justice R. B. Jack and Mr. Justice K, C. Nag. 


HRIDAYA NATH ROY AND OTHERS 
v. 


PROBODH CHANDRA KHAN AND OTHERS.* 


Admissibility in evidance—Evidence Act (I of 1872), Sec. go—Possession— 
Res judicata—Specific Relief Act (I of 1877), section 9, decision under-— 
Bengal Tenancy Act (Vill af 1885), Schedule Hi, Art. 3 when applicable. 


The decision of a case under section 9 of the Specific Relief Act on the 
question of possession is admissible in evidence under section 40 of the Evidence 
Act and such decision is res judicata in any subsequent proceeding between the 
parties. 


* Appeal from Appellate Decree No. 1521 of 1990, against the decree of Baba 
Ram Dulal Deb, Subordinate Judge, and Court of Hooghly (at Howrah}, dated the 
a8th April, 1930, affirming that of Babu -Abinash Chandra .Ghose Hazra, Addi- 
tlonal Munsiff, Amta, dated oth December, 1924. 
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Raj Gopal Bhattacharji v. Sarat Kumari Debi (1) followed. 
Chhadek Karikar v. Sayad Ali Kaviraj (2) referred to. 
To mke Article 3 of Schedule III ofthe Bengal Tenancy Act applicable it 
must be shown that the landlord had a hand in the dispossession. 
Appeal by the Defendants. 
` Suit for declaration of title and recovery of possession. 


The material facts appear from the judgment. 

Messrs. Rupendra Kumar Mitter and Khitindra Kumar Mitter 
for the Appellant. 

Messrs. Jogesh Chandra Roy, Heramba Chandra Guha and 
Narendra Nath Banerji for the Respondents. 

Mr. Biraj Mohan Majumdar for the Deputy Registrar. 

CG A, V 

The Court delivered the following judgment : 

In this suit the plaintiff wants declaration of his title to 
and recovery of possession of land which he claims to hold 
under defendants No. 3 and others. He had a lease from them 
of which the time expired in 1322 after which he claims to have 
held over until he was dispossessed by the defendants on the 
22nd Chaitra 1328. 

The defence is that plaintiff gave up the land at the end of 
1322 when his lease expired after which the land was in khas 
possession of the defendants No. 3 and others until the defendants 
q and 2 took a lease from them on the 25th Chait 1323 and have 
been in possession since that time. 

The plaintif brought a suit under section g cf the Specifi¢ 
Relief Actin 1329. In that suit it was found that he had not 
been in possession of the suit land within 6 months of the insti- 
tution of the suit which was accordingly dismissed. 

In this appeal itis urged (1st) that this suit is barred under 
the provisions of Art. 3 of the 3rd schedule of the Bengal Tenan- 
cy Act having becn brought more thanz years from the date of 
dispossession by defendants Nos. r and 2 which was in collusion 
with the landlord defendant No. 3, and (znd) that the point of 
time at which the plaintiff was dispossessed being a necessary issue 
in this suit with regard to the question of limitation, the decision 
of that issue in the suit under section 9 of the Specific Relief Act is 
res judicata between the parties. 


In support of the latter proposition the appellants rely on the 


(1) (1928) 114 L C. 82. 
(2) (1924) 85 I. C. 979. 
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cise’ of Raj Gopal Bhattacharjiy. Sarat Kumari Debi (x) which 


appears to be very much on all fours with the present case. The 
judgment of the section 9 case has been exhibited. It is admissible 
in evidence under section 40 of the Evidence Act and shows that on 
the issue as to whether the suit was within time, it was found on 
evidence that the plaintiff was not in possession within 6 months of 
the suit. 

In the present suit the time at which the plaintiff was dispossessed 
is a matter directly and substantially in issue in connection with the 
question of limitation, and that was also a question directly and 
substantially in issue in the section 9 case between the same parties 
litigating under the same title in a Court competent to try the sub- 
sequent suit, and a question which was finally decided by that Conrt. 
The appellants therefore appear to be right in their contention that 
the decision in the section 9 case was res judicata on this issue, 
For the respondents reliance is placed on the case of Chhadek 
Karikar v. Sayad Ali Kaviraj and others (2) in which the learned 
Judge states as follows :— 

“ Having regard to the summary character of the proceedings 
(under section 9 of the Specific Relief Act) and the fact that in the 
very section itself itis stated that nothing therein stated should 
bar any person from suing to establish his title and recover posses- 
sion, even if he fails to recover possession in the said proceedings, 
itis evident that the Legislature did not intend to give the pro- 
ceedings -the character of finality which is essential to invest 
the decision with a character which will make it operative as 
res judicata.” 

Thus the learned Judge bases his decision on two grounds (first) 
the statement in section 9 of the Specific Relief Act that nothing 
stated therein should bar any person from suing to establish his title 
and to recover possession, and (second) that proceedings under 
section g have not the-character of. finality necessary to operate as 
res judicata, 

As to the first sound it is not sought to bar the present suit 
though anything stated in section-9 of the Specific Relief Act, it is 
sought to bar it on- the ground of res judicata; asto the second 
ground the answer is given by the learned Judge himself in an 
earlier portion of his judgment. He refers’ to -the observations of 
the Judicial Committee in the case of Gokul Mandar v. Pudmanund 
Singh (3) in reference to the case of, Duchess -of Kingston where 


` (4) (1928) tiẸ I. C. 82.50 a (2) (1924) 85 I, C, 979: 
(3) (1902) L: R, 29 I, A. 196 ; L L. R. a9 Calc, 907. 
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they say ‘the essence of a Code is to be exhaustive on the matters 
in respect of which it declares the law, and it is not the province of 
a Judge to disregard or go outside the letter of the enactment 
according to its true construction’ and goes on to say “ As the con- 
tention in the present case is substantially to the effect that an issue 
should not be retried inasmuch as it was directly and substantially 
tried in a former suit between the same parties, the question has to 
be determined upon the provisions of section rr of the Civil Pro- 
cedure Code and is not open to rely on the principle of finality 
which forms the basis of the general law of res judicata apart from 
those provisions and this principle has been recognised by the Judi- 
cial Committee in a series of cases.” 

Now whatever the character of the proceedings under section 9 
of the Specific Relief Act, they constituted a suit, and the date up 
to which the plaintiff was in possession was a necessary issue in that 
suit. It was found in evidence that he was not in possession within 
6 months of that suit or in other words he was not in possession on 
the rgth of November 1921 the suit having been instituted on the 
roth of April 1922. He thus lost possession more than 2 years 
before the present suit which was instituted on the 28th November 
1923. This decision is res judicata on the issue inthe present suit 
as to whether the suit is barred by special limitation under Article 3 
of Schedule ITI of the Bengal Tenancy Act if that Act is applicable 
to the present case. 


The next question we have to consider is whether in circum- 
stances of the present case that Article is applicable. To make it 
applicable it must be shown that the landlord had a hand in the 
dispossession. Inthe present case although the plaintiff pleaded 
that ‘defendants 1 and 2 dispossessed him in collusion with the land- 
lord, the finding of the appellate Court is that the real dispossession 
was by defendants r and 2. It is suggested that the learned Appel- 
late Sub-Judge was under the impression that the landlord must 
physically take part in the dispossession on the spot, and that that 
is why he came to no definite findings as to whether the disposses- 
sion was, as alleged by the plaintiff, in collusion with the landlord. 
The-learned Advocate therefore maintains that this case should be 
remanded to the Appellate Court for a decision on that point. 
However we have considered the evidence of the plaintiff, who 
merely says he was dispossessed with the help of the Jathials of 
defendant No. 2, and the finding of the trial Court that the actual 


- dispossession was by Sudarsan defendant No. 2 ; we have also taken 


into consideration the fact that the defendants themselves maintain 


Vor, LVL] uicH couk?. 


that there was no dispossession by the landlord buta surrender of 
the holding by the plaintiff. In these circumstances, there being no 
evidence that the landlord took part in the dispossession, we should 
not be justified in remanding the case. We find that Article 3 of 
Schedule 3 of the Bengal Tenancy Act has no application and the 
suit is not barred by res judicata. 


This appeal is accordingly dismissed with costs. 
K, C. Nag, J. I agree, 
P.N. R. Appeal dismissed. 


Before Sir Charu Chunder Ghose, Knight, Acting Chief Justice 
and Mr. Justice S, K, Ghose. 


KUMAR ARUN CHANDRA SINHA AND ANOTHER 
a 
SAROJIT SEN GUPTA AND orseErs.* 


Bengal Patni Regulation (VIII of 1819), Secs. 2 to 10, 13, 15-If the legal 
effect of a Patni sale is to make an under-tenure void ipso faclo—Differentia- 
tion made in the effect of Patni sale as between inumbrances and 
under-leases—Regulation XLIV of 1793— Rent Law of 1869—Bengal Land 
Revenue Sales Act (XT of 1859)--Jf a suit for rent against the cultivating 
raiyats is tantamount to notice of avoidance of a howla under the Patni sold 
under the Regulation. 


The effect of a patni sale is to render an under-tenure (e, g. a Aowia under the 
patni) only voidable at the option of the purchaser, and not tfso faclo void and 
further action on the part of the auction-purchaser is necessary for the avoidance 
of the under-tenure. 


Turner Morrison & Co, y. Monmohan Chowdhury (1) followed. 
Sm, Krishna Promoda v. Drarkanath Sen (2), explained. 


* Letters Patent Appeal No, 4 of 1932 against the judgment of Mr. Justice 
Patterson, dated the 13th January, 1933, in appeal from Appellate Decree No. 
1202 of 1929 against the decrce of N. G. Mookerjee, Esq., Additional District 
Judge of Noakhali, dated the 26th November, 1928, reversing that of Babu Phani 
Bhusan Banerji, Munsif of Sudharam, dated the 17th May, 1926. 

(1) (1931) L. R. 58 I. A. 440 ; 54 C. L. J. 462. 

(2) (1913) 19 C. L. J. 360 ; 17 C. W. N. 10926 
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Where the purchaser of a Patni taluk sold for arrears of rent under the Patni 
Regulation did not take any steps to assert his right to possession of the taluk 
and omitted to issue proclamations intimating that all the subordinate tenures 
under the Patni were annulled, but on the other hand allowed a subordinate tenure 
to be recorded in the finally published record of rights and omitted to claim rents 
from the raiyats holding under such subordinate tenure’ fora good many years, 
the subordinate tenure is to be considered as subsisting so as to defeat by inter- 
posing a barrier a claim for rent by the auction-purchaser of the patni as against 
the raiyats holding under the subordinate tenure. So long as the intermediate 
tenure continues, there is no privity of estate between the ‘purchaser of the patnt 
and the tenants thereunder. 


Turner Morrison & Co. v. dfonmohan Choudhury, supra (1), followed. 


With respect to the effect cf a patni sale a differentiation has been made 
between incumbrances and under-leases. Incumbrances are very often improvident 
and derogatory to the value of.the tenure whereas under-leases are mostly prudent 
and reasonable investments; that is why incumbrances become absolutely void 
and the under-leases only voidadle on the sale of a patni tenure. 


Ranse Sarnomoyee v. Maharaja Suttees Chunder Ray (2) ; Madhoo Soodan v. 
Ramdhone Gangolee (3) ; Titu Bibi v. Mohesh Chunder (4), referred to.. -- 


The institution of a rent suit by the purchaser of the patni against the raiyats 
holding under the intermediate tenure, with the holder of the latter tenure, implea- 
ded as a defendant, may operate as an effective election on the part of such pur- 
chaser to annul the intermediate tenure, with effect from the date of its institution; 
such Institution however does not operate’ as an actual annulment of the tenure 
with retrospective effect from the date of the patni sale so as to fix the raiyat with 
a liability to pay rent directly to the purchaser of the patni for a period anterior 
to the suit. In order to constitute an effective election for annulmeut of the 
intermediate tenure a suit for possession is not invariably necessary. 

Appeal by one of the Howladars, Defendant No. 5. 
Suit was for recovery of arrears of rent in respect of the raiyati 
holding under the howla. 


The material facts will appear from the following judgment of 


Patterson, J. :—This is an appeal by proforma defendant No. 5 
and arisés out of a suit for rent brought by the plaintiff against 
defendants Nos. 1 and 2,—defendants Nos. 3 to 8 being joined as 
proforma defendants. Defendants Nos. 1 and 2 are in cultivating 
possession of the land in respect of which rent is claimed from them. 
They appear to have been inducted on the land by defendants 
Nos. 3 to 8 who are or were the owners of a Aow/a in which the suit 
lands are or were comprised. This Aow/a appears to have been 


(1) (1931) L. R. 58 I. A. 440 ; 54C. L. J. 462. 
(2) (1864) 10 Moo. I. A. 123 ; 2 W. R. P. C. 13. 
(3) (1869) 12 W. R, 383 ; 3 B. La R. 49 

(4) (1883) I. L. R. 9 Calc. 683 (F. B.). 
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created by a former puénidar whose putni interest was sold for arrears 
of rent under Regulation VIII of 1819 as far back as the year 1913. 
The plaintiff who is the Zemindar at whose instance the putni taluk 
was sold purchased the fa/u& at the auction-sale and in the present 
suit he claims to be entitled to recover rent from defendants Nos. 1 
and 2 direct, on the allegation that the Aowd/a is under section 11 of 
Regulation VIII of 1819 to be considered to have been cancelled 
by the sale of the a/u& under that statute. In these circumstances 
the question as to whether the Aow/a is or is not to be regarded as 
being cancelled by the sale is one of considerable importance both 
to the Zemindar and to the Aow/adars and especially in view of the 
fact that the owa comprises a considerable area, the whole of 
which is said to be under water except the land now in suit. On 
the other hand it is probably a matter of indifference to defendants 
Nos. r and 2 whether they are to pay rent to the Aowladars or to 
the Zemindar. : 


As was to be expected, the suit was not contested by the raiyats 
in possession, namely, defendants Nos. 1 and 2, and was contested 
only by the kow/adars, or rather by one of them, namely proforma 
defendant No. 5. The trial Court held in effect that the Aowla 
tenure was not rendered ifso facto void by the sale of the ufsi, but 
ouly voidable, that the plaintiff had failed to prove that he had 
asserted his rights to immediate possession after his purchase of the 
taluk, and that he was, therefore, not entitled to recover rent direct 
from the tenants defendants. On these findings the plaintiff’s suit 
was dismissed by the trial Court, but on an appeal being taken by 
the plaintiff to the District Court, that Court held that the suit itself 
should be taken as sufficient evidence of the intention on the part 
of the Zemindar to annul the under-tenure, and that the Aowla 
should be treated as having been annulled by the institution of the 
suit. The lower Appellate Court accordingly allowed the appeal 
and decreed the suit ex parte against; defendants Nos. 1 and 2, 
apparently holding that although the 4ow/a had only been annulled 
by the present suit and not prior to the date of the institution of 
the suit, the annulment should have retrospective effect so as to 
entitle the plaintiff to recover rent from a period prior to the annul- 
ment. It may be that the present suit has had the effect of annulling 
the Aowla in respect of the land in suit, but that is not a question 
which ought to be decided in the present proceedings as such 
annulment cannot possibly have retrospective effect as regards the 
liability of the tenants to pay rent to the Zemindar instead of to the 
howladar. A fortiori the question as to whether the present suit 
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has or has not the effect of annulling the Aow/a in respect of the 
lands which are still under water- is nota question which can be 
decided in the present proceedings, Ifa decision on these points is 
necessary, it must. be sought by means of a separate suit. l 

In the course of ‘the arguments in this Court it has been con- 
tended that the appeal by defendant No. 5 is incompetent, inasmuch 
as the decree appealed against has not been passed against him but 
against defendants Nos. 1 and 2. This objection ought to have been, 
but was not taken asa preliminary point, but apart from that it is 
clear that there is no substance in this objection, inasmuch as the 
contest has throughout been. between the plaintiff and defendant 
No. 5, and as the suit and the appeal were fought out between these 
parlies apparently by mutual consent. For similar reasons the 
objections that have been raised on the ground of misjoinder are in 
my opinion without. substance. It would, it is true, have greatly 
simplified the matter ifthe names of defendants Nos. 3 to 8 had 
been struck out of the proceedings at the earliest possible stage, but 
this was not done and the contest proceeded between these defen- 
dants and the plaintiff. This being so, it is not now open to either 
party to question the validity of the proceedings on the ground of 
misjoinder. 

The main question that has been argued in this Court is whether 
the effect of the pufni sale was to render the Aow/a tenure ipso facto 
void from the date of the sale,.or whether the effect was only to 
render the tenure voidable at the option of the auction-purchaser, 
who in. the present case was also the Zemindar. This point does 
not appear to have been canvassed, before the Courts below, which 
apparently proceeded on the assumption that the tenure was merely 
voidable and not igso facto void. and arrived at their respective 
decisions on a consideration of the question as to whether there had 
or had not been an effective assertion of the plaintiffs right to annul 
the tenure. The trial Court, as has already been mentioned, held 
that the plaintiff had failed to prove that he had asserted his right 
to immediate possession after his purchase of the taluk. This 
finding was not reversed by the lower Appellate Court which, how- 
ever, allowed the appeal and decreed the suit on grounds which 
havé been held above to be erroneous, 

What has been said above is really sufficient for the disposal of 
the appeal, but as the question of the legal effect of the putni sale 
has been canvassed .before me at considerable length, I think it 
proper to deal with this question though not in any great detail. 
All the leading decisions on the question from the year 1864 on 
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wards have been placed before me by the learned Advocates on 
both sides, and on a consideration of those decisions I am definitely 
of opinion that for at least 6o years it has been an established prin- 
ciple of law that the effect of the sale of a putui taluk for arrears of 
rent under Regulation VIII of 1819 is not to render all under- 
tenures ipso facto void, but merely to make them voidable at -the 
option of the auction-purchaser. This principle, in its application 
to sales under Regulation XLIV of 1793, was laid down by their 
Lordships of the Privy Council in 1864 in the case of Ranse Sarno 
Moyee v. Maharaja Sattezs Chunder Roy Bakadoor (1) and in 1869 
it was specifically applied by a Bench of this Court to sales under 
Regulation VHI of 1819 in the case of Modhoo Soodun Koondoo we 
Ramadhun Gangolee (2). In the year 1879 some doubt was thrown 
on the correctness of the decisions referred to above in the case of 
Annada Churn Das Biswas v. Mathura Nath Das Biswas (3) and 
in the case of Mohim Chunder Mosumdar v. Jotirmoy Ghose (4), 
but such doubt as had arisen was removed in 1888 by the decision 
of the Full Bench in the case of Zifu Bibi v. Mohesh. Chunder. 
Bagchi (5) in which it was clearly held that the effect of a sale under 
Regulation VIII of 1819 was not to render all under-tenures 
ipso facto void but only to render them voidable at the option cf 
the auction-purchaser. Doubt was again thrown on the correctness 
of the above. decisions in 1913 inthe case of Srimati Krishna 
Promoda Dasi v. Dwarka Nath Sen (6). The suit out of which 
that appeal arose was in some respects similar to the present suit, but 
although by the decision in that appeal the auction-purchaser of the 
taluk was held to be entitled to recover rent direct-from the raiyat 
in ; cultivating possession on the ground that the intermediate 
tenure had been cancelled by the sale, that decision appears to, have 
been based on a finding to the effect that the auction-purchaser had: 
asserted his right at the earliest possible occasion by taking posses- 
sion and by causing a proclamation to be published, apparently 
under section 15 of the Regulation. In the course of their-judgment 
in that appeal the learned Judges made certain. observations which 
may be regarded as throwing doubt on the previous decisions on 
the point, Those decisions were not, however, expressly dissented 


(1) (1864) 10 M. T. A. 123. ; 2 . ; 
(a) (1869) 12 W. R. 383 ; 3B. L. R. 431. f 

(3) (1879) I. L. R. 4 Cale. 860. 

(4) (1879) 4 C. L. R. 432. : W. Oe 

(5) (1883) I. L. R. 9 Cale, 683 (E. BY). e a T Ea 
(6) (1913) 19 2. L. J. 350 ; 17 C a W. N. roga (igs). © > 0 Sant 
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from, and their correctness has recently been affirmed by their Lord- 
ships of the Privy Council in ,the case of Turner, Morrison and 
Company, Limited v. Monmokan Chowdhury (1) which, although it 
dealt with the effect of a sale under Act XI of 1859, is in my opinion 
equally applicable to sales under Regulation VIII of 1819. In that 
case it was pointed out by their Lordships of the Privy Council that 
an under-tenure is something different from an incumbrance such as 
is avoided ipso facto by a revenue sale of the estate, and it was held 
that even after such a sale an under-tenure subsists until it is 
annulled and further that the purchaser ata revenue sale of an 
estate cannot claim rent from the tenants of the fa/ukdar or eject 
them, so long as he does not annul the /a/u&, It was further pointed 
out that there was no privity of contract between the tenants of the 
“falukdar and the auction-purchaser of the estate, that their contract 
was with the aludar and their liability was to him, and not with or 
to his superior landlord, and that the auction-purchaser had no cause 
of action against the tenants of the fa/ukdar so long as the taluk 
subsisted. If in the above decision we read “ putni faluk” instead 
of “estate” and “ 4owla” instead of “faluk” the effect of the 
decision would be the same in the present proceedings as it was in 
proceedings to which the above decision related. The decision of 
their Lordships of the Privy Council in the above case ought, there- 
fore, in my opinion, to be regarded as applying with equal force in 
the present case and more especially in view of the rules of con- 
struction laid down in Sarno Moyee’s case (2) which forms the basis 
of the entire series of decisions on the subject. In view of the 
series of decisions referred to above it must, as has already been 
stated, be held that the effect of the su¢n?. sale was to render the 
howla yoidable but not ipso facto void, and that, having regard to 
the findings of the Courts below, the Aow/a was still subsisting, at 
any rate up to the date of the institution of the suit. The plaintiff 
is, therefore, not entitled to recover rent from the tenants defendants 
during any period prior to the date of the institution of the suit. 

I find I have omitted to refer to a decision of their Lordships of 
the Privy Council on which considerable reliance was placed by the 
learned Advocate for the respondents, namely, the decision of their 

Lordships of the Privy Council in the case of Brindabun Chunder 
Sircar Chowdhry v. Brindabun Chunder Dey Chowdhry (3) in 
which it was held that the effect of the sale of a putni taluk was to 

(1) (1931) L. R. 58 I. A. 440 ; 36 C. W. N. 29 ; 54C. L. J. 462, 
(2) (1864) 10 M. I. A. 123. 
(3) (1874) L, R. 1 E A. 178; 19B L. R. 408. 
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destroy all incumbrances which had been created by the gutnidar. 
It should, however, be observed that „that appeal arose out of a suit 
fora declaration of title to, and for recovery of possession of, 
certain land instituted by a darputnidar against the auction-purchaser 
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. and that the auction-purchaser had apparently - been put into posses- 
sion of the property in suit in pursuance of his auction-purchase. 
This being so, the decision in that case has not in my opinion any 
direct bearing on the case now under consideration. 


From what has been said above, it is clear that the plaintiff is not 
entitled to recover rent from the tenants defendants direct, and that 
the suit must be dismissed. The appeal is accordingly allowed with 
costs in all Courts, The judgment and decree of the lower Appellate 
Court are set aside and the decree of the trial Court is restored. 

Tn view of what has been said above regarding the appeal, no 
separate order is necessary in the application in the alternative filed 
by the appellent. 

Some of the questions involved in this ‘appeal being of consider- 
able importance, permission is granted to the respondents, as asked 
for on their behalf, to prefer an appeal under section 15 of the 
Letters Patent. 

[Against this decisions a Letters Patent Appeal was preferred 
which came up for hearing before C. C. Ghose, A. C. J. and S. &. 
Ghose, J.| 

Messrs. Panchanon Ghose and Dusgadas Roy for the Appellant. 

Messrs. Bejoy Kumar Bhattacharji, Bireswar Bagchi, Jatindra 
Mohan Chaudhury, Jatindra Nath Sanyal and Prafulla Chandra 
Nag for the Respondent. 

The judgment of the Court was as follows— 

This is a Letters Patent Appeal from the decision of our learned 
brother Mr, Justice Patterson ina suit for recovery of arrears of 
rent which was brought under the following circumstances. A 
Putni tenure called putni taluk Lakshmi Narayan Bakshi was sold 
in auction for arrears of rent under Regulation VIII of 1819 on 
the rst of Agrahayan 1330 B. S. the auction-purchasers being the 
plaintiffs who are themselves the Zemindars. Under this putni there 
is an undertenure called a howla which was keld by one Rajkumar 
Sen, the predecessor-in-interest of defendants Nos. 3 to 8, and 
under them defendants Nos. 1 and 2 are the tenants in possession 
as raiyats. It has been found that the greater part of the land 
of the howla has been diluviated and that only the land com- 
prising the holding of the tenanta defendants has remained in 
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die tact. The plaintiffs brought the present suit for recovery of arrears 
1933 of rent in respect of the raiyati holding for the period 1328 to 

Einer AAK 1331 B. S. They contend that the howla of defendants Nos. 3 


Chandra Sinha to 8 has been annulled by the sale of the putni'taluk held under 
Sarojit Son Gupta. Regulation VIII. of 1819. The suit was contested by one of the 
aa howladars, namely, defendant No, 5 His defence was that there , 
~ had been no annulment of the Aow/a by the aforesaid putni 
sale and that on the other hand the plaintiffs elected after the 
auction purchase to treat the Aow/a as subsisting. -On these plead- 
ings the point that arose for determination at the trial was: “Has 
the intermediate howl: tenure of the proforma defendants been 
annulled? Are the plaintiffs entitled to recover rent from the 
tenants defendants”? 

. The learned Munsif did not go into the question whether the 
howla was void by reason of the aforesaid put-i sale or whether 
it was only voidable by reason of that sale. He apparently took 
the view that the swa was only voidable and he held upon the 
evidence that the plaintiffs had failed to prove that they had taken 
any steps to avoid it. In that view he held that the plaintiffs 
were not entitled to recover rent directly from the tenants defen- 
dants and so he dismissed the suit. 

On appeal the learned Judge also did not go into the question 
whether the effect of the putni sale was to render the howla ipso 
facto void, but he took the view that the suit itself was sufficient 
evidence of the intention on the part of the auction purchasers 
Zemindars to annul the under-tenure and he held that the under- 
tenure had been annulled on the basis of the present suit. In 
that view he allowed the appeal of the plaintiffs and decreed the 
suit as against defendants 1 and 2. Therefrom the defendant 
No. 5 preferred a second appeal and it was heard by Mr. Justice 
Patterson. The main question that was argued before Mr. Justice 
Patterson was whether the effect of the putni sale was to render 
the howla ipso facto void as from the date of the sale or whether 
the effect was only to render the howla voidable at the option 
of the auction-purchasers. The learned Judge upon a considera- 
tion of the case law on the point has held that the effect of the 
putni sale was to render the Aow/a voidable, but not ipso facto 
void, and that having regard to the findings of the Courts below 
the Aowla was still subsisting, al any rate, up to the date of the 
institution of the suit. As to the view taken by the lower appellate 
Court, namely, that the Aowla should be treated -as having been 
annulled by the institution of the. suit, Mr. Justice Patterson held 
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that such annulment could not possibly have retrospective effect 
as regards the liability of the tenants to pay rent to the Zemin dars 
for the period anterior to the suit.. 


In this Letters Patent appeal it is contended, first, that the 


view of law taken by Mr. Justice Patterson is not correct and 
that the.effect of the putni sale was to render the Aowla ipso 
Jacto void and not merely voidable; and, secondly, that conce- 
ding that the effect was to render the howla only voidable, it 
must be treated as annulled by reason of the institution of the 
suit as from the date of the putni sale. 

The effect of a sale of a putni taluk for arrears of rent held 
under Regulation VIII of 1819 is described in Section 11 of that 
Regulation. In this appeal the argument at the Bar has pro- 
ceeded on the assumption that the howla in question is covered 
by the second clause of Section 11 and the argument in support 
~of the appeal is that the terms of the second clause bear out the 
contention that the legal effect of the putni sale is to make the 
under-tenure void without any further action on the part of the 
‘auction purchasers. In order to consider this argument properly 
it will be necessary to look to other parts of the Regulation. The 
preamble explains the intent of the Regulation and among other 
things it recites as follows: “It has accordingly been deemed 
necessary to regulate and define the nature of the property given 
and acquired on the creation of a putnee taluk as above described, 
also to declare the legality of the practice of under-letting in the 
manner in which it has been exercised by patneedars and others, 
establishing at the same time such provisions as have appeared 
calculated to protect the under-lessee from any collusion of his 
immediate superior with the zemindar or other for his ruin, 
as well asto secure the just rights of the zemindar onthe sale 
of any tenure under the stipulations ‘of the original engagements 
entered into with him.” The third section is divided into three 
clauses; by the first clause patnee tenures are declared valid, transfer- 
able and answerable for debt ; by the second clause the patnidars 
are declared to have a right of under-letting ; and by the third clause 
putnitenures are declared to be not voidable for arrears of rent, 
but- it is prescribed that the tennres shall be brought to sale by 
public auction. To the second clause which is material for our 
purpose there is the following proviso “:Provided, however, 
that no such engagements shall operate to the prejudice of the 
right of the zemindar to hold the superior tenure answerable’ for 
any arrear of his rent in the state in which he granted it, and free 
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of all incumbrances resulting from the act of his tenant,” This 
proviso states in effect that so far as engagements are concerned 
they are not to operate to the prejudice of the zemindars and that 
so far as incumbrances are concerned the zemindars have the right 
to hold the superior tenure free of all incumbrances. There is then 
a differentiation as between engagements and incumbrances. As 
regards inferior tenures further provisions are made in their favour 
by section 4, while by sections 5, 6, and 7 the interests of zemindars 
are safe-guarded. By section 8 zemindars are given the right to 
apply for periodical sales and this and the following sections 9 and 
te also provide for the procedure. What will be the effect of the 
sale on the engagements, incumbrances, and under-tenures is laid 
down in section rr. By the first clause of this section it is provided 
that the tenure is to be sold “free of all incumbrances” by the act 
of the defaulting proprietor. Asacorollary it is further laid down 
that no transfer or mortgage or other limited assignment shall be 
permitted to bar the indefeasible right of- the zemindar to hold the 
tenure in the state in which he created it By the second clause it 
is provided that no under-leases shall stand after sale and the pro- 
visions are in these terms“ On sale of a taluk for arrears, all 
leases originating with the holder of the former tenure, if creative 
of a middle interest between the resident cultivators and the late 
proprietor, must be considered to be cancelled, except the authority 
to grant them should have been specially transferred ; the possessors 
of such interests must consequently lose the right to hold possession 
of the land, and to collect the rents of the ryots ; this having been 
enjoyed merely in consequence of the defaulter’s assignment ofa 
certain portion of his own interest, the whole of wbich was liable for 
the rent.” By the third clause there is an exception made in favour 
of dona fide engagements with raiyats. It is noteworthy that sec- 
tion r3 makes a further provision in favour of talukdars of the second 
degree, inasmuch as they are given an opportunity to save the 
tenures from sale by making a deposit and certain further provi- 
sions are made so that the amount so deposited may be accounted 
for to their benefit. Section 15 prescribes the procedure for delivery 
of possession to the purchaser. There is mention among other 
things of notice to the raiyats and others to attend and pay their 
rents to him, Incase of opposition from holders of tenures and 
others, the new purchaser may take the aid of the Court and the 
police in obtaining possession and a proclamation is to issue, 


In thé present case the finding of fact is that the plaintiffs did 
not take any steps to assert their right to possession after the pur- 
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chase of the taluk, that they failed to prove their allegation that 
proclamation was issued intimating that all intermediate tenures were 
annulled, that on the contrary they allowed the defendants’ howla 
to be recorded in the record of rights which was finally published 
subsequent to their auction-purchase, that they allowed the rents 
of the holding for full 8 years to get barred by: limitation, and that 
they only brought the present suit about 7 months before the 
expiry of 12 years from the date of the auction-purchase. It is, 
however, the argument in support of this appeal that by reason of 
the wording of the second clause of section rr the defendants’ howla 
is void in spite of this inaction on the partof the plaintif. Section 11 
in its terms deals separately with incumbrances and under-leases. 
As regards incumbrances the provision is that the tenure is to be 
sold “ free of incumbrances.” As regards under-leases the provision 
is that the under-leases “ must be considered to be cancelled. ” 
The, whole argument in support of the appeal is that the sense of 
the latter provision is that in the case of an under-lease also the 
tenure is to be sold free of the under-lease. If that were so, ‘it is 
difficult to see why there isa differentiation made between incum- 
brances and under-leases, If the effect of the sale were to be the 
same in each case the differentiation would be unnecessary and 
meaningless. On the other hand, reading the Regulation as a whole 
and untrammelled by case law one may say thatit is within the 
policy of the Regulation to make some provision for the protection 
-of the putnidar and also of those to whom he has underlet, the 
tight to underlet being expressly declared, provided always that the 
interests of the zemindar are not jeopardised. Incumbrances „may 
.be improvider.t and, more often than not, may be derogatory to the 
value of the tenure. Under-leases, on the other hand, may be per- 
fectly prudent and reasonable investments. That may explain why 
incumbrances should be absolutely void and under-leases only void- 
able on the sale of a tenure. 

A relevant authority is furnished by the case of Ranee Surno- 
moyee v, Maharajah Satteeschunder Roy Bahkadoor(t). In that case 
the detision was based upon Regulation XLIV of 1793 and on 
that ground it is sought to be distinguished from the present 
case. But the sth section of that Regulation, upon which in 
particular the decision of that case turned, has some bearing on 
the present case, and also the general principles which were laid 
down by their Lordships must apply and have been applied in 
other cases. In the 5th section the words are no less emphatic, 


(3) (1864) 10 M. 1. A. 1ag 32 W. R. P.C, 13. 
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inasmuch as it provides that when a zemindary is sold at a 
public sale for discharge of-arrears due from the proprietors to 
the Government, “all engagements which such proprietors shall 
have contracted with dependent Talookdars whose talooks may 
be situated in the lands sold, as also all leases to under-farmers 
and pottahs to ryots (with the exception of the engagements, 
pottahs and leases specified in sections VII and VIII) shall stand 
cancelled from the day of sale, and the purchaser or purchasers 
of the lands shall be at liberty to collect from such dependent 
Talukdars, and from the ryots or cultivators of the lands let in 
farm, and the lands not farmed, whatever the former proprietor 


. would have been entitled to demand according to the established 


usages and rates of the Purgannah or District in which such lands 
may be situated had the engagements so cancelled never existed.” 


‘Inspite of the aforesaid provision that the engagements were to 


stand cancelled from the day of sale, their Lordships proceeded 
to construe its meaning from the policy and intent of the Regula- 
tion, from the language used in other parts of the same section, 


and from section 7 which created an exception out of the provisions 


of that section. It is true that in the Putni Regulation there is 
no provision corresponding to this 7th section or to the concluding 
part of the sth section, but these differences to our mind do not 
make the principles upon which their Lordships proceeded in- 
applicable to the present case. In that case, as in the present, 
reliance was placed on the words “stand cancelled from the day 
of sale,” but their Lordships remarked that “In this hard and 


-literal construction of the words cited above, their Lordships did 


not concur.” They pointed out that: “In the present case 
the object of the Government was that the jumma should be duly 


-paid, and that the means of paying it should not be withdrawn 


by the improvident grants of the zemindars who had made default ; 
but cases of default might often arise where no improvident 
grant had been made, where the Za/ookdars and the &yots held 
at proper rents, and the default was owing to extravagance, mis- 
management, or other cause,—in such cases the Government 
cannot be supposed to have intended a wanton and unjust dis- 
turbance of vested interests”. Ultimately their Lordships con- 
cluded that the construction of the section was that a power was 
given to the purchaser to avoid the subsisting engagements as to 
‘rent, etc, and they proceeded to remark that this construction 
“gives it a just and reasonable operation” and later on they remarked 
that “They are glad to find that it is not their duty to support 
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a claim which appears to them to be unjust”, Regulation XLIV 
Of 1793 has since been repealed, but the authority of this decision 
has been applied to various cases and in particular by Markby, 
J., in the case of Afodhoo Soodun Koondoo v. Ramdhun Gangolee (1) 
where it has been held that no sales for arrears of rent, not even 
sales under Regulation VIII of 1819, have ¿so facto the eftect 
of cancelling tenures created by defaulting owners. A contrary 
view, however, was taken inthe case of Annoda Churn Dass 
Biswas v. Mothura Nath Dass Biswas (2) and in the case of 
Mohini Chunder Mosumdar v, Jotirmoy Ghose (3) ; but the anthority 
of these decisions was a good deal weakened by the fact that 
Garth, C. J., who was a party to them resiled from that position 
when he decided the Full Bench case of Zitu Bibi and others v, 
Mohesh Chunder Bagchi and others (4). In that case it was held 
that whether under the Rent Law of 186g or under the Regulation 
VIII of 1819 the undertenures were not ifso facto void upon the 
sales, but were voidable only at the option of the purchasers. So 
far the trend of the decisions is against the appellants in this 
appeal, but they rely strongly on the subsequent decision in the 
case of Krishna Promoda Dasi v. Dwarka Nath Sen (5). In 
that case the facts are similar to those of the present and Coxe, 
J, who first heard the appeal held that it was settled by the cases 
in Modhoo Soodun Koondoo vy. Ramdhun Gangolee (1) and Titu 
Bibi and others v. Mohesh Chunder Bagchi and others (4) that 
under-tenures are not iso facto void on sale under the Putni 
Regulation. On certain other points he made an order of remand. 
Then there was a Letters Patent Appeal which was disposed of 
by the judgment of Jenkins, C. J. He reversed the judgment of 
Coxe J. and it is on this that reliance is placed by the learned 
Advocate in support of this appeal. Jenkins, C. J. in his judg- 
ment first refers to the different sections of the Putni Regulation 
and remarks* “These provisions appear to me to point :to the 
purchaser’s right to take possession immediately, and also to es- 
tablish the conclusion that one who has a tenure ora middle 
interest between the resident: cultivator and the late proprietor 
cannot bar, or in any way prejudice the purchaser’s right. That 
‘seems to be a fair reading of the sections.” This, however, 
is not tantamount to saying that the provisions mean that an 


(1) (1869) 12 W, R. 383. (2) (1879) I. L. R. 4. Cale. 860; 4C. L. R. 6. 
(3) (1879) 4 C. L. R. 422. (4) (1883) I. L. R, 9 Cale. 683. 

(5) (1919) 19 C. L. J. 360; 17 C. W. N. 1092. 

* See p. 366 of 19C. L. J. 
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undertenure is void: without any further action on the part of an 
auction-purchaser ; nor does Jenkins, C. J. sty so. In discussing 
the case law Jenkins, C. J. seemed to doubt the soundness of the 
decision in Ranee Surnomoyee v, Maharajah Sutteeschunder Roy, 
Bahadoor (1) and the opinion which he gave was “for what it 
might be worth.” As we shall presently point out this criticism 
cannot stand. “On the other hand Jenkins, C; J. preferred to 
follow the authority of two other decisions of the Judicial com- 
mittee, namely, decisions in the cases of Watson v. Collector of 
Rajshahye (2) and Brindabun Chunder Sircar Chowdhury v. Brinda- 
bun Chunder Dey Chowdhry (3); but in both these cases the 
decision was with reference to the first clause of section rr and 
there was no question of a distinction being made as between 
incumbrançes and under-leases—a distinction which was brought 
out in the subsequent case of Turner Morrison & Co, (4) to which 
we shall presently refer. It would seem, however, that the learned 
Chief Justice really based his decision on the facts, He says* 


“In this case it is difficult to see what more could have been done 
by the plaintiff than in fact has been done by her. She asserted 


her full right as purchaser on the earliest possible occasion—she 
took possession, she obtained a proclamation and then shein- 
stituted this suit in which she obtained a decree against defendant 
No. 1, a decree from which no appeal was preferred by him. In 


_ my opinion, the lease in favour of defendant No. 2 ‘must’ in the 


words of the section “be considered to be cancelled.” As I have 


‚mentioned already, the facts are different in the present case—the 


plaintifis having taken no steps to assert their right to immediate 
possession. The matter, however, seems to us to be concluded 
by the recent decision of the Judicial Committee in the case of 


„Turner Morrison & Co v. Monmohan Chowdhury (4). That was 


no doubt not a case under the Patni Regulation, but it was a case 


„under the Bengal Land Revenue Sales Act (Act XI of 1859)and Sec- 
„tion 37 of the Act came in for consideration. The first paragraph of 


that section is in the following terms :—“Rights of a purchaser of 


permanent ly-settled estate sold for its own arrears—The purchaser of 
An entire estate in the permanently-settled districts of Bengal, Bihar 
and Orissa, sold under this Act for the recovery of arrears due on ac- 


~ (1) (1864) 10 M. L'A, 123; 2W. R. P. C. 13. 
(2) (1869) 13 M. I. A. 160; 3B. L.R. P.C 48. 
(3) (1874) L. R. r, I. A. 178 ; 19 B. L. R. 408. 
(4) (1931) L. R. 58 I. A, 440 ; 54C. L. J. 46a. 


* At p. 368 of 19 C- L, J.—Ed. 
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count of the same, shall acquire the estate free fromall encumbrances 
“which may have been imposed upon it after the time of settlement ; 
and shall be entitled to avoid and annul all under-tenures and, forth- 
with to eject all under-tenants, with the following exceptions :——. 
Their Lordships in construing this section held that it draws a clear 
distinction between ‘incumbrances’ and ‘under-teaures’, ‘“Encum- 
brances are wiped out by the sale;-in the case of under-tenures 
the purchaser is only ‘entitled to avoid and annul’ them, and on 
doing so, that is upon exercising his option to annul, he can eject 
all under-tenants.” Then they go onto remark: “The taluk in 
the present case, therefore, is, their Lordships think, an under- 
tenure within the meaning of the section, and the purchaser's 
tight in respect of itis only aright to annul. It is‘clearly some- 
-thing different from an encumbrance, whatever that term may be 
intended. to include. A similar differentiation appears in section 
rr of the Patni Regulation (VIII of 1819), though it apparently 
finds no place in the Tenancy Act.” ‘The last sentence is mate- 
rial authority in this appeal and we cannot say that by the words 
“a similar differentiation” their Lordships did-not intend to mean 
‘a differentiation in the - effect of the sale.’ We may point out that 
their Lordships made a reference to the Full Bench case of Tižu 
Bibi v. Mohesh Chunder Bagchi (1) which was cited before-them ; 
-and this reference did not seem-to derogate from the authority 
of the Full Bench case as regards the particular question decided 
by that case. Itis also important to observe that their Lordships 
referred to.the case of Ranee Surnomoyee vy. Maharajah Suttees- 
chunder Roy Bakadoor (2) in terms which re-assert the authority 
of that decision....Our conclusion, therefore, is, upon a reading 
of Regulation VIII of 1819.and the authorities, that on the sale 
ofa putni taluk for arrears of rent an under-lease is not void 
ipso facto by the sale, but is only voidable. In the present case, 
therefore, the effect of the patni sale was to render the howla of 
the proforma defendants voidable, but not ipso fasto void, and Mr. 
Justice Patterson was right in holding that, having regard to the 
findings of. the Court below, the howla was still subsisting at any 
rate-up to.the date of the institution of the suit. . 7 

The next point is whether the suit itself must be regarded as 
giving notice to the defendants to avoid the howla. The learned 
Advocate for the defendant respondent has contended that in 
order to constitute such notice the suit must be one for possession 

(1) (1883) I. L. R. 9 Cale. 683. l ! 

(2) (1864) ro M, L A. 123; 2 W. R. P. C. 13.- 
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and in support of his contention he has relied on the remarks of 
the Judicial Committee in the aforesaid case of Turner Morrison 


` & Co. v. Monmohan Chowdhury (1) which are in the following 
terms; “Unless and until the ¢a/wk is annulled it continues : 


the ¢a/ukdar becomes the under-tenant of the purchaser and the 


.tenants holding under him are not affected by the change of 


proprietorship, There is no privity of contract between them 
and the purchaser, and the latter cannot either claim rent from 
them or eject them so long as he allows the /a/u& to continue. The 
purchaser, could, no doubt, sue for possession. of the holdings 
joining both the falskdar and the falukdar’s tenants. The insti- 
tution of such a suit would bean eftective election to annul the 
taluk, and the joinder of. the persons in actual possession would 
be in accordance with the ordinary procedure. But. their Lord- 
ships are, unable to see what cause of action the purchaser can 
have against the tenants of the fa/uédar as long as the fa/ué sub- 


„sists. Their contract is with him and their liability is to him and 


not with or to his superior landlord.” We do not understand 
this passage to mean that nothing short of a suit for possession 
can be an effective election to annul the taluk, These remarks 
were made in a suit to eject defendants from plots of land forming 
part of a revenue-paying estate. The present suit is one for 
rent, The howladars have been made defendants and the plain- 
tiffs want a decree for rent as against the tenants defendants on 
the allegation that the howla is void. There is no reason why 
such a suit should not be an effective election to annul the 
howla. See the remarks of Jenkins, C.J. in the aforsaid case 
of Krishna Promoda Dassi v. Dwarka Nath Sen, (2). It 
is contended further by the learned Advocate for the appellants 


inthis Court that, if the effect of the suit is to annul the Aowda, 


the annulment must take effect from the date of the putni sale, 
This would be inconsistent with the theory that the plaintiffs have 
the option to allow the howla to remain until the election is made 
and is not borne out by the remarks of the Judicial Committee 
in the passage quoted above. See also the case of Aamratan 
Kapali vy. Aswini Kumar Dutt (3). The result is that we hold 
that the present suit must be considered as an effective election 


_on the part of the plaintiffs to annul the -howla in question, but 


(2) (19315 L. R. 581. A. 440 (447) ; 54C. L. J. 462 (467). 
(a) (1913) 19 C. L. J. 360 (368) ; 17 C. W. N. 1092 (1095). ` 
(3) (1910) I. L. R. 37 Cale. 589 ; 11 C. L, J. 503. at 
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that the annulment can only take effect from the date of the 
institution of the suit. 


The consequence is that so far as the period in suit is con- 
cerned the howla must be held to be subsisting and there is no 
relationship of landlord and tenant as between the plaintifis on 
the one hand and the tenants defendants 1 and 2 on the other. 
The plaintiffs, therefore, cannot get a cecree for rent as claimed. 


In the result the decree made by Mr. Justice Patterson will 
stand and this appeal will be dismissed with costs. 
AC G Appeal dismissed, 


Before Mr. Justice M. N. Mukerji and Mr. Justice K. C, Nag. 


SACHINDRA KUMAR ROY AND OTHERS. 
(A 


NABENDRA KISHORE ROY.* 


Sutt, maintainability of—Suit for declaration as to liability of estate to parti- 
tion without prayer for consequential relief —Such suit instituted after 
the refusal of ‘the Board of Revenue to partition—Estates Partition Act 
( V of 1897 )—Furisdiction of civil and revenue Courts—Specific Relief Act 
( of 1877), Section 42, scope of—Declaratory decrees, history of. 


Where the plaintiff the owner of the 8 As. share of an estate applied to the 
Collector for partition with the defendant, the owner of the other 8 As, 
share, and the defendant objected on the ground of section 7 of the Estates 
Partition Act (V of 1897), namely that the lands of the estate had already 
been divided by private arrangement etc and the Collector and the Commissiorer 
overruled the defendant’s objection but the Board of Revenue held that the 
partition would serve no useful purpose and it would be an unjustifiable waste 
of labour and rejected the plaintiff's prayer for partition and the plaintiff 
thereupon instituted a suit for a declaration that the estate was liable to be 
partitioned : = 4: 

Held (per Mukerji. J.) that the sult as framed was not maintainable, the 
declaration that the estate was liable to partition was not denied by the 

* Appeal from Origina) Decree No. 319 of 1929, against the order of Mr. A. 
C. Das Gupta, Subordinate Judge of Noakhali, dated the a3rd of August, 
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‘Revenue authorities and it was only the expediency of the partition that was 
doubted by them. The Civil Court cannot compel the autborities to under- 
take the partition. 


When the plaintiff can show that the Board had acted without jurisdiction 
and its order was ultra vires the statute and had asked for a declaration of 
that character, omission of a prayer for a consequential relief would not 
per se have stood inthe way of his getting such a declaration 


Broadly speaking, the provisions of the Estates Partition Act read together 
have purported to exclude the jurtsdiction of Civil Court from cases which 
involve questions of land revenue, question of costs and questions which re- 
quire the exercise of discretion on the part of the revenue authorities as regards 
the mode of partition and its details and that in matters involving questions 
of title the jurisdiction of Civil Courts is not ousted at all. 


In matters arising under the Estates Partition Act the jurisdiction of 
the Civil Courts and of the Revenue authorities are in many instances con- 
current and a „conflict of jurisdiction between the two should manifestly 
be avoided, and the authorities must necessarily have to act in such a way 
that the jurisdiction ofeach should be stayed or restricted by action already 
taken by the other. 


Itis not possible to hold that after the Board of Revenue, no. matter 
whether their view of the facts or of the law was right or wrong, held that it 
would be an unjustifiable work of labour to go on with the partition, a declara- 
tion by the Civil Court that the estate is liable to partition under the Estates 
Partition Act would oblige them to alter their view. 

Shah Tajammul Ali v. Mussod Ali (1); Sheikh Qamar Hasan v. Saiyid 
Abas Ali (2) ; Rupan Rai v. Subh Karan Rai ’3); Asman Singh vw. Tulsi Singh 
(4) and Fo godishury Debea v. Kailash Chundra Lahiri (5) referred to. 

The history of the provisions of declaratory decrees traced, the scope of 
section 42 of the Specific Relief Act discussed and the case Jaw on the subject 
of declarato ry decrees reviewed. 

Per Nag, F. :~Under section 42 of the Specific Relief Acta claim fora 
declaratory decree is nota mattcr of right but rests with the judicial discre- 
tion of the Court. 

Speaking generally, although the decision of a Civil Court as to title or 
possession is always binding on the Revenue Court, a conflict of jurisdiction bet- 
ween the two Courts should always be avoided, 

Appeal by the Defendants. 

The material facts appear from the judgments, 

Dr. Nares Chandra Sen Gupta and Mr. Nagendra Chandra 
Chowdhury for the Appellants. 

Messrs. Panchanan Ghose, Sachindra Kumar Ray and 
Durgadas Ray for the Respondent, 


> (1) (agio) 11 C. L. J. 291. (2) (1924) I. L. R. 3 Pat. 614, 
(3) (1918) I. L. R, 41 All, 207 {4) (1917) 2 Pat, L. J. 221 
(5) (1897) I. L. R. 24 Cale. 725 


Vou, LVIL) HIGH COURT. 


The judgments of the Court were as follows : 

Mukerji, J :—The plaint in this suit out of which this appeal 
has arisen was headed as “under the provisions of the Civil Pro- 
cedure Code, a petition praying for relief by way of a declaration 
cancelling the order of the Revenue Court that a revenue-paying 
estate is not liable to partition.” The plaintiff is the owner of an 
8 as. share, and the defendants are the owners of the other 8 as. 
share of an estate, bearing Towji No. 4r'of the Noakhali Collec- 
torate and named Kharija Taluk Gour Kishore Roy.- The plaintiff 
applied to the Collector for partition of the estate under the 
Estates Partition Act (V of 1897). To this the defendants objected 
on the ground of section 7 of the Act, namely, that the lands of 
the estate had already been divided by private arrangement for- 
mally made and agreed to by allthe proprietors and each proprie- 
tor has, in pursuance of such arrangement taken possession ot 
separate lands to be held in severely as representing his interest 
in the estate. The Collector and the Commissioner - overruled 
the objection, but the Board of Revenue rejected the plaintifi’s 
-prayer for partition. The plaintif then instituted the present 
suit with the following prayers :— i 

(a) For a declaration that the estate is- liable to be parti- 
tioned, (b)thata decree may be passed against the defendants 
for costs, and (c) that any- other relief may) be prate which the 
plaintiff may be entitled to. 

The Subordinate Judge has decreed tbe suit declaring that 
the estate is lisble to partition under Act V of 1897. The defen- 


dants have then -preferred this appeal. -The estate admittedly- 


consists of the following :— 


(a) Two groups of tenancies, in respect of one group of which- 


the plaintiff has granted Mirash -Ijara Potta to the defendants, 
and in respect of the other the- defendants have granted mirash 
ijara potta to’the plaintiff ; (b) an oshat taluk ; (c)-certain Nishkar 
and chakran lands-and (d) some khas lands. - 

The Board of Revenue found: as follows :—As regards (a), they 
held that the proprietors were in separate possession of parcels- 
in accordance with a private partition already made, and so if a 
partition under the Act was to be made section 77 of the Act would- 
apply and therefore the partition would have to conform to the 
private partition and it is only the private partition that would 
have to be confirmed. ‘They held that as regards (b) ‘and the 
chakran lands of (c) the partition would have to be regulated by 


section 83, so that the whole-might . be. assigned. to one or other. 
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of the proprietors and they were apparently impressed with the 
agreement between the parties under which these items were to 
remain joint And as regards the Nishkar lands of (c) they held 
that, in the partition, section 82 would apply and the lands would 
have to be kept joint. On these grounds the Board held that 
the partition would serve no useful purpose except in giving the 
shares separate Towji numbers. They held therefore that “It 
would be an unjustifiable, waste of labour to go on with the parti- 
tion” and they accordingly directed that no partition should be 
made unless all the proprietors ap plied under section 7, 

The Subordinate Judge was of opinion that what had taken 
place between the parties was not a partition contemplated by 
section 7 of the Act, because “lands” in Section 7 of the Act 
meant all the lands of the estate which had. not been partitioned 
privately ; that the agreement as regards the Oshat taluk and the 
chakran lands was only a temporary arrangement, which was not 
intended to operate for all :times ; and that as the right to claim 
partition of an estate by a proprietor is an ordinary incident of 
proprietorship, the plaintiff was entitled to have the estate par- 
titioned. He was also of opinion that in the state of feelings 
between the parties it was right that the responsibility for payment 
of revenue should be divided. He has held that section 7 is no 
bar to a partition, and also that the provisions of sections 82 and 
83 merely lay down the methods to be adopted in respect of lands 
coming within those sections and cannot operate as a bar to 
partition. In this view the Subordinate Judge has made a declara- 
tion that the taluk is liable to partition under Act V of 1897. 

Now, section 15 of the Civil Procedure Code of 1859 was in 
the same terms as section 50 of the Chancery Procedure Act, . 
1832 (15 and 16 Vict. C. 86). As to the latter section it was 
held by Courts in England that it gave aright of obtaining a 
declaration of title only in those cases. where the Court could 
have granted relief if relief had been prayed for [See Rooke y, 
Lord Kensington (1); Lady Langdale v. Briggs (2)|. In Nilmony 
Singh v. Kalea Churn (3) and Kathama Natchiar vy. Dorasingha 
(4), their Lordships of the Judicial Committee expressed the view 
that section 15 of the Code of 1859* must be governed by the 

(1) (1856) 2 K. & J. 753 (2) Paps 8 De G. M, & G. 391. 


(3) (1875) L. R. a L. À. 83 ; 14 B. L. R. 382. 

(4) (875) L R. aL A. 169; 15B. L.R 83. 

* Section 15 of Act VIII of 1859 was as follows: - 

1s. No suit shall be open to objection on the ground that a merely declara- 
tory decree or order is sought thereby, and it shall be lawful for the Civil Courts 
tọ make. binding declarations of right without granting consequential relief. 


Vor. LVIL] HIGH COURT, 


same principles as those upon which the Court of Chancery pro- 
ceeded in reference to the Chancery Pio.edure Act, section so. 
When the Code of 1859 was iepealed by the Coce of 1877, the 
provision as to declaratory decrees was transferred to the Specific 
Relief Act I of 1877 and the terms of tle section were altered ; 
in one direction they were made more comprehensive and in another 
direction more limited]. [See Deokali Koer v. Kedar Nath (1)]. 
It has been. sometimes thought, relying upon the decision of the 
Judicial committee in the case of Fishery. Secretary of State for 
Indja (2), that a declaratory decree can be made incerendently 
of the provisions of- section 42 of tke Specific Relief Act. In 
that case what happened was this. By the effect’of sections 5 
and 6 of the Madras Act I of 1876 the decision of the Collector 
in a case within his jurisdiction,—whether for or against separate 
registration of a portion alienated from a zemindayi, when once 
duly sanctioned as provided by the Act, could only be questioned 
in a Civil Court. And under sections-y and 8 of the Act the 
apportionment might be appealed from the Collector to the Board 
of Revenue and power was reserved to the Governor in Council 
to order readjustment of separate assessment. if fraud or material 
error appeared. The Gcvernment however had cancelled an order 
made and sanctioned under the first-mentioned sections. The plain- 
tiffs in the suit prayed for a declaration that the order of the Govern- 
ment directing the cancellation was beyond the powers of the 
Government to make, and was of no legal effect. Lord Macna- 
ghten in delivering the judgment of their Lordships observed :— 
“Now, in the first place, it is at least open to doubt whether 
the present suit is within the purview of section 42 of the Specific 
Relief Act. There can be no doubt as to the origin and purpose 
of that section, It was intended to introduce the provisions of 
section 50 of the Chancery Procedure Act 1852 (15 and 16 Vict. 
C. 86) as interpreted by judicial decisions. Before the Act of 
1852 it was not the practice of the Court in ordinary suits to make 
a declaration of right except as introductory to the relief which 
it proceeded to administer. But the present suit is one to which 
no objection could have been taken before the Act of 1852. It 
is in substance a suit to have the true construction of a statute 
declared and to have an act done in contravention of the statute 
‘rightly understood pronounced void and of no effect. This is 
not the sort of declaratory decree which the framers of the Act had 
in their mind.” i 


(1) (1912) Is-È, R. 39 Calc, 704, (2) (1898) L. R. 261. A. 16. 
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If these observations meant that a decree, merely decliratory, 
can be made ince;en‘ently of section 42 of the Specific Relief 
Act, as has been understood in.such cases as Ramachandra v. 
Secretary of State, (1), and Ramakrishna v. Narayana (2), the 
plaintiff gains very little; becaus2 in the first place the declara- 
tion which he has asked for and obtained is not a declaration of 
that character but a ceclaration that the estate is liable to partition, 
and secondly because the order of the Board of Revenue, against 
which the plaintifi’s attack is-diected is not an order passed in 
contravention of the statute, but im/7a vires the statute, being in 
exercise of the appellate powers conferred on-the Board by section 
113 of the Act. 

On the other hand sir Lawrence Jenkins in delivering the 
judgment of the Judicial Committee in Steoparsan Singh v. Ram 
Nandan- Singh (3) has made it perfectly clear that .so far at 
any rate as Courts in Mufassil are concerned their powers to make 
a declaration without more is derived fom section 42 of the Specific 
Relief Act. F ; 

It may be conceded that cases may be imagined in which an 
act of an authority being in contravention of the statute it is 
enough for a party to have it pronounced void and of no effect, 
upon a true construction thereof. Such was the case in isker 
y. Secretary of State for India (ovara) (4) Lord, Macnaghten further 
observed in that case :— 

But even asguming that the Specific Relief Act applies to such 
a suit as this, what is the result? What further relief can be 
required ? If the so-called cancellation is pronounced void the 
order of the Government falls to the ground, and the decision- 
of the Collector stands good and operative as from the date on 
which it was made.” 

_ From this point of view, if the plaintiff Soild show that the 
Board had acted without jurisdiction and its order was ultra vires 
the statute and had asked for a declaration of that character, 


` omjssion of a prayer for a consequential relief would not ger se 


have stood in the way of his getting such a declaration. But, as 
has already been pointed out, the plaintiff, in the first place, has 
not asked for such a declaration, and secondly the order of the 
Board of Revenue was not made without jurisdiction. 


~ {1) (1915) I. L. R. 39 Mad. 808. 
(2) (1914) I. L. R. 39 Mad. 80. 
(3) (1916) L. Re 43. A. gi; LL. R. u 694 ; 23 C. L, J. Bore 
(4) (1898) L. R. 26 L. A. 16. . 
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The ceclaration which the plaintiff asked for and has obtained 
in this case, as already stated, is a declaration that the estate is 
liable to partition under the Estates Partition Act V of 1897. Such 
a declaration, in our “judgment, is not permissible because his 
tight to partition, as a right, has never been negatived by any 
body. And as a declaration which may be of assistance to him 
in getting a partition of the estate from the Civil- Court, a prayer 
for it would obviously be not maintainable for he has not asked 
for consequential relief in the shape of a prayer for partition. 
It is contended on behalf of the plaintiff as respondent that this 
declaration will, enable him to get a partition from the Collector. 
We cannot see how that is possible, so long as the order of the 
Board of Revenue stands, as it must stand, in the present case. 
Rightly or wrongly the Board of Revenue have refused to under- 
take a partition of the estate under the Estates Partition Act and 
that order is binding on all subordinate Revenue authorities, 

It has however been argued before us that if the plaintiff 
obtains such a declaration from the- Civil Court, and armed with 
it approaches the Revenue authorities, those authorities would 
‘be bound to rescind the order declining to make the partition, 
and would feel it necessary to. proceed. with the partition. Refe- 
rence in this connection has been made to Section 119 of the 
Act which specifies certain orders under the Act as being not 
liable to be contested or set asidé by the Civil Court, and it has 
been urged that this specific exclusion sufficiently indicates that 
all other orders under the Act may be so contested or set aside. 
And reliance has also been placed upon certain decisions which 
will be presently adverted to. 

It may be conceded at once that, broadly speaking, the pro- 
visions of the Estates Partition Act read together have purported 
to exclude the jurisdiction of Civil Court from cases which involve 
questions of .Jand revenue, questions of costs, and questions which 
require the exercise of discretion on the part of the revenue autho- 
rities as regards the mode of partition and its details, and that 
in matters involving questions of title the jurisdiction of Civil 
Courts is not ousted at all, This, however, will not help the 
appellant, because while the question whether the estate is liable 
to partition under the Estates Partition Act involves a question 
of title, the question whether the Revenue authorities should or 
should not enforce that right by undertaking such a partition 
cannot be said to bea question of title. In matters arising under 
the Estates Partition Act the jurisdiction of the Civil Courts and 
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of the Revenue authorities are in many instances concurrent, and 
a conflict of jurisdiction between the two should manifestly be 
avoided, and the authorities must necessarily have to act in such 
a way that the jurisdiction of each should be stayed or restricted 
by aclion already taken by tbe other. A right to have a partition 
from the Collectorate is not an absolute 1ight. The Collector 
may, for any reason which appears to him good and sufficient, 
reject an application for partition (vide section 22). The Commis- 
sioner has powers to put an end to proceedings taken to effect a 
partition or separation after an application for partition has been 
admitted [vide section r12 (1) (a)]. Onthe other hand if by 
ordering a partition or effecting it the Revenne authorities affect 
anybody’s right or title, that person has bis remedy in the Civil 
Court. Similarly again, if the Civil Court makes an order or decree 
for partition, that has to be taken note of and carried out by the 
Revenue authorities provided of course that matters which are 
the exclusive concern of the Revenue authorities are not affected. 
But itis not possible to hold that after the Board of Revenue, 
no matter whether their view of the facts or of the law was right 
or wrong, held that it would be an unjustifiable waste of labour 
to go On with the partition, a declaration by the Civil Court that 
the estate is liable to partition under the Estates*Partition Act 
would oblige them to alter their view. 

Shak Tajammul Ali vy. Mussod Aii (1) and Sheikh Qamar 
Hasan v. Saiyid Abas Ali (2), are cases in which the Collector 
overruling an objection to the effect that there was a previous parti- 
tion under Section 7 of the Act, had ordered a partition and such 
order had been confirmed by the superior Revenue authorities. and 
thereafter the orders of the Revenue authorities were challenged 
in the Civil Courts. What is relied upon in these cases is the fact 
that the suits were maintained. 

The other two cases relied upon are the cases of Kupan Rai 
v. Subh Karan Rai (3) and Asman Singh v. Tulsi Singh (4). 
Before dealing with these cases it may be pointed out that there 
is a divergence of Judicial opinion on the question of the power 
of the Civil Court with reference to partition of a revenue paying 
estate. This has been pointed out by Chamier C. J, in the second 
of the cases last mentioned in these words :— 


(1) (1910) 11 C L. J. 291. 

(2) (1924) I, L. R. 3 Pat. 614. 

(3) (1928) I. L. R. 41 All. 207. 

(4) (9917) L L, R. 2 Pat. L. J. 221 
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“According to the decision of the Full Bench in Jogodishury 
Debea v. Kailash Chundra Lahiry (1), which has been followed 
in many cases in the Calcutta High Court section 265 of the Code 
of Civil Procedure 1882 did not, and section 54 of the present 
Code does not, prevent a Civil Court from decreeing partition of 
arevenue-paying estate where separate allotment of the revenue is 
not asked for.” 


Inthe case of Asman Singh v. Tulsi Singh (2) the plaintiffs — 


asked for.a declaration as to the extent of their shares in 
the family property and such a declaration was given notwith- 
standing that there was no prayer for relief in the shape of 
partition. It was contended that the fplaintiff could have claimed 
a decree for partition but had not done so and so the prayer for 
a mere declaration of shares should be refused. Chamier, C. J. 
observed.— 


“On the strength of these decisions” [meaning the decision of 
the Calcutta High Court in the case of Jegodishury Debea v, Kailash 
Chundra Lahiry(1) and other cases which are to the same 
effect] “it is contended that the plaintiffs in the present case might 
have claimed a decree for partition of the family property. It 
appears however tbat the bulk of the family property consists of 
undivided shares in villages in which there is a large number of 
sharers who have no connection with the parties to the present 
- case, and partition by metes and bounds between the parties to 
the present case cannot be made without a general partition of 
all the villages. It is obvious that it would be impossible to effect 
a partition in this case between all the sharers in the different 
villages. In similar circumstances in the United Provinces and 
other provinces where the Calcutta decisions are not approved a 
decree would be made determining the shares of the parties to the 
case and, if necessary, putting them formally into possession of those 
shares, and they would be left to obtain a partition of each village 
or mahal separately in the Revenue Courts as and when they 
pleased. In the present suit as constituted it is not suggested that 
the plaintiffs have been dispossessed in any way and nothing more 
can be done than to determine the shares of the parties in the 
family property and declare that the plaintiffs are entitled to enjoy 
an eight annas share therein, The plaintiffs unequivocally inti 
mated: to their co-sharers that they desired to sever themselves 


(1) (1897) I. L. R. 24 Cale. 725. 
(2) (1917) g Pat L. J 221. 
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from the joint family and are therefore entitled to.enjoy their 
share separately—Girja Bai v. Sadashiv Dhundiraj (1) I am 
not prepared to hold that the maintenance of the present claim 
for a declaration of the shares of the parties in the family property 
is barred by Section 42 of the Specific Relief Act.” 

In the case of Rufan Rai v. Subh Karan Rai (2) it was held that 
where the wkole of the property which is the subject matter of a 
suit for partition consists of landed property assessed to revenue, 
the suit would be governed by the provision of Order XX rule 18, 
clause (1) and Section 54 of the Code of Civil Procedure and.all that 
the Civil Court can do is to give a decree declaring the amount of the 
plaintiffs share as against the defendant and leaving the plaintiff 
to take any steps he may think proper for the actual partition of 
his share in the Civil Court. 

In our judgment these cases do not assist the plaintiff in the 
present case. The declaration concerned in the present case is 
not a declaration às regards the shares of the parties, armed with 
which the plaintiff can go to the revenue authorities and ask for 
a partition under the Estates Partition Act, whichever of the two 
divergent views may be taken of the powers of the Civil Court with 
regard to partition of a revenue-paying estate. It is a declaration 
that the estate is liable to partition, a position which is not denied 
by the 1evenue authorities and it is only the expediency of the 
partition that is doubted by them. The Civil Court cannot compel 
the revenue authorities, to undertake the partition. And in the 
events that have happened the declaration which the plaintiff has 
obtained will be of no use to him in getting a partition under the 
Act from the Collectorate. 

The result is that, in our opinion, the suit as framed was 
not maintainable. The appeal is allowed, and the decree made 
by the Court below being set aside it is ordered that the suit be 
dismissed with costs, leaving it open to the plaintiff to institute such 
other suit, if any, as he may be advised. 

No order for costs in this appeal. 

Nag, J, :—I concur in the judgment just delivered by my learn- 
ed brother. f 

This is an appeal from the judgment and decree of the learned 
Subordinate Judge of Noakhali decreeing a suit for a declaration 
‘that a certain Kharija Taluk bearing Touzi No. 41 in the Noakhali 
Collectorate is liable to partition under the Estates Partition Act V 

G) (1916) L L. R. 43 Cale. 1091; L. R. 43 1. A. 151 ; 24C, L. J. 207. 

(2) (1918) I. L. R. 41 All. 207. 
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of 1897. The facts which gave rise to the suit infquestion are as? 
follows: It appears that the plaintift-respondent and the defendants- 
appellants are each owners of 8 annas share of the Kharija Taluk. 
The plaintiff having applied to the Collector for partition of the 
Taluk under Act V of 1897 was successful up to the Commissioner 
but was unsuccessful in an appeal before the Board of Revenue 
preferred by the defendants, the Board having held that the parti- 
tion would serve no useful purpose except in giving the- shares 
separate Touzi numbers and that this result could be better achieved 
if all the co-sharers jointly applied for partition under Section 7 
subsection (r) clause (a) of the Estates Partition Act. On this the 
plaintiff instituted the present declaratory suit out -of which this 
appeal arises. The plaintiff having succeeded in the suit the defen- 
dants have appealed. The Kharija Taluk comprises of certain lands 
and tenancies, namely. (1) Oshat Taluk Pitamber Adhikari ; (2) 
certain Nishkar, Chakran and Khash lan ds from which the proprie- 
tors derive no rent; and (3) two groups of tenancies in respect 
of which the parties have executed Mirash Ijara Pottas in 
favour of each other entitling them each to sue for 16 annas rent 
in respect of the group of tenancies specified in the respective 
Pattas, The rent of the Oshat Taluk is fixed in perpetuity, the 
proprietors deriving rent in proportion to their respective shares. 
The proprietors derive no rent, as we have already seen, from the 
Nishkar, Chakran and Khash lands which have all been kept in 
Ejmali. In view of the private partition of the groups of tenancies 
in respect of which there has been a mutual execution of Ijara 
Pattas the only effect of a partition under the Estates Partition Act 
would be a confirmation of the private partition and nothing else. 
The short point for consideration, therefore, is whether the aid of 
Section 42 of the Specific Relief Act could be invoked in a case 
of this description with the object of nullifying the effect of the 
decision of the Board of Revenue that no partition should be made 
„unless all the proprietors conjointly act under Section 7 Of the 
Estates Partition Act. There is no prayer for a consequential relief, 
and we are afraid that there could not be any such prayer in the 
suit in the very nature of things. Under Section 42 of the Specific 
Relief Act a claim for a declaratory decree is not a matter of right 
but rests with the judicial discretion of the Court. Having regard 
to the circumstances disclosed in the case we are not prepared to 
differ from the finding of the board that Section 7 of the Estates 
Partition Act should apply. Our attention has been drawn by the 
learned Advocate for the respondents to Section rg of the Estates 
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Partition Act and‘to the rulings in Rupen Rai v. Subh- Karan 
Rai(r) and Asman Singh v. Tulsi Singh (2). None of the authorities 
cited bas any appliacation to this case; and as for the ruling 
Asman Singh v. Tulsi Singh (2) it is, Iam afraid, an authority for 
the proposition that the Calcutta High Court has uniformly taken a 
view on the subject which is contrary to the view sought to be 
enunciate 1 by the learned Adyocate for the respondents, (See 2 
Pat. L. J. 223). 

Speaking generally, although the decision of a Civil Court as to 
title or possession is always binding on the Revenue Court a conflict 
of jurisdiction between the two Courts should always be avoided 

The appeal, therefore, must be decreed and the decree of the 
Court below must be set aside and the suit is dismissed with costs, 
No order for costs in this appeal. 


S. K, Re Appeal allowed. 


(1) (1918}51, L, R. 41 All, 2076 (2) (1917) 2 Pat. L. J. 221. 


CIVIL REVISION. 


Before Mr. Justice D. N. Mitter. 


ASHUTOSH BASU 
v. 
GOURI SANKAR SAHA AND OTHERS.* 


Hindu Law—Mita! stara—Foint family property—Managing»member—Father’s 
debt—Debt rot incurred for family purposes but not for immoral purposes— 
Decree against father—Execution of decree against father—Foint property, if 
can be attached and sold—Application for delivery of possession after execu- 
tion sale—Revision by High Court—Civil Procedure Code (Act V of 1908), 
Section 115. 

If the managing member of a joint undivided family governed by the Mitak- 
shara Law is the father and the other members are the sons, the father may, by 
incurring debt, so long as it is not for an immoral purpose, Jay the estate open 
to be taken in execution proceeding upon a decree for payment of that debt. 

Brij Narain v. Mangla Prasad and others (1) followed. , 


* Civil Revision Case No. 735 of 1992, against the order of T. K. Nag Bag, r 
Munsiff, Lalbagh, Murshidabad, dated the goth April, 1932. 


(1) (1923) L. R. 51 I. A. 129 (139). 
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_ The property of a Mitakshara joint family can be taken in execution of a 
decree against a father although the debt might not have been incurred for family 
purposes. 


Application for Revision under Section 115 of the Code of Civil 
Procedure by the decree-holder auction-purchaser. 


Proceedings arising out of application for delivery of possession 


on behalf of the decree-holder auction-purchaser after execution 
sale. S 


The material facts will appear from the judgment. 
Mr. Jagat Chandra Bose for the Petitioner. 


Mr. Manilal Bhattacharjeee for the Opposite Parties. 


C. A V 
The following judgment was delivered by 


Mitter, J.:—This Rule was issued on the opposite parties to 


show cause why the order of the Munsif of Lalbagh dated the. 


3oth April 1932 ‘dismissing the decree-holder’s application for 
delivery of. possession should not be set aside. It appears that the 
decree-holder obtained a decree against one Ramdas Saha for a 
certain sum of money and in execution of this decree he sold 
certain properties which are claimied by his sons to be their ances- 
tral properties. ‘The parties are governed by the Mitakhsara School 
of Hindu Law and the sons claim that as the debt of the father 
was not incurred for family purposes the entire joint family property 
could not be taken in execution. 

The property which was attached in execution of the decree 
was joint land or ejmali land and on that there has been constructed 
a house ora Bari. The Munsiff gave effect to the objection that 
the debt not having been incurred for family purposes the property 
which was the ancestral property could not be taken in execution. 
The Munsif accordingly came to the conclusion that the decree- 
holder purchaser could not get Aas possession by ejecting the 
sons. It is contended on behalf of the petitioner that the view 
taken by the Munsif is clearly wrong. It is said that the view that 
the property of a Mitakshara joint family cannot be taken in execu- 
tion of a decree against a father although the debt might not have 
been incurred for family purposes can no longer be sustained as 
has now been finally and ‘conclusively laid down by tbeir Lordships 
of the Judicial Committee of the Privy Council in the case of Brij- 
narain v. Mangla Prasad (1) where all the earlier authorities both 
of this Court and of the Judicial Committee of the Privy Council 


(1) (1323) L. R. 51 I. A, 129. 
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have been considered. The relevant passage runs as follows— 
“Tf the managing member of a joint undivided family governed 
by the Mitakshara Law is the father and the other members are 
the sons, the father may, by incurring debt, so long as it is not for 
an immoral purpose, lay the estate open to be taken in execution 
proceeding upon a decree for payment of that debt”(1). (See 
page 139 of the Report). -Itis however contended by the opposite 
parties that having regard to the circumstances in which they were 
called upon to meet this case of delivery of possession sought by 
the decree-holder they were taken by surprise and could not raise 
appropriate defence to such proceedings, namely that the debt 
was incurred for an immoral purpose so as not to bind the sòns. 
I think an opportunity should be given to the sons to show that 
the debt was, as they claim now, tainted by immorality. If they 
succeed in proving that the debt was an immoral one and 
therefore not binding on them their possession would not be deli- 
vered of the family property and the decree-holder must seek out 
his remedy by partition of the share of the father for the purpose 
of recovering possession thereof. If on the other hand the sons 
are unable to establish that the debts were incurred for immoral 
purposes the decree-holder will obtain khas possession of the pro- - 
perty in dispute. The Munsiff will determine the objection of the 
sons in the light of the observations I have made. The petitioner 
is entitled to the costs of this Rule as the defence of immorality 
which is now sought to ke set up was never pleaded before the 
Munsiff. The hearing fee of this Rule is assessed at one gold 
mohur. 


D. K. R. Rule made absolute: 
Case remanded, 


(1) (1923) L. R. 51 L. A. 129 (139). 
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" APPELLATE CRIMINAL. 
Before Mr. Justice S. N. Guha and Mr. Justice Bartley, ` 


FAJOR ALI DARJI AND OTHERS 
A 
EMPEROR.* 


Jury trial—Misdirection—Charge — Placing of the evidence—Main points placed 
before the fury—Failure to place some ‘minor details—Effect—Law Relating 
to the right of private defence, when to be explained to the jury. 

Ina protracted narrative -of fact the determination of which is ultimately 
left to the jury, it mast needs be that the view of the Judge may not coincide 
with the views of others who look upon the whole proceedings in black type. 
It would, however, not bein accordance either with usual or with good practice 
to treat such cases as cases of misdirection, if upon the general view taken, the 
case has been fairly left within the jury’s province. 

Arnold v, King Emperor (1) followed. 

Where main points in the evidence had been carefully placed before the 
jury, the fact that one or two minor details had not been placed before them, 
would not amount to such a misdirection on account of which the entire trial 
would be vitiated. 

If upon the materials placed before the Court by the prosecution and the 
defence there was no question of the right of defence of person and property, 
which could possibly arise it was not necessary for the learned Judge to explain 
the law on the subject to the jury, to enable them to come toa conclusion on 

‘that question. 


Appeal by the Accused 

Convictions under sections 147, 148, 323, 324, 326/149 of the 
Indian Penal Code, : 

The material facts will appear from the judgment. 

Mr, Hamidul Huq Chowdhury for the Appellants, 

Mr. Satindra Nath Mukerji for the Crown. 

The judgment of the Court was as follows :— 

This appeal is by four accused persons. Accused Fajor 
Ali has been convicted under section 147, 326/149 and 
section 323 Indian Penal Code; Kasim Ali under section 148, 


326/149 and under sections 323 and 325 Indian Penal Code; 
Abdul Aziz under sections 148 and 326 Indian Penal Code and 


*Criminal Admitted Appeal No. 89 of 1933, against ths order of H. D. 
Benjamin Esq., Sessions Judge, Tipperah, dated the 18th November, 1932. 
(1) (1914) L. R, 41 I, A, 149 ; L. L, R, 41 Cale. 1023 ; 20 C, L. J. 161, 
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Younus under sections 148, 324 and 326/149 Indian Penal Code. 
The accused have been sentenced to various terms of imprison- 
ment on a unanimous verdict of a jury. 

It appears to be perfectly clear that the facts of the case giving 
rise to the prosecution have been elaborately dealt with by the 
learned Sessions Judge in his careful charge to the jury and that 
all the salient features of the case for the prosecution as well as 
for the defence were placed before the jury with great care and 
attention. -The defence case was laid before the jury in detail 
and all the main features of the defence so far as the evidence 
was concerned were placed before the jury by the learned Judge 
in his charge. After placing the material portions of the evidence 
before the jury, the learned Judge explained the law applicable 
to the case. The charge to the jury shows that section 1471. P. 
C. was explained to.the jury in very great detailand the elements 
of the offence contemplated by that section were placed before the 
jury. With reference to the other sections arising for considera- 
tion in the case, all the provisions of those sections had been ex 
plained by the learned Judge to the jury of which a mention may 
be made of sections 141, 147 to 149 and to sections 321 to 326 I, P. 
C. The learned Judge’s summary of the provisions of those 
various sections was definite and clear, and we are of opinion that 
nothing was left out which could be of real assistance to the jury 
in applying the law to the facts and circumstances of the case 
before them. : 

The learned advocate appearing for the appellants has, in the 
first place, argued that the learned Judge’s explanation of the 
law was not clear and that it had the effect of confusing the jury. 
As has been indicated already, the learned Judge’s charge to the 
jury, so far as it related to the explanation of the law, appears 
to us to be not one open to any just ccmment. The provisions of 
the law were carefully analysed by the learned Judge in his charge 
to the jury and in our opinion there was nothing left out in view 
of which jt could be said that the jury had not the law applicable 
to the case explained to them in the proper way, 

As to the other part of the Judge’s charge, so far as it related 
to the placing of the evidence before the jury was concerned, it 
appears to us that in view of the manner in which the learned 
Judge placed the evidence before the. jury it is impossible to say 
that there was any misdirection in the charge. Reference has 
been made before us to matters of detail, and it has been argued 
that there were some matters which were not placed before the 
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jury, and to which the. attention of the jury was not specifically 
drawn. by the learned Judge. With reference to this it may be 
said that matters of detail which may appear to be of importance 
to the learned Advocate for the accused may not be matters of 
such great importance, taking the evidence asa whole. As their 
Lordships of the Judicial Committee observed in the case of Arnold 
v. King Emperor (1). “Ina protracted narrative of fact the deter- 
mination of which is ultimately left to the jury, it must needs be 
that the view of the Judge may not coincide with the views of others 
who look upon the whole proceedings in black type. It would, 
however, not be in accordance either with usual or with good 
practice to treat such cases as cases of misdirection, if upon the 
general view taken, the case has been fairly left within the jury’s 
province.” In the case before us all the main points in the evi- 
dence had been carefully placed before the jury, and the fact 
that one or two minor details to which reference has been made 
before us, had not been placed before the jury would not amount 
to such a misdirection on account of which it could be said that 
the entire trial was vitiated. 

The learned advocate for the appellant laid stress upon the 
position that the learned Judge had not placed before the jury, 
the law relating to the right of private defence in the aceused 
persons so far as person and property were concerned. According 
to the learned Advocate, that right had not been explained, and 
it would have been possible for the jury to come to the conclu- 
sion that the accused persons had the right of defence of person 
and property in them, if the law on the subject had been explained 
to the jury. Itis to be noticed in this connection that the whole 
of the defence case was placed before the jury, in detail ; but on 
behalf of the defence no question of any right of private defence 
or defence of person and property was raised before the learned 
Sessions Judge. If upon the materials placed before the Court, 
by the prosecution and the defence there was no question of the 
right of defence of person and property, which could possibly 
arise, it was not necessary fur the learned Judge to explain the 
law on the subject to the jury, to enable them to come to a con- 
clusion on that question. As indicated abcve, such a question 
was not involved in the case before the jury. 

The learned Acvocate appearing for the appellants has stated 
in the course of his arguments before us that the sentences passed 
on the accused persons are very severe. We are unable to hold 


(1) (1914) L,R 411, A. 149 41. L.R. 41 Cale. 1023 ; 20 C. L, J. 161. 
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_ that on the facts and in the circumstances of the case and regard 
i being had to the unanimous verdict of the jury, there is any rea- 
son for our interfering with the sentences as passed by the learned 
Sessions Judge. s 
The result is, that the appeal is dismissed. The conviction 
of, and the sentences passed on tke accused appellants are 
upheld, * 
The appellants must surrender to their bail, and serve out the 
remainder of the sentences passed on them. 


D, Ki R Appeal dismissed : Sentences upheld, 


PRIVY COUNCIL. X 


PRESENT: Zord Tomlin, Sir John Wallis and Sir George Lowndes, 


RAJA RANPAHADUR SINGH AND ANOTHER 
v. 
NAGARSETH KASTURBHAI MANI BHAI AND ANOTHER, 


1 [On APPEEL FROM THE HicH COURT OF JUDICATURE AT 
Patna. | 


Chota Nagpur Encumbered Estates Act (Ben. Act VI of 1876), Sections 11, 18—— 
Sale by manager—~ Pr: paration of scheme—ZInter vention of Revenue authori- 
Hes. 

Where a sale by the manager appointed under the Chota Nagpur Encumbered 
Estates Act, 1876, was impeached on the ground (infer alia) that the manager 
could only sell 1f the scheme framed under Section 11 of the Act provided for 
the sale and the scheme did not so provide, keld, that on a true construction of 
the relevant sections of the Act, Section 18 only prohibited a sale until a scheme 
had been prepared and approved, and did not require the preparation of any further 
scheme to justify a sale which in the opinion of the Commissioner and the 
Manager may b2 expedient in the interests of the estate, 


Held, further, [| distinguishing Hukum Chand v. Ran Bahadur Singh, (1)] 
that the Commissioner and the superior Revenue Authorities, if they choose to 
intervene, are entitled to have a controlling voice in anysale under the Act, 


(1) (1924) L. R. 51 I. A. 208; 1 L, R. 3 Rat. 625 ; 29 C. W. N. 342. 
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and’a sale by the' manager on terms sanctioned by the Commissioner, isa sale 
which satisfies the requirements of Section 18. i 


‘Appeal No. 125 of rọ30 from a decree of the High Court, 
Patna, dated the 4th April 1929, which affirmed a decree of the 
Subordinate Judge of Hazaribagh, dated the 21st March 1923. 


The main question for determination on the appeal was whether 


a sale deed executed on the gth March 1918 by the manager of the 


property of the Raja of Palganj appointed under the Chota Nagpur 
Encumbered Estates Act, (Ben, Act VI of 1876) was valid and 
binding on the Raja. Both Courts in India decided in favour of 
its validity. 

The question turned on the true construction of Sections 11 
and 18 of the Act. The latter section is set’ out in the Board’s 
judgment, and Section rr is as follows :— 

11. When the amount due in respect of the debts and liabilities 
mentioned in Section 8 has been finally determined, the manager 
shall prepare and submit to the Commissioner a schedule of such 
debts and liabilities, and a scheme for the settlement thereof; and 
such scheme, when approved by the Commissioner, shall be 
carried into effect. 

Until such spproval is given the Commissioner may, as often 
as he thinks fit, send back such scheme to the manager for revision, 
and direct him to make such further inquiry as may be requisite 
for the proper preparation of the scheme. 

DeGruyther, K. C, S Hyam and Champatrai Jain for the 
Appellants, 

_ Dunne, K. C and Wallach for the rst Respondent were not 
called upon to argue. 


Their Lordships’ judgment was delivered by 


Sir John Wallis :—The subject of this appeal is the Paresh- 
nath Hill in the Hazaribagh District of Chota Nagpur, which has 
for many hundred years been held sacred by both branches of 
the Jain religion, the Swetambaris and the Digambaris, and has 
unfortunately been the subject in the last twenty years of no less 
than four suits, of which two, Hukum Chand v. Ran Bahadur 
Singh, (1) and Maharaj Bahadur Singh v. Seth Hukum Chand, 
(2) have already been dismissed by His Majesty in Council affirm- 
ing the decision of the Courts below, while the appeals in this and 
the remaining suit now await decision. 


{t) (1924) L. R. 51 I. A, 208 ; 29-C. W. N. 342 
(2) (1925) 24 All, L. J. 109. > 
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The present suit was instituted on the :2qth June, 1920, by 
the Raja of Palganj and the Digambaris, who-had obtained from 
the Raja a permanent lease of the Hill on the 4th January, 1919, 
to recover possession and mesne profits - from the Swetambaris, in 
whose. favour a ceed of sale had been executed on the 9th March, 
1918, by the Manager of the Palganj estate under Section 18 of 
the Chota Nagpur Encumbered Estates Act, 1876, on the ground 
that the sale was illegal, invalid and inoperative on eighteen 
grounds set out in paragraph 20 of the plaint, All these grounds 
were rejected by both the lower Courts, but before coming to them 
their Lordships will refer to the defendants’ plea in limine that 
the suit was barred by reason of compromise entered into in 
another suit. 

On the 6th October, 1917, the Commissioner of Chota Nagpur 
had sanctioned the sale of the Hill to the defendants under 
Section 18 of the Act, subject to his approval of the sale deed. 
On the 4th January, 1918, an appeal by the Raja of Palganij, 
represented by the Manager, came on for hearing before the High 
Court of Patna from a decree of the Subordinate Court of Hazari 
bagh in a suit brought against him by the Raja of Nawagarh 


` claiming an undivided half share of the Pareshnath Hill, On the 


31st January the hearing of the appeal was adjourned at the 
suggestion of the Court with a view to a compromise, and on the 
4th February both parties filed a petition stating’ that the suit- 
had been compromised on the terms that they should each of 
them dispose of their interests’ in the Pareshnath Hill to the 
Swetambaris on terms already settled, that all questions’ of owner- 
ship in the Hill should be left undeterniined, and that the bounda- 
ries between the Hill and the Nawagarh estate should be demar- 
cated. Under this compromise the Raja. of Palganj’s interest in 
the Hill was to be sold to the Swetambaris on’ the terms already 
sanctioned by the Commissioner. ’ : 


- At the same time the Swetambaris who were not:parties to 
the suit presented a petition agreeing -to these terms. It was 
ordered to be recorded, and the petition was adjourned to allow 
‘of the conveyances being executed and the- boundary demarcated. 
On the 26th February the Raja of Nawagarh executed a per- 
‘manent lease in favour of the Swetambaris, and on the oth March, 
as already stated, the Manager of the Palganj estate;- pursuant 
to the sanction of the Commissioner -of Chota Nagpur, dated the 
4th March, executed the deed of sale which is now in question. 
Finally, on the roth November, rgr9, after the report of the 
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demarcating officer had been received, the High Court passed 
a decree allowing the appeal i in terms of the compromiss petition 
and the map annexed to the decree. 


On these facts the Subordinate Judge held at the trial 
that the sale and lease executed by the parties to the suit 
pursuant to the compromise were merged in the compromise 
-decree and‘ that therefore the sale could not be questioned in 
this suit. He accordingly dismissed the suit. The High Court, 
after calling for findings on the other issues which the Subordinate 
Judge had left undecided, held that the agreements for sale and 
lease were outside the scope of the suit, that-the only terms within 
it were the agreement to leave the claims of the parties to the 
Hill unsettled and the provision for a demarcation of the boundary 
between the Hill and the Nawagarh estate, and that therefore 
the compromise decree could not be taken to have decided the 
question of-the validity of thé sale deed and was not a bar to 
the present suit. ‘Fhey proceeded to deal with the case on the 
merits, and held, agreeing with the finding of the second Sub- 
ordinate - Judge on- the remaining issues, that the vee suit 
failed. 

Their Lordships have not heard the respondents’ objections 
to the High Court’s ruling as to the effect of the compromise, as 
after hearing the appellants’ case fully argued, they considered 
it unnecessary to call upon the other side. They will therefore 
confine. themselves to giving their reasons for agreeing with 
both the Courts below that the plaintiffs’ suit fails upon the 
merits. 


‘ Their Lordships will first deal with two of the ‘legal objections 
to the sale;-that the terms of sale were not settled by the Manager 
himself but by the Revenue authorities, and that the sale was not 
effected in pursuance of the scheme required by the Act. The 
former objection, as pointed out by the High Court, was not 
specifically raised in the objections: pleaded, and was probably 
suggested by the decision of this Board in Hukum Chana’s case (1) 
which was not given until four years after the filing of the plaint. 
The Manager, however, gave evidence about it’in 1928, when 
the case was ‘remanded, ‘and it bas been dealt with by both the 
lower Courts. 

Section 18 of the Act as amended i in 1909 is as follows :— 


_ 18. After a scheme has been approved by the Commissioner 
- 2 (1) (1924) L. R, gr 1. Ay 208; a9-C, W. N. 342. -< 
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under Section 11, the Manager shall, subject to the sanction of the 
Commissioner, have power,— 

(a) to demise by way of mortgage the whole or any part of 
such property for a term not exceeding twenty years from the date 
of publication of the order under Section 2, or f 

(4) to sell by public auction or by private contract, and upon 
such terms as the Manager thinks fit, such portion of such property 
as may appear expedient, 
for the purpose of raising any monéy which may be required for 
the settlement of the debts and liabilities to which the holder of 
the property is subject, or with which such property or any part 
thereof is charged, or, ; 

(c) to borrow money, at such rate of interest as appears reason- 
able to the Board of Revenue, i 
for the aforesaid purpose or for the purpose of meeting the costs 
of such repairs and improvements of the property as appear neces- 
sary to the Manager and are approved by the Commissioner. : 


As regards the objection that the sale was not effected in 
pursuance of the scheme required by the Act, Section 11 
requires the Manager to prepare and submit to the Commis- 
sioner a schedule of debts and a scheme for the settlement 
thereof, and such scheme, when approved by the Commissioner, 
is to be carried into effect. The object of the Act being to save 
the estate from sales in execution at the suit of creditors, it was 
only natural that the power to mortgage or sell or borrow money 
subject to the sanction of the Commissioner should not come 
into force until the scheme for the settlement of the debts and 
liabilities of the estate had been approved. A scheme was drawn 
up in tbis case which provided for the liquidation of the debts out 
of income by the year 1918, but it proved quite unworkable, and, 
as stated in the Managers final report, the bulk of the debts was 
eventually discharged out of the proceeds of the sale in 1918 
which is the subject of this suit. In their Lordships’ opinion 
Section 18 only prohibits a sale until a scheme has been prepared 
and approved, and does not require the preparation of any further 
scheme to justify a sale which in the opinion of the Commis- 
sioner and the Manager may be expedient in the interests of the 
estate. l 

With regard to the objection that the sale and the terms 
thereof were not settled by the Manager but by the Revenue 
authorities, under Section 18 the Manager is empowered to sell 
“by public auction or private contract, ,and upon such terms 


f 


Von LVL PRIVY COUNCIL. 


as the Manager thinks fit,” but this power is to be exercised 
subject to the sanction of the Commissioner, all of whose orders 
and proceedings under the Act are subject to the supervision of 
the Board of Revenue, who may revise, modify or‘reverse them 
(Section 21 a of the Act as amended in 1909). In Hukum Chana’s 
case (1) the Manager was not shown to have had any part in 
entering into the alleged contract for sale which was held 
to be invalid, and the observations and judgment of the Board 
must be read with reference to that state of facts. 


In the present case, according to the Manager’s evidence, 
which has been accepted by both the lower Courts, an offer 
by the Swetambaris was communicated to him by the Deputy 
Commissioner, and, after full discussion, was submitted to the 
Commissioner with a recommendation that a sale would be 
preferable to a lease. The matter was most carefully considered 
by the Commissioner, the Board of Revenue and the Local 
Government, and on the 6th October, 1917, after further 
negotiations with the Swetambaris a sale on certain terms was 
sanctioned by the Commissioner subject to his approval of the 
sale deed. The next thing was that in February, 1918, after 
consulting the Legal Remembrancer and the Secretary to the 
Board of Revenue, the Manager, as already stated, entered into 
the compromise which provided for a sale to the Swetambaris on 
the terms sanctioned by the Commissioner. The sale deed.was 
then drawn up by a Calcutta firm of solicitors on the Manager's 
instructions, and after it had been sanctioned by the Commissioner 
on the 4th March, 1918, was executed by the Manager on the 
gth March, 1918. In their. Lordships’ opinion the Commissioner 
and the superior Revenue authorities, if they chose to intervene, 
were entitled to have a controlling voice in any sale under the 
Act, and a sale by the Manager on terms sanctioned by the 
Commissioner was a sale which satisfied the requirements of 
Section 18. As observed by Ross, J., “It is idle to suggest that 
the Manager could or should have acted on his own responsibility, 
nor does the statute contemplate such a course. The provision 
requiring the sanction of the Commissioner lets in the negotia- 
tions pursued in this case, and such negotiations seem to be 
contemplated in the decision in Hukum Chand’s case (1). It 
cannot be said that the Manager is not a voluntary agent because 
the scope of his action is limited by the statute, and it seems to 
me that there is nothing in the correspondence to show that the 
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Manager -did not- perform the part-in this-transaction which the 
statute assigns to him. As regards the Managers position under 
the statute it is not immaterial to note that Section 20 empowers 
the Commissioner to replace him at any time.” 

_ The only other objection to which their Lordships | think it 
necessary to refer is set out in paragraph 20 (#) of the plaint as 
follows :-— 

“In that the said sale indlusive of mineral, jungle and all other 
rights of the plaintiff No. 1 therein for the inadequate sum of 
Rs. 2,50,000 and otherwise upon the terms contained in. the said 
conveyance was an illegal and to the knowledge ‘of the defendant, 
a mala-fide exercise, and in any event not a reasonable or bona-fide 
exercise of the statutory power of sale vested in the said Manager, 
and in fact the ag ‘sale was demonstrably injurious to the interest 
of plaintiff No. 1 i 


Both the lower Courts have. arrived at TATR “findings, 
with which their Lordships see no reason to interfere, that. these 
allegations are not made out, and that, on the contrary, the discre- 
tionary power of sale conferred by the statute would appear to have 
been exercised in the best interests of the estate andthat it is not 
Shown that any better price could have been obtained. 

Their Lordships will therefore humbly advise His Majesty that 
the appeal fails and should be dismissed with costs. i 

Barrow, Rogers and Nevill; Solicitors for the Appellants, 


H. S. L. Polak: Solicitor for the Fist Respondent.. i 
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Lord Atkin, Lord Thankerton, Lord Macmillan, Sir 
Joan Wallis and Sir George Lowndes. 


_ PRESENT 


AMARENDRA MAN SINGH BHRAMARBAR RAI AND 
. ANOTHER - 


v. ; 
SANATAN SINGH AND OTHERS. 


[On APPEAL FROM THE HIGH COURT oF JUDICALURE AT 
Patna] 


Hindu Law—Adoption by widow—Religious motive, the determining factor— 
Vesting or divesting of property, not the decisive test—Mother’s power of 
adoption, under her husband’s authority, not exhausted on death of her 
son sonless and unmarried—*“ Full legal capacity to continue the lins”, 
meaning of—Atiainment by son of full age and ceremonial competence, 
effect of —Family custom of exclusion of famales from succession—Question 
of fact—Coucurrent findings by Indian Courts~ Practice of Privy Council. 


The foundation of the Brahmanical doctrine of adoption is the duty which 
every Hindu owes to provide for the spiritual welfare of the souls of his ances» 
tors by the continuance of the line and the solemnization of the necessary rites. 


Accordingly, the validity of the adoption must be determined by spiritual rather 


than temporal considerations, the consequent devolution of property on the 
adopted son being a mere accessory to it and altogether a secondary considera- 
tion. 


The power of a Hindu widow to adopt is not dependent in any way on the 
vesting or divesting of property. 

An adopted son is clothed with all the attributes of a natural-born son, and 
is from the date of his adoption regarded as having been born in his adoptive 
family. 

A Hindu, governed by the Mitakshara Schoal, died leaving a son anda 
widow to whom he gave authority to adopt in the event of the son’s death. The 
son succeeded to his father’s estate and died unmarried at the age of 20 years 
and 6 months, By a family custom, females were excluded from inheritance, 
and on the son’s death the estate vested in the plaintiff, his nearest collateral 
heir. Within a week from her son’s death, the mother, under the authority 
conferred on her, adopted the defendant as a son to her deceased husband : 


Held, that though ‘the mother was precluded by custom from inheriting to 
her son, and the adoption by her bad the effect of divesting the estate which 
had previously vested in the plaintiff, her power of adoption under her husband's 
authority was not exhausted at the death of her son, and that the adoption of 
the defendant was valid. Assuming that the son, though unmarried, had 
attained full ceremonial competence, the mother’s authority to adopt was not 
extinguished on his death, Her authority comes to an end only when [as laid 
down by Lord Haldane in Madana Mokana Deo v. Purushothama Deo (1).] 


(1) (1918) L. R, 451. A156 j 28 C.-L. J. 403. 
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theson_dieg,"‘after attaining ful) legal capacity to continue the line either by 
the birth of a natural-barn. son or .by- adoption to.him-of. a son by his own 
widow.” The test is, whether these concitions exist at the time of the son’s 
death.. . The mother’s-power- of adoption; would pe*.¢xtinguistied on: thé son’s 
death “by the survival of either a grandson. or the son’s widow. fn other words, 
it is the interposition of a grandson, or ‘the son's widow, that brings the mother’s 
power of adoption to an end. i 


Where, therefore, as, in the present oase, the son diés himself sonless and 
unmarried, the mother’s power to adopt (which | was poed aia during 
the son’s lifetime) revives: + 


The question as to the existence of a family custom excluding females from 
succession, is essentially a question of fact,.and it is not in accordance with the 


Practice of the Privy Council to interfere . with the concurrent findings of two 


‘Courts In India holding the custom to be proved, where there -is evidence. upon 
which these ndings” could legitimately be based, even though ‘the Courts may 
havé ‘differed as to the ‘Weight’ to be attached to different parts of the evidence. 
(Casé- law discussed.) 


Judgment of the High Court, Patna (I. L. R. 10 Pat. 1) reversed. 
Appeal No. 32 of 1932 from a decree of the High Court, Patna, 


‘dated, the “agth January, 1930, affirming a decree of the Subordi- 


nate Judge of Cuttack, dated the.goth November, 1925. 


‘The present dispute’ related tothe succession to the Dompara 


‘Raj, ‘and the two main questions for determination in the appeal 


“were (1) whether females were excluded from inheritance to the 
Raj, and (2) whether the adoption of the first appellant was valid 
jn Jaw. Both Courts in India found in favour of the respondents 
and decided that females were excluded and that the adoption. set 
‘up, Was invalid. 


t 


The pedigree showing he relationship of the parties is set out 
in their Lordships’ judgment. 


The Dompara estate is an impartible Raj. Raja Brajendra 
‘died on the 25th December 1903, and was succeeded by his son 


Bibbudendra, who was then a minor. The Court of Wards assumed 


the management and retained it until the latter’s death on the roth 
December 1922, when he was 20 years and six months old. - He 
died unmarried. 


On: fhe 18th December 1922, Rani’ Indumati (the and appel- 
jant) purporting to act under an authority, dated the 2oth July 
1898, from her late husband, Raja Brajendra, adopted Amarendra 
(the rst appellant). The.claimants to the succession were therefore ; 

I1. Amarendra as the brother by adoption of Raja Bibhudendra A 
. 2, Rani Indumati as his mother, and 

3. Banamali, since deceased, and now represented, by. the 
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respondents, : asserting aie: either’ a survivorship or as next: ‘heit 
oe primogeriiturey, 70° yu oe à \ hss 

` After ‘proceedings under the Land Regutvation Act, the: présent 
suit was instituted by Banamali on thé 23rd“Jine~ r924 “against 
the adopted son and. Rani -Indumati, to'establish bis title:to the 
Raj. -He denied the. validity. 'of the adoption and pleaded that? the 
succession fo.the estate- wasi governed primarily . by ‘special Gus! 
tomary rules embodied in a book called the - “Pachis:\Saial,” 
and ‘that, by. such custom he was a referential Ban to the 
Rani. `.. i ; : 


Both the Courts in India fond that by the family ‘custom 
females. ‘were ‘excluded’ from succession, Òn the question of 
adoption, -they -held in effect: that the estate which had devolved 
upon-Banamali; the plaintiff, on- Bibhudendra’s death, could not 
be ‘divested by'reason of the defendant’ Amarendra’s subsequent 
adoption’-by Rani Indumati; and that the adoption was, in conse- 
quence, invalid’ in- Taw. The casein the eh Court ts eported in 
LOL. Roro Patt. 

- Six Dawson Miller, K. C. te with M. A. Jinnah) for the eas 
lants. 

As to” fawiily custom, it was submitted” that the ee ence was 
vague, indefinite and inconclusive, and did not establish the custom 
set up by the plaintiff: -4dui Hussain Khan v. Sona Dera (1) and 
Ramakanta v. Shanianand (2). 


As to adoption: Under the Hindu Law a widow i is entitled to 


adopt, according to the directions of her husband, without any 
limitation of time, whether the estate- vests in her or not: Pratap 
Singh v. Agarsingji (3); Yadeo v. Namdeo (4). 


As Bibhudendra died unmarried and without adopting a gon, 
and had not attained full legal capacity. to continue the line at the 
time of his death, the power of Rani Indumati, his other, to adopt 
was ‘not extinguished: Lord Haldane’s judgment in . Madana 
Mohona Deo v. Purushothama Deo (5), and’ Chandavarkar, J.’s 
judgment in Ram Krishna-y. Skamrao (6) referred to... > © ~ 

Where the son dies unmarried, or without leaving adc 


(1) (1917) T L. R, 45 Cale. 450 P. C ; LOR. 451. A. 10; 27 C. L J. 24b. 
(2) (1909) I. L. R. 36 Cale. 590 P. C ; L. R. 361. A. 49; gC. L. J. 497. 
(3) (1918) L.R. 461. A.97; L.L. R. 43 Bom, 778. 

(4) gah L.R. 49 Calc, 1 P, C, $ 

(5) (1918) L. R45 E A. 156; 28 C. -L -J 403. 

(6) (1902) 1, L. R. 26 Bom, 526 F. By 
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widow, the mother’s power to adopt is not at an end: Vernbhai v. 
Bai Hiraba (1); Venkappa v. Jivaji (2); Kannapalli v. Pucha 
Venkata (3) ; Venkataramier v. Gopalam (4); Yadavalli Tripuramba 
v. Yadavalli Venkataratnam (5). 

` The religious duty of adopting a son is the essential foundation 
of the law of adoption, and the effect of an adoption upon the 
devolution of property is a mere legal consequence ; Raghunadha vy. 
Broso Kishore (6). 

It is no objection to the adoption that it has the effect of divest- 
ing an estate already vested in a person other than the adopting 
widow : Pratapsingh’s case (7). 

DeGruyther K. C. ( with Wallach) for the First Respondent. 

As tv custom: The “ Pachis Sawal” and the other evidence 
in the case sufficiently established the custom of female exclusion. 
As to the admissibility of the “ Pachis Sawal ” in evidence, refer- 
ence was made to Section 35 Evidence Act, and the decision in 
Nittanund Murdiraj v. Sreekurun Juggernuth Bewartah (8). The 
practice of the Board is not to review concurrent findings of facts of 
the Courts in India:: Sundaralingasami v, Ramasami (9); Bnonwar 
Singh v. Allahabad Bank, Limited (10). 

As ta adoption: An adoption by a widow which has the effect 
of divesting an estate already vested ina third person, is invalid: 
Payapa v. Appanna (11) ; Bhimabai v. Tayappa (12). The “vesting” 
test was applied by the Boardin Bhoobun Moyee’s case, (13) and the 
same case at a later staze, in Padmakumari v. Court of Wards (14). 
The mother may validly adopt only when by her adoption she 
derogates from no other rights save her own as her son’s heir; 
Krishna Rao'v. Rama Lakshmi (15). 

t 


{1) (1903) I. L. R. 27 Bom. 492. 

(2) (1900) I. L. R. 25 Bom. 306. 

(3) (1901) L. R. 33 1. A. 145; I. L. R. 29 Mad. 382 ; 4C. L. J. 9%. 
(4) (1918) 35 M. L. J. 698. 

(5) (1922) I. L. R. 46 Mad. 423. 

(6) ORALA A L oR Maes ROON 
(7) (1918) L. R. 461. A. 97 ; 1. L. R. 43 Bom. 778. 

(8) (1865) 3 W. R. 116. 

(9) (1899) L. R. 261. A. 55; I. L, R. 22 Mad. 515. 

(10) (1926) I. L. R. 48 All. 763. 

(11) (1898) I. L R. 23 Bom. 327. 

(12) (1913) I. L. R. 37 Bom, 598. 

(13) (1865) 10 M. I. A. 279. ; 

(14) (1881) L. R. 8. I. A. 229 ; I. L. R. 8 Calc. goa. 

(15) (1870) L.R.4LA.1;1 L.R. r Mad. 174. 
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In any event, Bibhudendra having died‘after attaining the age 
of discretion and ceremonial competence, he was “of full legal 
capacity to continue the line ” within the principle laid down in 
Lord -Haldane’s judgment in Madana Mohana’s case, (1) and 
Rani’s (mother’s) power to adopt, which thereupon came to an end, 
could never again be revived; per Chandavarkar, J. in Ram 
Rrishna v. Shamrao (2) approved by the Board in Madana Mohana 
Deo vy. Purushottama Deo (1). 


Sir Dawson Miller, K. C. replied. 
Their Lordships’ judgment was delivered by 


Sir George Lowndes :—This appeal raises an important 
question with regard to the validity of an adoption by a Hindu 
widow. 

‘The facts upon which the decision turns may be stated quite 
shortly. The issue involved is as to the right of succession 
(using the word in its widest ‘significance) to the Dompara Raj, 
an impartible zemindari in Orissa. The early history of the 
Raj is dealt with at length in the judgments below, and it is 
` unnecessary to refer to it for the purposes of this appeal The 
parties are &shatriyas by caste, and are governed, apart from 
special family custom, by the Benares school of the Mitak- 
shara law. The following pedigree will show the relationship 
of the persons to whom reference will have to be made, the 
successive holders of the estate being denominated by the title of 
Raja :— 





Krishna por 
ee K 
Raja Kishori . Madan Singh 
Raja Raghunath Clientarmoni 
Raja Brajendra=Rani Indumati | ; Banamali 


` Raja Bibbudendra e 
` (adopted) 

On the 2oth July, 1898, Raja Brajendra, being then without 
issue, executed a deed of which the following are the important 
clauses : 

1. God forbid if I die without leaving any issue or if the 
son born of my loins or my adopted son die without leaving 


(1) (1918) L. R. 451. A. 156 ; 28 C. L. J. 408» 
(2) (1902) I. L. R. 26 Bom. 526. 
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a son.after my death, then my Rani Srimati Indumati Patmahadei 
shall be competent to adopt a son in accordance with rules laid 
down below. 

‘God forbid if the sons edopted. by ‘ie! said Rani die, 
ies the said Rani shall be competent to adopt sons one after. the 
other from the Raj family of the same caste (as ii in thẹ 
aforesaid manner. ` ; 

The deed was duly registered, and no dispute arises as to either 
its authenticity or interpretation, 

Some time in or about the year 1902 @ son was Wort Raja 
Bibhudendra, who succeeded to" the estate on his father’s death 
in 1903. Itthen came under the superintendence of ‘the Court 
of Wards, and so remained till the death of Bibhudendra which 
occurred on the roth December, 1922. He died unmarried at 
the age -of 20: years and 6 months, and was therefore in the view 
of the law a minor: section 3 of the Indian Majority Act, 1875; 
as amended by Act VIII of 1890. He was also incompetent, 
without the consent of the local government, either to adopt or 
to authorise an adoption to him: section 61 of Bengal Act 9 
of 1879. A week later, on the 18th December, his mother, Rani 
Indumati, adopted Amarendra, who was then (and still is) a 
minor. The Court of Wards remained in possession of the estate, 
apparently on his behalf. It was then claimed by Banamali; a 
sapinda of Bibhudendra several degrees removed, who disputed 
the validity of the adoption. He filed his suit on the 23rd June; 
1924, in the Court of the Subordinate Judge of Cuttack, impleading 
Amarendra and the Rani, and succeeded in both the Courts in 
India. Various matters were raised at the trial which are not 
now in issue, the only questions before the Board being as'to' 
the existence of a family custom by which females are excluded 
from succession, and as to the adoption. The parties are agreed 
that if the custom is established and the adoption inoperative, 
Banamali was entitled to the estate as the nearest reversioner. 
He died pending the appeal to the pe Court and is now repre- 
sented by the respondents. 

The suit was tried jointly with anotige suit in “which ¢ one: 
Ramchandra Mardaraj Singh asserted a superior title to the estate, 
as the second son of Brajendra by a subordinate wife. His suit 
failed before the Subordinate Judge, and an appeal filed by him 
was dismissed for want of prosecution. No further reference will 
be necessary to his claim. | & 


On the question of custom, both- je subordinate ‘idee and 


‘Vou Lviil] < privy GounctL. 

thé High Court have held it to be sufficiently proved, though the 
judgments differ as to’ the weight to be attached to different parts 
of the evidericé. Their conclusions on this head have been attacked 
ih some ' detail before‘ the Board, but their Lordships, following 
their usual practice, are not disposed to interfere with concurrent 
findings upon what is essentially a ‘question of fact. That there is 
evidence upon which these findings could legitimately be based is 
undeniable, and’ no sufficient reason “has been shown for a recon- 
‘sideration of the question here. 

It was also held by -both Courts that the adoption of Amaren- 
dra’ was invalid, with the-result’ that the claim of Banamali was 
decreed.. It’ is upon this~issue that the main contentions of the 
parties have centred before the Board. The argument has‘been 
éxhaustive,-and their’ ‘Lordships have already expressed their 
‘obligations to counsel on both sides for the veleeble assistance 
they ‘have afforded. 

On this question it was alleged in the plaint that the Rani’s 
power of adoption was extinguished on Bibhudendra’s death, in 
as much as he had then attained full age and full legal capacity 
to continue his line, and that the adoption’ could not divest the 
‘estate which had vested eight days previously by inheritance 
in Banamali as the nearest collateral heir of the last male 
holder. The latter contention was accepted as decisive -by the 
Subordinate Judge, who passed a decree dated the 30th November, 
‘1925, in his favour. The learned Subordinate Judge also 
expressed the opinion that Bibhudendra at the time of his 
death had: “attained full age and legal capacity to continud 
his line,” but this does not appear to have been iie basis of his 
judgment. 

‘In the High Court separate judgments were delivered by Jwala 
Prasad and Scroope JJ., who concurred generally with the conclu- 
sions of the Subordinate Judge. The authorities were exhaustively 
dealt with in both Courts. Their Lordships think that nothing 
would be gained by referring to these judgments in greater detail. 
Itis from no disrespect to the learned Judges that they refrain 
from doing so, but only to avoid undue lengthening of what must, 
in any case, be a lengthy examination of authorities and arguments: 
They will, they believe, be found to have dealt with all the relevant 
considerations. ` 


Before the Board these contentions were elaborated by counsel 


for the first respondent who-alone appeared. ‘First it was said 
that treating: Banamali as a separated--sapinda claiming strictly 
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P.C, by inheritance—the basis upon which the claim was laid in the 
1933. plaint—the authorities established that when once the estate 
ad 7 . . ‘ 

Amarendra Man ad vested in an heir of the last male holder, other than the 

Singh ea adopting widow, the power of adoption was atan end. If this 

were the true view, inasmuch as the Rani was precluded by the 

PR, custom from inheriting to her son Bibhudendra, she could no 

Sir George Lowndes. longer adopt. 

l az In the second place, it was said that where the husband from 
whom the power to adopt was derived left a gon to succeed 
him, and that son attained full legal capacity to continue: the 
line, the power of his mother was equally at an end, and that 
this would be the case whether the family was separate or 
joint. 

The two lines of reasoning are, their Lordships think, distinct, 
The first approaches the- question from the point of view of rights 
in property: the second from what may be regarded as the 
religious and ceremonial side. Both are said to have the sanction 
of decisions of the Board. aa 

For the appellant it is contended that the first proposition 
enunciated is altogether unsound, the power to adopt not being 
dependent in any way on the vesting of property, and as to 
the second, that the rule- upon which reliance is placed, if 
properly interpreteJ, does not apply to the facts of the present 
case. | 

Their Lordships think that in dealing with the arguments 
which have been addressed to them, it is important to bear 

_in mind the essential features of the doctrine of adoption 
among orthodox Hindus, as they are conscious that these may 
have been to a certain extent blurred by the mass of case law 
which has been accumulated in the last three-quarters of a 
century. 


5 v. 
- Sanatan Singh. 


The origin of the custom of adoption is lost in antiquity, 
and may well have been no more than the natural desire for a 
son as an object of affection, a protector in old age, and at the 
last an heir. However this may be, it is certain that through all 
the centuries which have seen the spread of Brahminical influence, 
and among all classes which have come under its sway, a peculiar 

i religious significance has attached to the son. He is so essential 
to the spiritual welfare of the souls of his immediate ancestors 
that an extensive class of subsidiary sons was admitted to the 
family, all of whom could perform the necessary ceremonies; 
though only some of them were allowed full rights of ifheritance. 


t 
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Of these among the orthodox classes, only the adopted son is 
now tecognised, but he, in the absence of an aurasa, or natural 
born son, is clothed with all the attributes of a son, and is from 
the date of his adoption regarced as having been born in his 
adoptive family. . ' 

The oth chapter of Manv’s Code, which has always been 
regarded as of paramount authority, is instinct with this doctrine, 
The father by the birth of a son discharges his debt to his pro- 
genitors (v. 106); through him he attains immortality (v. 107) ; 
byasona man obtains victory over all people; by a soms son 
he enjoys immortality: and afterwards by the son of that grandson 
he reaches the solar abode (v. 137); a sonis called Putra because 
he delivers his father from Put (v. 138). In the Dharma Sutra 
of Baudhayana, which is probably older than the Christian era, 
the formula prescribed for adoption is “I take thee for the fulfil- 
ment of my religious duties: I take thee to continue the line 
of my ancestors” (Bau.: vii, 11, Sacred Bks. of the East, 
Vol. xiv, 335). 

In their Lordships’ opinion, it is clear that the foundation of 
the Brahminical doctrine, of adoption is the duty which every 
Hindu owes to his ancestors to provide for the continuance of the 
line and the solemnization of the necessary rites. And it may well 
be that if this duty has.been passed on to a new generation, 
capable itself of the continuance, the father’s duty has been 
performed and the means provided by, him for its fulfilment 
spent: the “debt” he owed is discharged, and it is upon the 
new generation that the duty is now cast and the burden of the 
“ debt ” is now laid. 


It can, they think, hardly be doubted that in this doctrine the 
devolution of property, though recognized as the inherent right 


-of the son, is altogether a secondary consideration. So Sir James 


Colvile, in delivering the judgment of the Board in Shri Raghupnadha 
v. Shri Broso Rishoro (1), (a case to which further reference will be 
made later) observes at p. 192 that 


" a distinction which is founded on the nature of property seems to 
belong to the law of property, and to militate against the principle 
which Mr. Justice Holloway has himself strenuously insisted upon 
elsewhere, viz., that the validity of an adoption is to be determined 
by spiritual rather than temporal considerations ; that the substitution 
of a son of the deceased for spiritual reasons is the essence of the 


(1) (1876) L. R. 31, A. 1543 25 W. Ro 201; 1. L. R, 1 Mad, 69. 
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‘thing, and the consequent devolution of property a mere accessory 
to it.” oe . ; ; 

‘Having regard to this galtcoctablished doctfine as to the 
religious efficacy of son-ship, their Lordships feel that great 
caution should be observed in shutting the door upon’any authorised 
adoption by the widow of asonléss man: see in this connection 
Kannepalli Stiryanarayana v, Pucha Venkata Ramana (1). The 
‘Hindu law itself sets “no limit to the exercise of ‘the power 
‘during the lifetime of the donee, and the validity of successive 
adoptions in continuance of the line is now well recognised. 
‘Nor do the authoritative texts appear to limit the exercise of 
the power by any considerations -of property. But that there 
must be some limit to its exercise, or at all events some conditions 
din which it would be either contrary to the spirit of the Hindu 


-doctrine to admit its continuance, or inequitable in the face of 


other rights to allow it to take effect, has long been recognised 


-both by the Courts in India and by this Board, and itis upon the 


difficult question of where the line should be drawn, and upon 
what principle, that the argument in 1 the peel case hag mainly 
turned. 


In support of his first line of reasoning, based upon the 
vesting of property in an heir other than the adopting widow, 
counsel for the first respondent relied upon the often quoted judg- 
ment delivered by Lord Kingsdown in 'Bhoobun Moyee Debia's 
case (2). There one Gour Kishore died leaving a son Bhowanee, 
and a widow Chundrabullee Debia to whom he gave authority 
to adopt in the event of Bhowanee’s death. Bhowanee died 
at the age of 24 without issue, but leaving a widow Bhoobun 
“Moyee, who succeeded by inheritance to his property. > Chundra- 
bullee then adopted Ram Kishore who sued Bhoobun Moyée 


‘for the recovery of the estate. It was held by the Board that 
‘his claim failed. The parties being governed by the Dayabhaga 


law, Bhoobun Moyee would have succeeded to Bhowanee’s 
property in preference to Ram Kishore, even if he had beena 


. natural. born son of Gour Kishore, and the Board held that it 


was “contrary to all reason and to all the principles of Hindu 
law” that he should displace the rightful heir. Itis not so much 


‘the actual decision in this case that is relied onas certain dicta 


in the judgment and the implications which have been held to 


(1} (1906) L. R. 33 1-A. 145 (153); L L. R. 29 Mad. ee L. J. tt. 
(2) (1918) 10M. AA. 279. i x PEEN 
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arise from'it. “The question is” said Lord Kingsdown (p. 311) 
“whether the estate of his son being unlimited and that son 
having married and left a widow his heir, and that heir having 
acquired a vested estate in her husband’s property as widow, a new 
heir can be substituted by adoption who ts ta defeat that estate...... 7 


From this it is argued that it was upon the vesting of the property | 


that the determination of the power of adoption depended, and 
that this view is confirmed by subsequent decisions of the Board 
to which reference must be‘made. 


‘After the death of Bhoobun Moyee, Ram Kishore got posses- 
sion of the property and if his adoption was good he was un- 
doubtedly the next heir. His title, however, was disputed by a 
distant collateral and the validity of his adoption was the subject 
of another suit. The Bengal High Court upheld the title of 
Ram Kishore, considering that the Board in the previous case 
had only affirmed the prior right of inheritance of Bhoobun Moyee, 
and had not held the adoption to be invalid. This case again 
came before the Board [Pudma Coomari Debi v. The Court of 
Wards, (t)| and the decision of the High Court on that point was 
reversed; the opinion of their Lordships being that upon the vesting 
of the-estate in the widow of Bhowanee the power of adoption 
was at an end and incapable of execution, and that this was what 
the: Board had held in the previous case. 


These authorities were again considered in a case from Madras : 
Thayammal v. Venkatarama, (2) the decision in which is also 
relied on by the respondents. The question there was as to the 
right of succession to the estate of one Kuttisami. who had died 
without issue leaving his widow Thangammal as his heir. After 
his death his mother, Thayammal, with the permission of the 
sapindas, adopted.a son to the father of Kuttisami. The validity 
of the adoption was disputed on the ground that. “the survival of 
the son’s widow and the vesting of the estate. in her put an end 
to the right of Thayammal, his mother, to adopt a son to his father.” 
Their. Lordships were of opinion that this objection was fatal to 
the adoption, and that the learned Judges of the High Court who 
had so decided, were correct in considering that the case” was 
governed by the authorities above referred to. 


(1) (1881) L. R. 81. A. 229 ; L L! Ri 8 Cale. goa,” ° 
(2) (1887) L R. 141. A. 67 ; L L, R. 10 Mad. 205. : Í hye 
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Thayammatl's case (1) was followed in Zarachurn Chatterji v. 
Suresh Chunder Mookerji (2) where Sir Richard Couch observes 
(p. 170) “On the son’s death after-coming .of age leaving 
Matangini his widow, Madhub Chunder’s wife would not. have 
power.to adopt a son, the estate of Kali Churn having become. vested 
in his widow.” 

So far then, their Lordships think, it was well established that 
a power of adoption ina mother was extinguished when her son 
had died leaving a widow to whom the son’s estate’ passed by 
inheritance. But though. undoubtedly certain passages in the 
judgments relied on seemed to suggest that it was the succession 
to the estate by the son’s widow that was the determining factor, 
and, as was stated by a learned Hindu Judge in 1900 “the whole 
current of recent decisions has been fo base this limitation solely 
onthe question whether the widow's act of adoption derogated 
from her own rights or the vested rights of others” [per Ranade 
J.in Venkappa v. Jivaji Krishna, (3)|, yet it was never so laid 
down by the Board in precise terms. The dominant consideration 
may have been the right of property, and equitable claims may 
not have been without their influence, but the religious and 
ceremonial side was not altogether ignored. In Bhoobun Moyee’s* 
case (4) Lord Kingsdown evidently relied upon the fact that. 
Bhowanee had died at an age which enabled him to perform— 
and it was to be presumed that he had performed—alf the religious 


‘services which a son could perform for a father, and he refers to 


the doctrine of. Hindu law that the husband and wife are one, 
and that.in the widow a half of the husband survives, It is at 
least material that in each of the other cases it was the existence 
of the son’s widow that stood in the way of the adoption, and that 
in none of them was there any. suggestion that the same rule would 
apply if the heir in whom the property had vested were someone 
other than her. Moreover, in dealing with the successions ina 
joint family it is clear under the decisions of this Board that the 
vesting in another co-parcener does not put an end to the power 
of adoption: see Sri Raghunadha v. Sri Broso Kishoro (supra) 
(5). Bachoo Hurkissondas v, Mankorebai (6), .Yadao v, Namdeo (7). 

(1) (1887) L. R. 141. A. 67; 1. L. R. 10 Mad. 205. 

(2) (1889) L. R. 161, A. 166; I. L. R. 17 Cale. 12a. 

(3) (1900) I. L. R, 25 Bom, 306 (312). 

(4) (1865) 10 M. I. A. 279. 

(5) (1876) L. R. 3 L. A. 154; 25 W. R. 291; I. L. R. 1 Mad. 69. 

(6) (1007) L. R. 34 I. A. 107 ; J. L. R. '31-Bom. 373 ; 6C. L, J I, 

(7) (1921) L. R. 48 I. A. 513 ; L L. R.-4g9 Cale. 1. 


Vou. LVIL] PRIVY COUNCIL. 


Thatithis is ‘so has not been questioned in the present case. 
Indeed, as their Lordships understood the argument of counsel 
for the first respondent, “the joint family cases were rather relied 
on as emphasising the importance of “vesting” in the case of 
separate property. 

It must also, their Lordships think, be taken as settled law 
that where the son dies in infancy, or before attaining what is 
often referred to as “ceremonial competence,” leaving his mother 
as his heir, her power of adoption is still exerciseable : Rajah 
Vellanki Venkata v, Venkata Rama .Lakshmi (1), Veerabhat 
Ajubhai vy. Bai Hiraba (2) Mallappa v. Hanmappa (3). This 
again has not been disputed, and it is plain that if it were not so, 
successive adoptions would be impossible. It will, however, be 
necessary to consider the limits of this particular doctrine later on. 


Tarachurn Chatterji’s case (4) was decided in 1889, and 
during the next thirty years little further light is thrown upon 
the question now under consideration by decisions of this Board. 
In the Indian Courts, however, the cffect of the earlier autho- 
rities was constantly under discussion, and various attempts 
were made to arrive at the true principle, the opinions of Judges 
deeply versed in the Hindu law inclining now to what may 
be for convenience called the secular theory and now to the 
religious. ; 

Nothing would be gained, in their Lordships’ opinion, by 
attempting a critical examination of these cases in view of two 
recent pronouncements of this Board to which reference must now 


be made. It will, however, be necessary first to recite a decision | 


in 1902 of the Full Court in Bombay. Ramchandra v., Shamrao, 
(5). The question in this case was as to the validity of an adop- 
tion by the grandmother of the last male holder who had died 
unmarried and without issue. It was not disputed that the grand- 
mothet was his heir, and it was,contended that, inasmuch as by 
the adoption she divested no estate but her own, the adoption 
was valid. The Court held that it was invalid, on the ground 
that the penultimate owner, the son, had himself left a son, by 
reason of which fact the grandmother’s power of adoption had 
come to an end. The judgment of the Full Court which was 


<- (1) (1876) L.R. 41. A. 1; 26 W. R. at; I. L. R. 1 Mad. 174. 
(2) (1903) L. R. go I. A. 234; L. L. R. 27 Bom 492. 
(3) (1919) I-L R. 44 Bom. 297. 
(4) (1889) L. R. 161. A. 166; I. L. R, 17 Calc. 122. 
(5) (1902) I. L. R. 26 Bom. 526. 
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delivered by Chandavarkar J., involved a careful analysis of 
the: older decisions of the Board and the conclusion come to 
was that 

“Where a Hindu dies leaving a widow and a son, and that 
son dies leaving a natural born or adopted son or leaving no son 
but his own widow to continue the line by means. of adoption,” 
the power of the former widow is extinguished and can never 
afterwards be revived. 

Sixteen years later, in April 1918, the case of Madana 
Mohana Deo v. Purushothama Deo (1) came before a Board 
consisting of Lords Haldane, Dunedin and Sumner with Sir 
John Edge and Mr. Ameer Ali. It was by a somewhat strange 
coincidence, a sequel to Raghunadha v. Broso Kishoro (2). to 
which reference has already been made. In the earlier case 
Brojo, who had been adopted by the widow of Adikonda, was 
held entitled to succeed to the impartible zemindari of Chinnaki- 
medi, notwithstanding the fact. that on Adikonda’s death it 
had passed to his undivided brother Raghunadha. Brojo held 
the estate from 1870 till his death in 1906. He left no issue but 
a widow, Ratnamala, who was alive at the date of the later 
litigation but was not joined as a party. On Brojo’s death, 
possession of the zemindari was taken by Raghunadha’s son 
Vaishnava, who died in the same year and was succeeded by his 
son Purushothama. In 1907 the widow of Adikonda purported 
to adopt Madana, who sued Purushothama for the estate. The 
principal question before the Board was again whether this second 
adoption was valid. The Full Court case from Bombay was 
referred to, was approved, and was held to be decisive against 
the adoption. 

Their Lordships will pass away from this case for the moment 
to refer to the second case which came before the Board a few 
months later, and which has perhaps a more direct bearing upon 
the particular line of argument ‘which they are now considering. 
They only pause to point out that now the case law has arrived 
at a point where it would be impossible to say that the sole test of 
the validity ‘of an adoption is the vesting or divesting of property. 

i Pratapsing Shiosing v. Agarsing7i (3), the litigation related 

‘a village which had formed part of an impartible estate 
in ae Bombay Presidency, and had been the subject of a main- 


(1) (1918) L. R. 45 I, A. 156; 28C. L, J. 403. 
(2) (1876) L. R. 3 I. A. 1545 25 W. R. 291 ; L L. R. 1 Mad. 69. 
(3) (1918) L. R. 46 L A. 97. 
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“tenance grant to a junior branch of the family. By the custom of 
the family ‘such grants reverted to the estate upon failure of male 
descendants ‘of the grantee. The last holder, Kaliansing, died 
in October, 1903, childless, but leaving a widow who some five 
-months later adopted the appellant. The respondent, the owner 
‘ofthe principal estate, sued for recovery of the maintenance lands 
on the allegation that they vested in him on Kaliansing’s death, 
and that consequently the adoption was invalid. -The Subordinate 
‘Judge dismissed the suit, büt his decision was reversed by the 
‘High - Court on the ground that the land’ having once vested in 
the respondent, the subsequent adoption could not divest it 
“If this view had been accepted by the: Board, it might well have 
‘been decisive in favour of the present respondents on their first line 
of argument. But it was not accepted, and their Lordships 
think that it must be regarded as decisive the other way. Not- 
withstanding that the property had vested in the respondent, 
‘the adoption was held to be good, and the suit was dismissed. 
It was laid down in clear terms that “the right of the widow 
to make an adoption is not dependent on her inheriting. as a 
Hindu female owner her hisband’s estate”; and this dictum 
is supported by’ réference to the two cases already cited from 
‘the third and the ‘thirty-fourth volumes of the Indian Appeals, 
both of them cases of joint property which had passed by 
survivorship. It necessarily follows, their Lordships think, from 
this decision, that the vesting of the property on the death of 
the last holder in someone other than the adopting widow, be it 
either another co-parcener of the joint family, or an outsider 
claiming by reverter, or, their Lordships would add, by inheritance, 
cannot be in itself the test of the continuance or extinction of 
‘the power of adoption. If in Pratapsingh’s case (1) the actual 
reverter of the property to the head of the family did not bring 
the power’to an end, it would be impossible to hold in the present 
case that the passing by inheritance to a. distant relation could 
have that effect any more than, the passing by survivorship 
would in a joint family. i 

For these reasons, their Lordships are of opinion that the 
first line of reasoning upon which the respondents seek to uphold 
the-decision below must fail, and they think that the true principle 
must be found upon the religious side of the Hindu doctrine to 
which they have already adverted. l A 

Much reliance was placed by counsel for the’ first respondent 


(1) (8918) L. R, 461. A. 97. 
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on another Bombay case, Bhimabai v. Tayappa (1) in which an 
apparently contrary result had been arrived at in- 1913 by 
Batchelor and Shah JJ. The property in question in this case 
was a wafan estate which, under the provisions of the Bombay 
Hereditary Offices Acts of 1874 and 1886, did not ` pass by 
inheritance to the adopting widow on the death of her unmarried 


son, but vested in another member of the family, and for this 


reason the adoption was held to be bad. Unless there is some- 
thing in the nature of watan property which makes the decision 
in Pratapsingh’s case (2) inapplicable, their Lordships think that 
this case can no longer be regarded as authoritative. 

It being clear upon the decisions above referred to that the 
interposition of a grandson, or the son’s widow, brings the mother’s 
power of adoption to an end, but that the mere birth of a son 
does not do so, and that this is not based upon a question 
of vesting or divesting of property, their Lordships think that 
the true reason must be that where the duty of providing for 
the continuance of the line for spiritual purposes ‘which was upon 
the father, and was hid by him conditionally upon the mother, 
has been assumed -by the son and by him passed on toa grandson 
or tothe son’s widow, the mother’s: power is gone. But if the 
son die himself son-less and unmarried; the duty will still be upon 
the mother, and the power in her which was necessarily suspended 
during the son’s lifetime will revive. l 


There is, in their Lordships? opinion nothing, in the Hindu 
law which is contrary to this, and nothing in previous decisions 
of this Board which would induce them to hold otherwise. It 
is, they think, in accord with the acceptance by Mr. Ameer Ali in 
Pratapsingh’s case (2) of the view that among Hindus the male line 
is not regarded as extinct, ora manto have died without issue 
until the continuation of the line by adoption is impossible. 
It is alsoin their opinion supported by Lord Haldane’s judgment 
in Afadana Mohana’s case (3), which has been much discussed, and 
to which they must now return. 

After referring to the conclusions come to by the Bombay Full 
Court in Ramkrishna v. Shamrao (4) the judgment proceeds :— 

“ Their Lordships are in agreement with the principle laid down 
in the judgment of the Full Court of Bombay as delivered by the 


(1) (1913) I. L. R. 37 Bom. 598. 

(2) (1918) L. Re46 I. A. 97 (107). : 

(3) (1918) L. R, 45 I. A. 156 (161).; 28 C. L. J. 403 
(4) (1902) I. L. R. 26 Bom. 526. 


, 
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learned Judge, and they are of opinion that, on the’ facts: of the 
present case, the principle must be taken as applying -sg_-as to 
have brought the authority to adopt. conferred om Adikonda’s 
widow to an end when Brojo the son she originally adopted, died 
after attaining full legal capacity to continue the line either by 
the-birth of a natural-born son or by ApoE to ous of a son z 
his own widow.” 

Whether in order to bring this iidne inta play a ig essen- 
tial that the son’s widow should herself be clothed with the power 
of adoption is left open, and it is not-necessary for their Lordships 
to-consider this in the present case, as Bibhudendra died unmarried ; 
the only ‘question is as to the penne of the passgo cited ‘on the 
facts now involved. 2 

For the respondents it is’ contended that the Board rust be 
taken to have held thatthe mother’s power came to an end upon 
the attainnient by the son of what is called ceremonial; compe- 
tence ; that it did not depend upon his having in fact left-a son 
or a widow, but merely upon. his competence so todo. Bibhu- 
dendra, it is said, having died at the age of 2014 years, must be 
regarded .as a fully “competent” Hindu for all ceremonial. purposes. 
He had not, it is true, attained legal majority, nor could he adopt 
or give authority to his wife to adopt. without the consent of 


. Government, but that, it is stid, is immaterial ; “ceremonial com- 


petence” is all that is necessary, -and that uous be ascribed to 
every Hindu of the age of 16, : 
But, in the first place, their Lordships have had some 
difficulty in understanding exactly what this expression means, 
They have not been referred to any passage in the evidence 


3 bearing upon- the matter,: nor has any real light been thrown 
_ upon, it in the argument, The respondents, would apparently ` 


suggest that ceremonial competence . means no more than the 


_ age of discretion, . and reliance is placed upon the judgment , of 


this Board in Jumoona. Dassya v. Bamasoondari Dassya, (1) 
where it was held that an ‘authority to ‘adopt given by.a husband 


_ who died at the age of 15 or 16 was valid, he having attained 


“an age which „according tọ the law prevalent in Bengal isto 
be regarded - as the age.of discretion.” In Veerabhai Ajubhai y. 


_ Bat Hiraba, (2) (supra), it was contended tbat an adoption, by 
_ @ widow after the death of her son at. the age of, 15 ar 16 
Was invalid on the ground that he had “attained ceremonial 


(1) (1876) I. L. R. 1 Calc. 289. f a 
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competence.” Lord Lindley, in delivering the judgment of the 
Board, siys :— g - 

` “A great number of authorities bearing more or less on tbis 
subject were cited, but so far as they went they appear to their 
Lordships to be rather in favour of than against the validity of 
the adoption. Certainly no authority was cited which shows it 
to be invalid. Assuming that it would be invalid if it were shown ` 
that Lalubha had! attained ceremonial competence, their Lord- 
ships are not ina pcsition to deci¢e whether he had or had not 


+ attained it. There does not appear to be any fixed age at which -. 


a Hindu child attains such competence: Nor is there any proof 
that Lalubha had attained such competence in fact, or hat hes ever 
acted or was treated as having attained it. 

- The Subordinate Judge, himself a learned Hindu, considered 
itto be clear that Lalubha had not attained such competence, 


-as he died a minor and unmarried, and the High Court came to 


the same conclusion. ‘Their Lordships are not prepared to say 
that he had attained such competence in the absence of evidence 
or authority to that effect.”. i i 

. It fs, at least, noticeable that no suggestion seems to have 


- been made inthat case that the age of ceremonial competence 


meant no more than the age of discretion, and that among the 
“great number òf authorities cited” the case from I. L. R. r Calc. 
did not find a place. The contention has been raised in several 
other cases in India, but their Lordships have -been referred to 
none in which it has prevailed. 


An interesting note by Mr. Colebrooke is appended to the 
translation of the “Datt aka-Mimansa,” Section IV, v. xxiii, a 


' well-recognised treatise on the law of adoption. In it he enumer- 


ates the ceremonies which are requisite in the case of the twice- 
born classes. Of these ‘the best known are that of the tonsure, 
which is performed in infancy, and the upanyana, or investiture 
with the sacred thread. The latter, which marks the second 
birth, can apparently be performed at any age between the fifth 
and the sixteenth years, and can therefore hardly be regarded as 
the test of ceremonial competence as a synonym of “full legal 
earacity.” To these Mr. Colebrooke says, must be added “the 
ceremony which precedes concepticn and marriage, which is the 
last of these sacraments.” He ‘then refers to certain other post- 
marital ceremonies, but says that “these are not essential” (Stokes 
Hindu Law Books, p. 576 note). 

If their Lordships can régard this ‘as authoritative, they 
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would be inclined to the view that full ceremonial competence P.C 


could hardly be attained without marriage, but itis not necessary 1993- 
for them so to decide in the present case. If the question ever Amarendra Man 
becomes of importance hereafter, Hindu lawyers may quite Singh Pornashar 
possibly be able to throw further light on the matter. It is v. 
` sufficient for their Lordships to say in the present case that Sanalan Singh. 
neither the age of discretion nor such ceremonial competence as Sir George Lowndes. 
a: Hindu boy may have acquired at 16 is an adequate inter- ae 
pretation of “full legal capacity to continue the line,” as used 

in the judgment of the Board. There is certainly nothing in 

the case to suggest that any question as to ceremonial competence 

was raised before the Board, nor, apparently, had it been con- 

sidered in the High Court (see the case reported in I. L. R., 38 

Mad., 1105). 

But in the second place, their Lordships think that the 

words “full legal capacity” cannot be dissociated from the 

rest of the passage cited, and that they cannot be taken as 

indicating a particular moment in the son’s life when the mother’s 

power is extinguished. The qualification that follows them shows 

that the continuance referred to is a continuance in one of two 

defined ways, “either by the birth of a natural son, or by the 

adoption to him of a son by his own widow”; and the test is 

to be whether these conditions exist at the time of the son’s 

death. The passage under consideration is, in their Lordships’ 

opinion, clearly intended to be a re-statement in a more critical 

form of the conclusion to which the Bombay Court had come, 

and which was affirmed in the same sentence only a few lines 

before, viz, that the power of adoption would be extinguished 

on the son’s death by the survival of either a grandson or the 

son’s widow. There was no reason and, their Lordships think, 

no intention, to go beyond this. There is notbing in the judgment 

“to suggest that the Board had in mind the case of a man who 

had died without leaving eithera sonora widow, or that Lord 

Haldane was devising a formula which would cover such a case, 

It would be obvious that other considerations might come in and 

other authorities have to be considered. 


The question had in fact arisen in Bombay very shortly 
before the Full Court case, and one of the Judges who sat on the 
Full Court had been a party to the decision. ‘There the son had 
died without issue at the age of 30, his wife having predeceased 
him, and it was held that on his death the mother could adopt. 
The argument now advanced as to the attainment of full age 
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and. ceremonial competency. was urged against the adoption, 
but was.held to be of no weight: Venkappa Bapu v. Jivaji Krishna 
(x). It was cited along with other cases in the argument before the 
Full Court, but.no reference was made to it in the judgment, nor is 
_ there any word to suggest that its authority was questioned. Their 


_Lordships are certainly not prepared to hold that this and other 
„decisions of a like nature, none of which were referred toeven 


indirectly in Lord Haldane’s judgment, were intended to be øver- 
ruled by him. Moreover, in Bhoobun Moyee’s case(2), which was 
the foundation of the decision in the Bombay Full Court, Lord 
Kingsdown made it clear that if Bhowanee Kishore, who died at 
the age of 24, and was evidently regarded as having attained full 
ceremonial ccmpetence, had not lefta widow, the adoption by 
Chundrabullee would have been good. This dictum. has stood 
unquestioned for well over halfa century and it is too. late now 
to suggest that it was merely oditer, and can be disregarded. 

One more case must, their Lordships think, be referred to: 


-T ripuramba v. Venkataratnam (3). There one Venkata Somayajube 


died" leaving a widow and a son Subanna, who apparently succeeded 
to his father’s estate. Subanna having died unmarried at the age of 
as, his mother, with the consent of sagindas.adopted. The validity 
of the adoption was challenged by the nearest reversioner of Subanna. 


‘The trial Judge held it to be valid. His decision was reversed by 


the District Judge on the ground that Subanna had attained full 
legal capacity to continue the line within the meaning of Lord 


_Haldane’s judgment. On second appeal to the High Court, the 


Chief Justice, Sir W. Schwabe, was of opinion that the passage 
relied on by the District Judge was merely oditer dictum, and he held 
that the only test was whether the property was vested in the 
adopting widow. It is unfortunate, their Lordships think, that 
Pratapsingh’s case (4) was not referred to in this- connection. 
Wallace J. thought that there could be no attainment of full legal 
capacity without marriage, and that the mother’s power would only 
be brought to an end ifthe son left a son ora widow. . “ The 
purpose of adoption,” he said, “is to perpetuate the line, and-if 
the only son dies without leaving anyone to perpetuate the line, 
there seems no good reason for restricting the power of his mother 
to perpetuate it in the only way she can by adopting a son to her 
own husband.” With this last citation their Lordsbips find them- 


(1) (1900) I. L. R. 25 Bom 306. ` (2) (1865) 10 M. 1. A. 279. 
(3) (1922) I. L. R. 46 Mad. 423. EE : 
(4) 14918) Ly R. 46 L. A. 97. 
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selves inccomplete agreement. They think that there is no founda- 
tion for the contention that a mother’s authority to adopt is extin- 
guished by the mere fact that her son has attained ceremonial 
competence, and they are satisfied that Lord Haldane had no 


-question. of thisin mind. They are therefore of opinion that the 


secor.d line of reasoning upon which the judgment of the High 
Court i in the present case has been supported fails equally with the 
first. In their opinion, the Rani’s power of adoption under her 
husband’s authority was not exhausted at the death of Bibhudendra, 
and the adoption of Amarendra was vali]. 

Their Lordships will therefore humbly advise His Majesty that 
this appeal should be allowed, that the decree of the High Court 
dated the 29th January 1930, and the decree of the- Subordinate 
Judge, dated the 30th November 1925, should be set aside, and the 
suit instituted by Banamali Singh dismissed. ‘The appellants will be 
entitled to their costs throughout. 


H. S. L, Polak & Co.: Solicitors for the Appellants, 
Barrow, Rogers and Nevill: Solicitors for the first Respondent. 
K. J. R : Appeal allowed. 
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—— VIII of 1885, Sec. 29 

—— VII of 1885, Sec. 49 

—— VIII of 1885, Sec. 49 (b) (old) and 48(c) (new) 

—— VIII of. 1885, Sec. 50 

—— VIII of 1885, Sec. 67 

—— VII of 1887, Secs. 67, 178 (1), 179 Proviso 

— VIII of 188s, Sec. 86 

—— VIII of 1885, Sec. 158 A. 

—— VIII of 1885, Sec. 174 

—— VIII of 1885, Sec. 178(c) 

—— VIII of 1885, Sch.‘III. Art. 3 

—— VII of 1887, Secs. 4,9 

—— Y of 1897, Sec. 7 ` 
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Act V of 1898, Secs. 4(1) (A), 194, 342 ` 
~—— V of 1898, Sec. 342 

—— V of 1898, Sec. 438 

—— IX of 1899, Sec. 15 

— V of 1908, Sec. 11 Expl. 6, O. 1 R.8 
—— V of 1908, Secs. 37, 42, O. 21 R. 29 
-—— V of 1908, Sec. 48{1) (b). 

—— V of 1908, Sec. 109 

—-— V of 1908, Sec. 109(a) O, 41 R. 23 
—— V of 1908, O. 14 R. 20.15 R. 3 
—— V of 1908, O. 21 R. 17 

-— V of 1908, O. 21 R. 46 

— V of 1908, O. at R. gs 

~~ V of 1903, O. 23 R.1 Cl. a(a) 
— V of 1908, 0. 23 R. 3 

—— V of 1908, O. 33 R. 15 

=—- V of 1908, O. 34 R. 15 

-—— V of 1908, O. 41 R. 25 

-—=— VI of 1908, Sec. 4 Cl. (b) 

—— IX of 1908, Sec. 3 Explanation, Sch. I. Arts. 62, 181 
-—— IX of 1908, Sec. 5 Explanation 
-— IX of 1908, Sec. 15(1) 

-—— IX of 1908, Secs. 18, 29 (2) (a} 
~—— IX of 1908, Sch. I. Art. gr 

-——— IX of 1908, Sch. I. Art. 106 

—— IX of 1908, Sch. Art. 106 

-— IX of 1908, Sch. Arts. 111, 116 
-~—— IX of 1908, Sch. Art. 113 

—— LX of 1908, Sch. I. Arts. 133, 144 
—— IX of 1908, Sch. I. Art. 182 Cl. (2) 
—— III of 1909, Sec. 36 

—— VII of 1913, Sec. 156 

-~—— VII of 1912, Sec. 186 

=— V of 1920, Secs. 6(e) and 9(c) 

~—— V of 1920, Sec. 52 

——— XI of 1922, Sec. 3 

-—-— XI of 1922, Secs. 9, 12 Sub-Sec. (2) 
—— XI of 1922, Secs. 10 Sub-Sec. (a) (i), (ix), 13, 34, 66 
—— XIV of 1922, Secs, 2 to 5 

—— VIII B, C. of 1865, Sec. 16 
=V (Mad. ) of 1865 

~—— VI B, C. of 1876, Secs. tr, 18 

—— VIB. C. of 1908, Secs. 208, 214 
—— VIB, C. of 1919, Secs. 6(1) (c), 21 
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Adjudication order in bankruptey made by foreign Court ona Prior attach- 
"mient of a decree in British India, effect of ; see Execution ... 
Admissibility in evjdence—Confession of guilt before Magistrate while 
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Admissibifity—(Conid_). 
in police custody—Confession retracted—Iil treatment by police 
abandoned ; see Confession ie 
Adopted son clothed with all the attributes of a natural- bori son ; see 
Hindu Law ane 
»— — son is from the date of his adoption regarded as having Dee born in 
his adoptive family ; see Hindu Law tee ase 


Adoption—Prohibition against adopting any son Of Khandani rishtadar of 
the wife's family—-Wife’s niece’s son, within the prohibited class; sce 
Hindu Law 

, doctrine of, foundation of ; see Hindu Law 

‘it valid~—Mitakshara School—Hindu died eee a son idea 

widow to whom he gave authority to adopt in the event of the son’s 

death—Son after succeeding to his father’s estate died unmarried at the 
age of 20 years 6 months—Females excluded from inheritance—Estate 
vested in collateral—Power exercised by widow afterwards ; see Hindu 

Law 


1 











—, mother’s power of—"Full legal capacity to continue the line’, 
meaning of—Attainment by son of full age and ceremonial competence, 
effect of ; see Hindu Law ss: 





Law a SSeS 
, mother’s power of, under her husband’s authority not exhausted 
on death of her son sonless and unmarried ; see Hindu Law... 
, mother’s power of, when extinguished ; see Hindu Law 
, mother’s power of, when revives ; see Hindu Law... 
, widow’s power of—Bombay School ; see Hindu Law me 
, Validily of, how determined—Spiritual and not by temporal 
considerations—Devolution of property ; see Hindu Law see 
, by widow—Religious motive, the determining factor Vesting 
or divesting of property, not decisive test ; see Hindu Law ... Sue 
Adulterated food— Bengal Food Adulteration Act (VI of 1919), Secs. 6 (1) 


—— 








— 





m— 





wa 








(2), 21—Folicy of the Act—Selling, exposing and storing for sale ` 


adulterated food stuf—Placing of a label that the article was not 
intended for human consumption—Effect—Selling for human consump- 
tion, tf constitutes essential part of the offence. 

Under the Bengal’ Food Adulteration Act it is an offence to sell, expose 
fcr sale or. store for sale articles of food which are not up to certain 
standard of purity. - 


Mere placing of a label on a canister containing the article in question, indi- 
cating that it is not intended for human consumption, will not help a per- 
son in escaping a conviction under the Bengal Food Adulteration Act. 

It is nowhere made an essential part of the offence under the Act that what 
is done should be done with a view to or for the purpose of human con- 
sumption of the article in question. The Chairman, District Board 
of Midnapur v. Atul Chandra Pal ai asa 


, mother’s power of, if renee on the death of son un- ` 
married and who had attained full ceremonial competence ; see Hindu 
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Alienation by father to discharge antecedent debts—Burden of proving 
immorality by son is not discharged by establishiig a general charge of 
immorality—Definite connection between debis and acts óf immorality 
must be shown ; see Hindu Law ee 

by Mahant of property of the Math, without legal neséssiiy, 


a 





is not void but good to the extent of the Mahant’s life | interest ; see Limi- - 


tation : 
Amendments, if can be ordered in an application forts eeann Eby Seige 

Court—Civil Procedure Code, O. 21 R. 17: see Limitation ... 
Ancestral property—Mortgage by Hindu father—No presumption that a 


joint family possesses joint property ; see Mortgage one we, 


Annulment of incumbrance—Putni sale—Institution of suit for rent against 
the raiyats holding under the intermediate tenure (howla) ; sze Putni 
sale ‘ee 4 ee 

of intermediate tenure under putni on putni sale—Suit for posses- 








« sion, if invariably necessary ; see Putni sale . 

Antecedent debts, alienation by father to aaa tee Durden “of namg 
immorality by son is not discharged by establishing a general charge of 
immorality—Sufficient evidence to connect the particular cases of expen- 
diture directly with the acts of immorality alleged ; see Hindu Law 

Appeal—Civil Frocedure Code, (Act V of 1998) See. 109 (a)—‘Final 
order”! —-Order of Appellate Court, under Order 41, rule 23, reversing 
decision of trial Court on preliminary point and remanding suit to 
the Original Court for trial on the merits, whether appealable to the 
Prioy Counctl—Test of finality—Order not f nally disposing of the 
rights of the parties, 

During the pendency of a suit, instituted on the Original Side of the High 
Court, Rangoon, claiming damagés for a conspiracy between the deten- 
dants to ruin the plaintiffs’ credit and reputation and to destroy their 
business, the plaintiffs were adjudicated insolvents. The trial Judge held 
that the cause of action thereupon vested in the official assignee, and the 
latter declining to proceed with the suit, a decree was passed dismissing 


the suit. On appeal by the plaintiffs, the Appellate Bench held that the ` 


claim for damages did not vest in the official assignée, and that the 
plaintiffs were, therefore, entitled to continue the suit in their own 
names. The suit was accordingly remanded to ate Original Court for 
trial on the merits : 

Held, that the judgment of the Aiei Court was not a decree, but an 
order passed under order 41, rule 23, of the Civil.Procedure Code. 

Held, further, that the order, though it decided an important and a vital 
issue in the case, did not finally dispose of the rights-of the parties ; 
on the contrary, it left the suit alive and provided for its trial on 
the merits in the ordinary way. It was not, therefore, a. “final 
order” within Sec. 109 (a) of the Code and not appealable to “the Privy 


Council. : ft. weld 


The test of finality is whether the “order. in qugstion,. ically ieee 
of the rights of the parties. The finality must “be a, finality: in: -, 


- 
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Appeal—(Conid.}. 
relation to the suit. If, after the order, the suit is still a live suit 
in which the rights of the parties have still to be determined by the 
Courts in’ the ordinary way, it is not a final order, and no appeal lies 
against it to the Privy Council under Sec. 109 (a) of the Civil Procedure 
Code. V. M. Abdul Rahman v. D, K. Cassim sis oon 
—-—— —Receiver, removal, of—~Such order, if appealable—Appeal by 
Receiver, if maintainable. 
An order of removal of a receiver is an appealable order though it has not 
been made so by any express provision contained in’ the Code 
A receiver however has no right of appeal against an order passed by the 
Court’ directing -his removal or discharge. Monomohan Neogy v. 
Surendra Kumar Roy Chowdhury ove see 
—--—, maintainability of—Appeal agninst order under O. 23, R. 3 of 
the Code of Civil Procedure (Act V of 1908)—Decree made before appeal 
presented, 


An appeal from an order under order 23 rule 3 of the Code of Civil 
Procedure is not incompetent, if a decree is made before the appeal is 
presented. It is not necessary for the party aggrieved by an order under 
order 23 rule 3 of the Code to appeal both from the order and the decree 
in order to maintain his appeal against the order under order 23 rule 3. 
Haridas Sadhukhan v. Shebait of Sri Sri Iswar Ratneshwar 
and Kedar Nath Shib Thakur os + 

maintainability of—Bengal Tenancy Act (VIII of 1885), Secs. oo 

153—Rent includes cess—Kabuliat, construction of—Rajaswa—Cess 
appropriated by District Board—Imposition by Goosrument. 

The definition of ‘rent’ as contained In section 3 sub-section 5 of the Bengal 
Tenancy Act is sufficiently wide to include cesses which are payable by 
the tenant to the landlord and asa consideration for the use and occu- 
pation of the lands of the tenancy. 

A suit for recovery of excess cess in respect of Putni Mahal together with 
damages on the basis of certain terms Ina Kabuliat under which the 
defendant holds the same isa suit for recovery of rent and not for 
recovery of money. Such a suit does not offend against the provision of 
section 153 of the Bengal Tenancy Act and therefore a second appeal is 
competent, 

In a suit for rent the plaintiff is entitled to include rent for four years and 
if the name of the plaintiff be registered under the provision of the Land 
Registration Act, he is entitléq ‘to institute the suit alone and maintain 
the action. 

The Kabuliat in the present case contained the following statement: “If 
thert be any demand on the Zemindari for any new amount on account 
of Rajaswa or if any ` order is passed, then I shall, without any objection, 
abide by it and pay my rent along with it (the new amount that is} ” : 

Held, that the word ‘Rajaswa’ was wide enough to include cess payable 
under the Cess‘Act. “i? x 

~ It is tHé'Governmėtit that iniposes the cess and if under the law it has got 
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to be appropriated in definite purposes (as cess is appropriated for the 
purpose of the District Board) which has been assigned toa particular 
public body, still the imposition must be taken as an imposition by the 
‘Hakiman’, which is used in the Kabuliat. Mohanta Bhagaban Das 
v. Raja Bhupendra Narayan Sinha Bahadur Ra 

——- from order under O. 23 R. 3 of the Code of Civil Procedure piseited 
after the passing of decree , see Appeal, maintainability of ... ee 

Appealable cases—Court to pes decision on all important issues ; see 
Hindu Law m ove 

Application for dissolution of marriage ' by a Mahomedan wife, if can be 
granted ; see Marriage, dissolution of = 

Arbitration, if cogdition precedent to commencement of Srocestiigi— 
Articles of Association of the East India Cotton Association—Statutory 
by-laws of the East India Cotton Association—Bombay Cotton Contracts 
Act, Secs. 2 to 5 ; see Suit, maintainability of see ave 

Articles of Association of the East India Cotton Association—Statutory by- 
laws of the East India Cotton Association—Bombay Cotton Contracts 
Act, Secs. 2—-5—Arbitration, if condition precedent to commencement of 


proceedings ; see Suit, maintainability of ave anes 
Assessee’s method of accounting, when may be disregarded ; see Income 
tax ee one 


Assessment to income tax—Assessee receiving a lump sum from his judg- 
ment-debtor—No appropriation ta interest or capital—Taxable as out- 
standing interest ; see Income tax Ae ve 

—_—— - to income tax—New mortgage, substitution of, for a capital sam 
representing the principal and arrears of interest then due under previous 
mortgage—Interest, when received and realised by the mortgagee ; seg 





Income tax 
Assignee, if can sue for accounts from Tehsildar for the period of his service 


and the monies that may be found due from him : see Transfer 
Auction-purchaser, if entitled to get the property without its being 
burdened with huts—Writ under O, a1 R, 95 of the Code of Civil Proce- 
dure not particularly mentioning delivery or removal of huts ; see Posses- 
sion, delivery of eae 
ee at rent sale, if can eject the anster ho did not act 
according to the covenant in the lease ; see Covenant in a lease 
— not estopped from questioning the validity of a taife 








by the judgment-debtor ; ; see Covenant in a lease one ase 
Bengal Food Adulteration Act—Selling for human consumption, if consti- 
tutes essential part of the offence ; see Adulterated food vs Parry 


ı policy of ; see Adulterated food 
—— , Secs. 6(1) (e), 21—Selling and exposing for 
sale adulterated mustard oll—Placing of a label that the article was not 























intended for human -consumption ; see Adulterated food ee x 
Bengal Tenancy Act, Sec. 3(5)—Rent includes cess ; see Appeal, maintain: 
ability of oe ‘a ean we 
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Bengal Tenancy Act, Sec. 26f—Landlord accepting transfer fee can pre- 
empt ; see Pre-emption, application for ive 
, Sec. 29—Agreement to pay the amount yi that 
_ allowed by w ‘see Rent vee 
— Sec. 29—Contract to pay enhanced rent on future 
measurement ; see Suit for rent z a 
, Sec. 29—Land added to holding by eeroacinent or 
otherwise—Tenant agreed to pay additional rent for the actual areas 
Landlord to prove increase in the area ; see Rent 
ee Sec, 49—Suit for ejectment—Plaintiff’s title admitið; 
see Burden of proof 
, Sec. 494b) (old) and 480) (new)—New Act, if ritos, 
pective—Notice of ejectment previous to amendment—Amended Act 
coming into operation before expiry of the term of notice ; see Under- 
raiyat ‘ ven 
——— , Sec. 50~Substantial variation of rent not it fejuk to 
rebut began tion see Presumption, when rebutted ies s 
, Sec. 67—No claim for interest in the suit—Court, if 
has option or discretion to award interest ; see Interest tats ove 
—_—_-__.-——, Sec. 86—Abandonment—Purchase of non-transferable 
occupancy holding by a co-sharer landlord ; see Abandonment ie 
» Sec 153—Suit for recovery of cess in respect of a 
Putni Mehal ; see Appeal, maintainability of acs 
—_——_———,, Sec 158A—Issue of certificate—Release of part of 
estate by Court of Wards—Application by owner of share released for 
issue of certificate against tenant ; see Jurisdiction oe ay 
, Sec. 158A—-Joint collections—Application to be made 
by | whom ; ; see Jurisdiction 











we 


























. Sec. 174, application under, if governed iby section 18 
of the Limitation Act ; see Limitation 
, Sec. 178(1), scope of ; see Interest se 
i meatia See. 1786 j—Acquisition of occupancy right by anders 
raiyat by custom, if can be taken away by contact- Registered lease for 
8 years ; see Ejectment 


ts 


e. 








, Sec. 179— Permanent Mokarrari lease— Stipulation i 
pay interest at ‘a rate higher than that mentioned'in section 67; see 
Interest 
-= mem, Sec. 179 Proviso ; sée Interest ees eee 

=, Sch. Hil. Art. 3, when applicable ; see Res judicata .. 

Bombay Cotton Contracts Act, Sec. 5—Contract, void—Contract not 
being in,the form presctibed by the by-laws ; see Suit, maintainability of 

Burden of proof—Claiming to be transferee for value without notice of con- 
tract ; see Specific performance ii iss 

of proof—Fraud or undue influence in obtaining the will—Testatrix 
an intelligent but impressionable ; see Will : E iii 

—— of proof— Misconduct on the part of the Railway Administrator's 

> servant ; see Damages 
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Burden of proof—Mortgage tainted with immorality—Mortgage by father to 
discharge antecedent debts—Definite connection between debts and acts of 
immorality must be shown——Proof of general charge of immorality, not 
sufficient ; see Hindu Law wee ove 49 
———— of proof—Pardanashin lady, gift by. : 
Held, on the evidence, that the appellants, who claimed certain properties 
under a gift made in their favour by a Muhammadan pardanashin lady, 
had sufficiently discharged the initial onus which lay upon them and had 
established that the donor knew and realized what she was doing. 
. Judgment of the Chief Court of Lucknow, reversed on the facts. Nawab 
Sultan Begum v. Nawab Qamar Ara Begum ose eae 459 
———-— of proof—Party propounding the Will ; see Will she si 8 
of proof—Plea of eviction, disentitling the landlord to realise rent in 
its entirety—Proof of eviction and extent of such eviction; see Dis- 
possession co 403 
of proof—Son to allege and prove that the property in suit was joint 
family property—Suit to enforce against a Hindu son a mortgage exe- 








cuted by his father ; see Mortgage . s 152 
— of proof—Suit for ejeciment—Bengal Tenancy Act ur of 1885), 
Sec. 49. 


In acase for ejectment of the ‘defendant after service of notice to quit 
under section 49 of the Bengal Tenancy Act, where the plaintiff's title is 
admitted or established, the onus is on the defendant, who claims to 
remain on the land to prove the existence of a right of occupancy ora 
permanent right. Basanta Kumar Sarkar v. Panchcowri Mandal 37 
By-laws of the East India Cotton” Association—Contract not being in the 
form prescribed by the by-laws—-Bombay Cotton Contracts Act, Sec. 5 ; 
see’ Suit, maintainability of eee ose 99 
Certificate, issue of—Procedure applicable to fractional estate released by 
Court of Wards—Bengal Tenancy Act, Sec. 158A Sub-Sec. (7) and 
Public Demands Recovery Act ; see Jurisdiction $ 290 
Cess, if imposition by ‘Hakiman’—Kabuliat ; see Appeal, maintainability of. 120 
Cestui que trust, and right of, against trustee or persons claiming idee 
trustee otherwise than by purchase for valuable consideration without 
notice as regards trust property ; see Trust tae ooo! 433 
—, right of, to follow the trust property or the P 
thereof, does not depend on a rightful or wrongful disposition of the pro- 





perty by the trustee ; see Trust one 433 
Chota Nagpur Estates Act, Secs, 11, 18—Sale by madita Preparation oF of 

scheme ; see Sale 2 eee 586 
Chota Nagpur Tenancy Act, Sec. 208, sale of cares under, aie justifi- 

able ; see Jurisdiction eee aes 412 


` Civil Procedure Code, Sec. 11 Expl. 6 not confined to cases covered by 
O.1, R. 8 but extends to include any litigation in which, apart from the ` 

© Rule altogether, parties are entitled (under the substantive law) to 
represent interested persons other than themselves ; see Res judicata .,. 528 


. Von, LVII] INDEX OF CASES. 


„Civil Procedure Code, Sec, 48(1) (b)—‘Subsequent order’ directing payment 
of money—Order directing payment by the debtor or the surety of money 
in respect of the judgment-debt: see Execution ise 

— (éct V of 1908), Sec. 100—Finding of fact by lower 
Appellate Couri—Mistaken inference from documents, not an error of 
law. 

Where plaintiffs, claimed to be entitled as co-sharers to a part of the 
lawajama (cash pension or allowance) _ received by the defendant, and the 
lower appellate Court on a full consideration of all the evidence negatived 
the plaintiff’s claim and found that it was not proved that the Jawajama 
—i.e. to say, the pension moneys paid by Government to the defendant 
—were included in the watan or hereditary endowment, 

Held, that this was a finding of fact by the lower appellate Court, and 
there being no misconstruction by it of the entries in the Inam documents, 
and a mistaken inference from documents -being an error not of law but 
of fact, the judgment of the lower appellate Court was not liable to be 
reversed by the Judicial Commissioner on second appeal as being contrary 
to law. Sahebrao Narayanrao Deshmukh v. Jsiwantrao 

Yadaorarao Deshmukh ote cee 
——— » Sec. 169(a)—“ Final order’’—Order of Appellate 
Court under O. 41 R, 23, reversing decision of trial Court -on preliminary 
point and remanding suit to the original Court for trial on the merits ; ; 

see Appeal saa ie 

—— OT, Set,’ 109(a}—Order not finally disposing of the rights 

of the parties see Appeal eae o 

—— —, See. 109(a)—" Final order ’—~Test of finality ; see 

















Appeal 


— , 0. 1 R, 8—Effect of neglect of statutory conditions 
as to permission of Court and notice on absent parties ; ; see Res judicata 
ene , O. 1 R. 8 an enabling enactment ; see Res judicata 
—, Q0. 1 R. 8, conditions of, if to be eee in the case 
of a suit which while within the words of Explanation 6, section 11 is not 
within the words of Rule 8 ; see Res judicata 























——, Q. 1 R. 8, if debars a member of a community from 
maintaining a suit in his own night, although the act complained of may 
also be injurious to the whole community ; see Res judicata... 

Peay Severe ; O. 1 R. 8, when applicable ; sea Res judicata ise 

a —~,O. 11 Expl. 6—“ A public right or of,” object of 
insertion of—Civil Procetlürë Code, Sec. 91-~Suit in respect of public 
nuisance ; see 'Res judicata 




















von one 


, 0,14 R.a, O.1g R3, if applicable—Application 
tor trial of some of the issues after the date fixed for first hearing as issues 
of law without taking evidence ; see Issues, trial of : ae 
„0.21 R. 17—Executing Court, if can allow amend- 
ments in an application for execution ; see Limitation Se 
——, 0. at R. 29—'Such Court’ includes‘the Court to 
which the decree was transferred ; see Stay of execution 











one 





ome, 
« 


623 


PAGE. 


276 


519 


127 


130 


624 THE CALCUTTA LAW JOURNAL. [Vou LVII. 





eee 





, O. at R. 46—Court, ifcan issue prohibitory order 
upon person outside the limits of its jurisdiction in respect of property 
within its jurisdiction ; see Execution au 

~ m O. 21 R. 46—Movable property—Debt due to judg 
ment-debtor under a hypothecation bond ? see Execution ... vee 

——, O. 21 R. 46—Prohibitory order—Locality of mort« 
gage debt—Mortgage bond ; see Execution Pe Se 

m, 0. 23 R. 1 Cl. 2(a)—Formal defects—Necessary 
Parties not impleaded in the suit—Certain properties not included in the 
claim ; see Suit, withdrawal of ves 

„O 23 R.1 Cl. 2(a)—Order allowing a suit to be 

‘withdrawn, if justified—No ground as stated in the Rule ; see Suit, 

* withdrawal of . sa one 

er , O. 23 R. 3, order under, appeal from—Decree made 

before the presentation of appeal ; see Appeal, maintainability of 

———--~~— , 0. 33 R. 15—Subsequent application to sue as a 

pauper on the same relief, when barred ; see Jurisdiction ... wee 


























—, Q. 41 R.23—‘Preliminary point’? comprehends all 
~> points as may ‘have prevented the Court from disposing of a case on the 
merits whether such points are pure questions of law or pure questions of 
fact ; see Remand eas ae 
— , O. 41 R. 23—~Suit for setting aside an award and 
-.+  deérte—Suit détided on the ground cf jurisdiction—Decision reversed 
on appeal and case remanded—Remand order bad ; see Remand ov 

Ce Sem et Pa ~——, O., 41 R. 23—True test of deciding as to whether a 
decision of an issue was a decision of a preliminary point or not; see 














tee 


: Remand noe 





—. 0. 41 R. 293, order passed under,.ifa decree ; see 
Appeal sis 
` Claim against company in liquidation, not Jer se a suit : see Limitation cee 


Complaint—Jnvestigating Officer, if can examine accused—Inoestigating 
officer if can hear pleader for the accused—Police See tf can be 
créss-examindd, 


Where acomplaint was made against a Police officer and three Police 
constables and the complaint was made over to a Deputy Magistrate 
under section 202 of the Code of Criminal Procedure for enquiry and 

: report, who examined three Police witnesses including the first accused, 


ome 


Rahat Bux Chowdhury and permitted the accused to be represented by , 


lawyers and to argue that the complaint should be dismissed : 


Held, that the Deputy Magistrate (the investigating officer) acted legally in 


examining or questioning the person complained against, but was wrong 
in, permitting. the accused to be represented by lawyers and to argue that 
the complaint should be dismissed. 

That the complainant was entitled to test the evidence of the two Police 
witnesses, other than the first accused, by cross-examination, in a formal 
trial. Phanindra Kumar Das v. Rahat Bux Chowdhury was 
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Complaint against Police cfficer and three Police constables—Police witnesses, 
if can be cross-examined by complainant ; see Complaint... ase 

Computation of interest received by the assessee from money-lending tran- 
saction in a particular year—Actual receipts of interest in that year and 
sums carried by,the assessee to income account in that year out of the 
receipts of previous:years which have been held in suspense and no part 
of which has previously been returned as income ; see Income tax ite 

Confession—Conjessional statements before Magistrate, if admissible in 
evidence when sretracted—Conviction on confession alone, if sustain- 
able—Criminal conspiracy by overt acts —Explosive Substance Act (VI of 
1908), See. 4 Cl. (b). 

Several accused were kept in Police custody for a short time confessed 
their guilt before a Magistrate, but subsequently retracted their confes- 
sions and alleged ill-treatment. During the hearing of appeals in the High 
Court the allegations of ill-treatment were abandoned but on other 
considerations ; 

Held, that the confessions were made under circumstances which made them 
admissible. 

Though it is not a rule of law that an accused cannot be convicted upon a 
confession if he has retracted it is very necessary as a rule to make certain 
before acting on it that corroborative evidence supports the confession, 

Where B supplied shots and red arsenic for making one bomb only and to 
try it ‘ina place without being detected and without intending to endanger 
human life or to cause serious injury to property : 

Held, that B had no defence to the charge of being party toa criminal 
conspiracy to commit an offence under Cl. (b} of Section 4 of Act VI of 
1908 and was clearly shown to have done overt acts in furtherance of 
such conspiracy. Bhabananda Banerjee v. The Emperor ass 

—. alone, conviction on, if sustainable ; see Confession ... ioe 
Confessional statements before Magistrate, if admissibe in evidence, when 
retracted ; see Confession ase 
.Consideration—Final settlement of partnership accounts by all the partners 
of a dissolved partnership ata time when the rendition of those accounts 
has become barred by time ; see Suit, maintainability of —... tse 
Contract, if divisible—Contract by agent of joint family in regard to distinct 
and different shares of co-sharers—Conveyance of title as to shares of any 
of the co-sharers ; see Specific performance ee ce 
—————, if void—Contract not being in the form prescribed by the by- 
laws—By-laws of the East India Cotton Association—Bombay Cotton 
Contracts Act, Sec. 5 ; see Suit, maintainability of a ars 
—, when concluded—Contract by letters—Stipulation for execution of 
a formal agreement—Whether a condition or term of the bargain ; see 
Specific performance . eee 
for sale of immovable property, divisibility of—Question of fact ; 
see Specific performance ssa 
for sale of immovable property, if divisible ; see Specific perform- 
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Contract to pay enbanced rent on future measurement—Consideration ; see 
Suit for rent nes exe 202 
—~——--— to take shares may be void or voidable ; see Winding-up wae _ 157 
Contracts for purchase or sale of cotton for forward delivery—Articles of 
Association of the East India Cotton Association—Arbitration, whether 
condition precedent to commencement of proceedings ; see Suit, maintain- 
ability of- er iie 99 
Contract Act, Sec. 65—Agreement, when discovered to be void; see 
Limitation z Sa 166 
Conviction on confession alone, if sustainable ; see Confession... ide 213 
Correction of record-of-rights, suit for, isnot governed by section 111A or 
any other section of the Bengal Tenancy Act or barred by 6 years’ limita- 
` tion ; see Limitation ese 385 
Counter Claim not competent in Mofusil Courts ; see Specific pekan . 264 
Court, duty of—Appealable Cases—Important issues : see Hindu Law ena 5I 
ı duty of, apprised of application for insolvency in another Court and of 
grant of such application—Court to stay its hands as to execution of 
decree, though no application for execution was made by the ad interim 
Receiver ; see Execution ‘ae tes 281 
cannot enquire into the legality of acts done by a foreign Government 
against ils own subjects in respect of property situate in its own territory ; 
see Debt one aoe 487 
——— to. which the decree has been transferred, has power to stay the execu- ý 
tion of thẹ decree ; see Stay of execution ite 444 
which passed the decree ceased to have jurisdiction to sae the 
decree after transfer ; see Stay of execution sie ee 444 
Courts, civil and revenue, conflict of jurisdiction between ; see Suit, maintaine 
ability of oo 569 


Court-fées Act, Séc. 7(iv) (c}—Suits Valuation Act, Secs. 4, 9—Plaintifi to 
put his own valuation ina suit for a declaratory decree where consequen- 
tial relief is prayed—One single and entire'sum as representing the value 
of the total reliefs sought by the plaintiff ; see Valuation, splitting up .. 465 
———-—— Act, Sec. 7(iv) (c), if complied with—Separate valuation for 
purposes of .jurisdiction and court-fees—Suit for a declaratory decree 
where consequential relief 1s prayed ; see Valuation, splitting up ai 465 
, ' Covenant in a lease—Payment of ont fourth of price for transfer of lease- 
hold ‘to lessor—Such covenant, if valid—Payment not made to lessor 
after sale by lessee—Auction purchaser at rent sale, if can eject the 
transferee. . , 
Where in a mourashi mokarari lease a covenant ran as follows: “If you 
transfer the lands of this jama to anybody then the purchaser would be 
bound to pay into my Sarkar as mutation fee one fourth of the amount 
which would be the fair price for the land at the time, if such fee is not 
paid the transfer will not be valid. ” 
Held sich a covenant ina lease wasa valid covenant for the benefit of 
the lessor and was operative. Such a restrictive covenant rung with the 
land and remains operative during the entire period of the lease, 
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Covenant—(Conid.). 


A purchaser at an auction sale does not acquire a derivative title from the 
judgment-debtor and he is therefore not estopped from questioning the 
validity of a transfer by the judgment-debtor. The term " right title 
and interest of the debtor ° as used in the sale certificate must be con- 
strued with reference to the circumstances under which the sale took 
place as well as proceedings Jeading up to the sale. Nabjan Sardar v. 

`. Neburali Molla site 
ee running with the land—Covenant in a mourasi mokarari lease for 
payment of 4th price for transfer of leasehold to lessor ; see Covenant in 

a lease ace 
Criminal appeal to Privy Council—Criminal Procedure Code, Sec. ¥ 1) (. A), 
Sec. 194, Sec, 342—Letters Patent, Patna, clause 17—Ex-officio inform- 
ation exhibited by Government Advocate—Criminal appeal to Prioy 

Council—Convictions quashed—Serious miscarriage of justice. 

Semble. The High Court, Patna, has jurisdiction to try persons against 
whom the Government Advocate, with the previous sanction of the Local 
Government, has exhibited an ex-officio information, (vide clause 17 of 
the Letters Patent, Patna, and section 194 of the Criminal Procedure 
Code, and the definition of Advocate-General ”’ in section 4(1) (A) of the 
Code). 

An ex officio information should contain a statement of the charge as certain 
and detailed as an indictment. 

The procedure of an ex-officio information is prejudicial to an accused 
person. i : 

Under section 342 of the Criminal Procedure Code, itis the duty of the 
Court, before drawing an adverse inference against the accused on any 
point, to call his attention to it and ask for an explanation. 

The appellants were tried before a Bench of three Judges of the High 
Court, Patna, anda special jury, on an information exhibited by the 
Government Advocate pursuant to clause 17 of the Letters Patent, Patna, 
and section 194, Criminal Procedure Code, and were convicted of perjury 
and conspiracy to fabricate false evidence, and sentenced to long terms of 
imprisonment: . 

Held, by the Privy Council, on a review of the whole evidence (1) that 
there was no evidence whatever upon which the appellants could properly 
have been found guilty, (2) that they had been wrongly convicted and the 
convictions must be set aside, and (3) that the appellants, persons of 
unblemished reputations, had been the victims of `a serious miscarriage of 
justice. Dwarkanath Varma v. The King-Emperor ... 


Criminal Procedure Code, Sec. 202—Investigating officer can examine or ` 


question the person complained against but cannot allow him to appear 
by pleader and to argue that the complaint should be dismissed ; see 


Complaint 

at See, 342—Duty of Court before AROE an 
adverse inference against the accused on any point ; ; see Criminal appeal 
to Privy Council 7 - on 
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Criminal Procedure Code, Sec. 342, procedure prescribed under, not 
followed effect of ; see Jurisdiction ee one 

, Sec. 498—Conviction by Deputy Magistrate— - 

Appeal! to Sessions Judge dismissed—Reference by District Magistrate to 

High Court for enhancement of sentence, if valid ; see Report 





Custom, family, excluding females from succession, question as to existence of, 
is a question of fact ; see Hindu Law 


Customary tight-in respect of village pathway, how. established ; see Right 
of way ? se 


Damages—Risk Notes, Forms A and B—Indiaun Railways Act (IX of 1890), 
Sec. 72—Burden of proof—Contract limiting responsibility—HMiscon- 
duct—Culpadle negligence. j 

The Risk Note in form A is used when articles tendered for carriage are 
already in bad condition or so defectively packed as to be liable to 
damage in transit. Risk Note in form B is used when the consignor 
elects to despatch at special reduced rates at owners risk goods for 
which an alternative, ordinary or risk acceptance rate is quoted in the 
railway tariff. In both cases it is provided by the terms of Risk Notes 
that the Railway Administrations are free from all responsibility from 
any loss or damage from any cause whatsoever, except upon proof that 
such loss or damage arose from misconduct on the part of the Railway 
Administrator’s servants. Such a special contract permitting the Railway 
Administration to limit its responsibility and liability, if it is in approved 
from as prescribed by the Risk Notes, is not ultra ores of section 72 of 
the Indian Railways Act, 

The onus of proving misconduct is on the party alleging it. 

When misconduct on the part of the servants of the Railway Administrator 
is alleged, it must be shown that the servants were actually responsible 
for the guilty or wrongful act ; knowledge on the part of the Railway 
Administration, or of their servants that an act was likely to cause injury 
is not sufficient. 4 

Misconduct is not necessarily established by proving even culpable negli- 
gence. Misconduct is something opposed to accident or negligence. 
It is the intentional doing of something which the doer knows to be 
wrong, or which he does recklessly, not caring what the result may be: 
The Madras and Southern Marhatta Railway Company 
Limited v, Sundarjee Kalidas ` oti sis 

Debt—Situs of debt, ordinarily the residence of tha debtor—Setaure by 
Native Indian State of property ofits nationals sttuate within its own 
territory—Enquiry into propriety of, not competent. 

Asa result of dealings in forward transactions between a principal (S) and 
agent (the defendant), both resident in and nationals of Indore, a sum of 
Rs. 198,497 was owing by the defendant to S. .The defendant’s head 
place of business was in Indore, and he hada branch office in Bombay. . 
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Debt—(Con#d.). 
Though separate accounts were kept at Indore and Bombay, S gave 
Orders for his Bombay account in Indore, and also made and received 
payments in respect of the Bombay account in Indore. In May 1924 
there was a credit balance in the Bombay account of the aforesaid sum of 
Rs. 198,497 in S’s favour. 


On 14th May 1924 the plaintiffs brought a suit in the Bombay High Court 
against S to recover a sum of over two lacs of rupees, and on the 15th 
May they obtained an order under order 21, rule 46 and order 38, rule 5, 
Civil Procedure Code for attachment before judgment of the said debt 
due from the present defendant to S, and the warrant of attachment of 
the debt was served at the defendant’s place of business at Bombay on 
May 16th. [rior to that date, however, the Indore State confiscated 
S’s property (including the debt in question owed by the defendant) in 
satisfaction of moneys due by S to the State, and on the isth May an 
entry was made in the defendant’s books at Indore crediting the Maharaja 
of Indore with Rs. 198,497, the balance of S’s Bombay account. 


Held ; (1) That having regard to the nature of the dealings between S and 
the defendant, and in view of the circumstance that the accounting would 
ordinarily take place in Indore where the head office of the agent (the 
defendant} was and where both parties resided, and there being no 
express or implied contract that the moneys due on the Bombay account 
were to be paid either solely or primarily in Bombay, the debt in question 
was situate in Indore. 


(2) That before the Bombay High Court issued the order ol attachment on 
Isth May 1924, the defendant having completely attorned to the Indore 
State by entering them on his books as his creditors in place of S, there 
was a complete seizure of the debt by the Indore State, and the property 
in the debt being thus effectively transferred from S to the State, there 
was nothing for the attachment to operate upon. 


(3) That the situs of the debt being Indore, and debtor and creditor both 
resident in and nationals of Indore the case came within the purview of 
the rule laid down by Lord Russell in Princess Paley Olga v. Wetts, 
namely, that “This Court will not inquire into the legality of acts done 
by a foreign Government against its own subjects in respect of property 
situate in its own territory.” Chaturbhuj Piramal v. Chunilal 


Oomkarmal os sia 487 
——, situs of, ordiharily the residence of the debtor ; see Debt... 487 

—— due to judgment-debtor under a hypothecation bond, if movable propery 
for execution purposes ; see Execution aes aes 205 





not incurred for family purposes but not for immoral purposes—Decree 
against father—Execution of decree against father—Joint property of 
father and son can be attached and sold ; see Hindu Law we 580 


Decision noder section 9, Specific Relief Act, effect of, on question of posses- 
sion ; see Res judicata ove ae 549 
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Declaration that it would be an unjustifiable work of labour to go on with the 
partition, by the revenue Court, effect of ; see Suit, maintainability of ... 
Decree, execution of, against father for debt not incurred for family purposes 


but not for immoral purposes—Joint property of father and son can be 
attached and sold ; see Hindu Law 


——--~—-—-, execution of, if can be stayed by the Court to which ths decree tas 
been transferred ; see Stay of execution : vee 
made on the award filed under section 19 of the Indian Arbitration 
Act—Application to execute such decree may be treated as one for execu- 

tion of the award ; see Execution ~ as sin 


m not according to law, is binding between parties, so long it is not set 
aside by proper procedure ; see Execution i 
-m passed on award, if valid and executable ; see Execution.. 
Decree-holder (creditor), suit by, challenging the validity of zift made a 
judgment-debtor, if maintainable—Suit not meant to benefit all the credi- 
tors ; see Suit by decree-holder 
Dispossession—Suspension of rent—Flea of dispossession by inanin 


of proof of eviction-——Dispossession found in a previous suit, if continues” 


up to the institution of the subsequent suit—Res judicata. 

Dispossession found in a previous suit should not generally be deemed as 
against the landlord to continue up to the time of the institution of the 
subsequent suit for rent and there isno presumption against him which 
it was for the landlord to rebut by proof of facts showing that effective 
step has been taken to restore the tenant to possession of the lands from 
which he was found to have been dispossessed in a previous litigation. 
The rule of res judicata is not applicable to such cases. 

When a tenant puts forward a plea of eviction in order to disentitle the 
landlord to realise rent in its entirety the onus is upon the tenant to prove 
such eviction and the extent of such eviction. Satish Chandra Pal v. 
Raja Reshee Case Law z 

Documents, mistaken inference from, not an error “of law ; see s Civil Proce 
dure Code, Sec. 100 
Due execution of will, effect of proving of ; see Will. wae 
—— execution of will, how proved ; see Will se ies 
‘Due execution’ of Will, meaning of ; see Will ts 
, Ejectment—Bengal Tenancy Act "vu of 1885), Sec. 173(:)—Under- 
Raiyat—Acguisition of occupancy right by custom—Registered lease. 

In a suit for Sjectment of an under-raiyat, according to the terms of a 
registered lease for 8 years executed on the 15th Agrahayan, 1324 B. S., 
the defence was that he had acquired right of occupancy by custom, and 
was not liable tobe ejected. The rightof occupancy claimed by the 
under-raiyat was recorded in the Settlement Records, as a published, 
sometime atter the execution of the Tease 3 : 


Held, that if the under-raiyat had acquired by custom the right of occupancy 
at the date of the contract evidenced by the registered lease on which the 
plaintiff based his claim for ejectment, the cOntract could not, under 
Section 178(c) of the Bengal Tenancy Act, take away ‘the occupapcy 
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Ejectment—(Conid). ' 
right of the tenant, that is, under-raiyat. - Majidan Bewa v. Basanta 
Kumar Basu . 
—, suit for—Defendant, if can plead and set up a- dieu to specific 
performance of a contract—Right to enforce such contract barred by 
limitation ; see Specific performance ` : ase 





——— -~ — by co-sbarer landlord—Purchase of non-transferable occupancy 

holding by a co-sharer Jandlord ; see Abandonment vee 

Election: for annulment of intermediate tenure under putni on putni sale, 

if a suit for possession is invariably necessary ; see Putni sale os 

on the part of purchaser at putni sale— Avoidance of incumbrance- 

Institution of suit for rent against the raiyats holding under the inter- 
mediate tenure, effect of ; see Putni sale 

English Income Tax Act, if can be invoked in interpreting the Indian fede 
Tax Act ; see Income tax 

Enquiry into propriety of seizure of property of its nationals situate within 
its own territory by Native Indian State, not competent ; see Debt 

Equity of redemption, if can be subject of gilt ; see Gift 

Estate, divesting of—Mitakshara school—Hindu died leaving a son and a a 
widow towhom-he gave authority to adopt in the event of the son's 
deathSon after succeeding to his father’s estate died unmarried at the 
age of 20 years 6 months—Females excluded from inheritance~ Estate 
vested in collateral—Power exercised by widow afterwards—Adoption, if 
valid ; see Hindu Law : : 

-——, kature of, conferred—Gift by Hindu in favour of his doghen law 
for “ maintenance and bond described as ‘‘malik mustaqil” ; 
see Gift 

Estates Partition Act, matters aree under—Confict of jurisdiction 
between the Civil Court and Revenue Court ; see Suit, maintainabitity of 


ee, when excludes the jurisdiction of Civil Court ; see 
Suit, maintainability of ss ove 
—— mmm, Sec. 7— Lands of the estate already divided by 


private arrangement—Application to the Collector for’ partition— 
Refusal of the application on the ground of inexpediency of partition— 
Suit for declaration as to liability of estate to partition without prayer 
+ . for consequential’ relief ; see Suit, maintainability of Siew T ae 


Estoppel—Absence for representation of fact by adopting mother—Adoption ; Ha 


see Hindu Law as vee 
—-—-— Remedy barred by limitation—Tacit acknowledgment of right’ of 

redemption by mortgagor in proceedings in suit on simple mortgage— 

Mortgagee in possession of property as usufructuary mortgagee in terms 

of compromise decree—Compromise decree time barred ; see Mortgage... 
ey range ‘of—Representative soit; see Res judicata 


Evidence—Jndian Evidence Act, (I of 1872), sections 106, 114, Mises 


(i g) Unfavoural le inferences against party withholding evidence. 
Section 106 of the Evidence Act ‘relating to the burden „of, proving fact 
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Pa3E 
Evidence—(Conid.), 
especially within the knowledge of any person) only applies to parties to 
the suit. 
In order to entitle the Court, under section 114, illustration (g), of the 
Evidence Act, to draw inferences unfavourable to the person withholding 
evidence, the opposite party must satisfy the Court that such evidence 
was in existence and could be produced. Kunwar Mahabir Singh v. 
Kunwar Rohini Ramanadhwaj Prasad Singh siz TA 222 
———, nature of—Will sought to be proved by oral evidence ; see Will... 447 
Evidence Act, Sec. 106, applicability of ; see Evidence a 222 
, Sec, 114 Ill. (g), applicability of—Opposite pariy, duty of; 
see Evidence . ass 222 
> , Sec. 116—Estoppel— Licensee ; see Specific pisioritanes see 264 
Executing Court, if can allow amencments in an application for executicn— 
Civil Procedure Code, O. a1 R. 17 ; see Limitation 130 
——— Court, when can go behind the decree—‘Apparent irregularity’ ahd 
defect manifest on the face of the record: see Execution... j 390 
Court cannot entertain any objection as to validity of decree on the 
ground of fraud or as to the legality or correctness of the decree; see 
Execution fr sae 390 
—— Court cannot go behind the decree ; see Execution ... we 390 


Executlon—Auction sale in execution—Insoluency proceeding in the mean- 
Hine—Ad interim Receiver objecting to the confirmation of sale—Court 

_ informed of the insolvency proceeding but no application by Receiver— 

„Executing Court, if to stay proceedings—Provincial Insolvency Act (V 
of 1920), section 52. 

Under. section 52 of the Provincial Insolvency Act as now amended an 
ad interim Receiver is entitled to apply for stay of proceedings in 
execution. 

When a Court is apprised of the pendency of an application for insclvency 
in another Court and o! the further fact that such application had been 
admitted it should stay its hands so far as the execution of the decree, 
by the creditors are concerned even when the ad interim Receirer 
appointed in the insolvency proceeding made no afflication before the 
executing Court. Mahendra Kumar Baisya v. Dinesh Chandra 
Ray Chowdhury ia . 381 


Civil Procedure Code, (Act V of 1508), Sec. 48(1) (b)—"“ Suba 
sequent order ”, directing payment of money—Indtan .Limitation Act, 
(IX of 1908), Sec. 15(1)—Execution of decree stayed by injunction or 
order. 

The “ subsequent order ’’ directing payment of money contemplated by ` 

“section 48(1) (b), Civil Procedure Code, 1908, must be an order in the suit 
in which the decree is made, and an order which directs payment by the 
debtor or the surety of money in respect of the judgment-debt. 

Under the Limitation Act, 1908, section 15(1), in order to exclude the 
period during which the execution of the decree had been stayed by 
injunction or order, there must be an order staying execution and, 





— 
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Executlon—(Conid.). 

semble, it must be an order passed during the pendency of an application 
for execution of the decree. Where an order was passed, not in the suit 
in which the decree was made, but in another suit, and the order did not 
stay execution at all but merely said that the decree-holder was to wait 
for some time for payment of the decretal amount : 

Held, that it was not in any sense within the meaning of the section, a stay 
of the execution by injunction or order. Raja Kirtyanand Singh v. 
Raja Prithichand Lal Chaudhury 

Civil Procedure Code (Act V of 1908), O. ar, R. 4o-—Deb due i 
judgment-debtor under ahypothecation bond, if a movable property — 
Mortgagor and mortgaged property outside jurisdiction— Prohibitory 
order on mortgagor, if valid, ` 

For purposes of execution a debt due to the judgment-debtor under a 
hypothecation bond is movable property within the meaning of Order a1, 
R. 46 Civil Procedure Code. 

It is competent toa Court under Order a1, Rule 46 to issue a prohibitory 
order upon a person resident outside the limits of its jurisdiction in 
respect of property which is within its jurisdiction. 

Where a mortgage bond which was within the jurisdiction of a Court was 
sought to be attached though the person liable under the mortgage or the 
property comprised in the mortgage wag outside the jurisdiction of the 
Court issuing the prohibitory order ; 

Held, that the prohibitory order was rightly made as the locality of a 
mortgage debt was where the mortgage bond was found. Dharanidhar 
Roy.v. P. D. Sethi She Suis 


m — Executing Court, if can go behind the decree—Decree not accord- 


ee 





ing to law—‘Apparent irregularity’ and dafect manifest on the face of > 


the record, absence of. 


‘a Court executing a decree cannot go behind that decree. It has no power 
to entertain any objection as to the validity of the decree (even if the 
decree is said to have been obtained by fraud) or as to the legality or 
correctness of the decree. 


A decree even though it may not be according to Jaw, is binding between 
the parties unless and until it is set aside by way of appeal or revision or 
by an appropriate suit brought for the express purpose of questioning the 

' validity of the decree, 

Where in an execution proceeding objection was taken that one of the 

defendants in the suit {a judgment-debtor in the execution proceeding) 
.was a lunatic at the time of the institution of the suit but in fact it 
appeared that the defendant (alleged to be a lunatic) entered appearance, 
put in defences and fought up to High Court and an order was passed in 
such proceeding for taking evidence as to whether the defendant (judg- 
ment-debtor) was a lunatic at the time when the decrees were made : 

Held, that any ‘apparent’ irregularity in the constitution of the suits or any 
defect manifest ‘on the face’ of the proceeding being entirely non-existent 
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Execution —(Conéd.).. 


the executing.Court had no power to go into that question. Kali Charan : 


Singha v Bibhuty Bhusan Singha 


-— Indian Arbitration Act, (IX of 1899), ‘Sec. 15—Award, execution 
of—“ Decree ”, if made on the award, a nullity and incapable of execu- 
tion as such —Application to execute such decree may: -be treated as one 
for execution of the award. a5 





- Matters in difference between the parties were referred to arbitration and on 
the award being filed in the High Court, Calcutta, the learned Judge 


sitting on the Original Side, passed a decree on the ii a. 1919 


in terms of the award : 


Held, on an application by the respondent for execution of the said decrees 
that under the Indian Arbitration Act, 1899,- Sec. 11, unless the Court 
remits the award to the reconsideration of the arbitrators or umpire, or 
sets it aside, the award when filed in Court is enforceable as if it were a 
a decree of the Court, and (unlike the provision in paragraph a1, Second 
Schedule, Civil Procedure Code), the Act does not provide for making a 
decree on the award. The decree of 14th, February 1919 was, therefore, 
passed without jurisdiction and a nullity, and was incapable of execution 
qua decree. : ; 

Held, Jurther, that the respondent’s applieation, though in form for | execu- 
tion of the decree, could ba treated in substance as one for execution of 
the award. Jnanendra Mohan Bhaduri v. Rabindra Nath 
Chakravarty. r z 

Secunderabad, not part of British India—District Court of Secun- 

derabad, a “ foreign ” Court—-Efect of order’ of adjudication in 

bankruptcy made by foreign Court on a prior attachment of a decree in 

British India—Attachment, whether creates any lien or title. 





In execution of a money-decree obtained by the appellant against his judg- 
ment-debtors, he attached in December 1926, in the Madras High Court, 
a preliminary decree for partition which had been passed by the High 
Court of Madras in favour of the judgment-debtors, In September 1928, 
an order was made by the District’ Court at Secunderabad adjudicating as 
ingolvents the said judgment-debtors. 


Held, on the question as to what effect was tobe given by the Madras 
Courts to the adjudication order of the Secunderabad Court in competi- 
tion with the prior attachment of the decree in the Madras Court. 


1. That the British Cantonment in Secunderabad being part of the 
Hyderabad State and the property of the Nizam, the District Court 
at Secunderabad wasa “ foreign’ Court in relation to the Courts of 
British India : 


a. That, on the authority of Galbraith v. Grimskaw, the appellant's prior , 


attachnient was not avoided by the subsequent adjudication order of the 
foreign Court (Secunderabad Court). 
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Executlon—(Conid ). - 

Quaere, as to the effect ofa Eritish Indian adjudication order would have 
had on the appellant’s prior attachment, and whether uader the Civil 
Procedure Code an attachment creates a lien or charge or confers title : 
Gummidelli Anantapadmana Bhuswami v. The Official Recel- 
ver of Secunderabad 

Execution of decree against father for debt not incurred for family purposes 

; but not for immoral purposes—Joint property of father and son can be 
attached and sold ; see Hindu Law eee . 

Ex«officio information exhibited by Government Advocate, what to edatia ; 
see Criminal appeal to Privy Council ose Sia 

~~ information exhibited by Government Advocate ; see Criminal 
Appeal to Privy Council a 

Explosive Substances Act, Sec. 4 Cl. (b)—Criminal conspiracy by overt 
acts—Supplying materials for making one bomb, trying it ina place 
without being detected and without intending to endanger human life or 
to cause serious injury to property ; see Confession cee eae 

Family custom, existence of, excluding females from succession, question as to, 
is a question of fact : see Hindu Law 

Father’s debt not incurred for family purposes but not i for momi 
purposes —Decres against father—Decree, if can be executed against joint 
property of father and son—Such joint property can be attached and 
sold ; see Hindu Law cae 

Foreign Court—District Court of Secunderabad ; see Execution ... 

Forfeiture—Money paid to the vendor as advance (and notas a depasit or or 
earnest) towards the price of goods to be supplied—Transaction falling 
through by reason of vendee’s default ; see Limitation 

Fraud, exercised in executing will, effect of ; see Will 

, When vitiates will ; see Will 

Fraudulent representation ; see Will 7 

Gift —Mahomedan Law—Froperty under usufructuary notizar xis deli- 
very of possession—Such gift, if valid—Eyuity of redemption, if can be 
the subject matter of gift. 

Equity of redemption can be the subject matter of a valid gift. 

Possession in connection with a gift under Mahomedan Law means such 
possession as the nature of the subject of the gift is capable of. The 
mere fact that the land was in possession of a usufructuary mortgagee and 
therefore no delivery of actual physical possession could be made, would 
not render the gift in respect of such land invalid. Muhara Bibi v. 
Maharulia Mondal eG 

—- by Hindu in favour of his daughter-in-law—Donee described as " malik 
niustagil ’—Gift expressed to be for “ maintenance and support” of 
the donee— Whether absolute estate conferred or merely a life interest. 

A Hindu, being the full owner of certain property, made a gift of it to his 
daughter-in-law “ for her support and maintenance ”, and declared that 


the donee should remain absolute owner (malik mustaqil) of the property 
gifted : 





see 
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Held, that on its true construction, the deed conferred upon the donee an 
absolute estate in the property. The words “ support and maintenance ’ 
in the deed merely indicated that the gift was made for the purpose of 
enabling the donee to live in comfort, and were not sufficient to cut down 
to a life interest only the estate taken by the donee. Rai Bishunath 
Prasad Singh v. Ran Chandika Prosad Kumari 

—— by Hindu in favour ot his daughter-in-law—Donee described as «alike 
mustaquil ?-—Gift expressed to be for “ maintenance and support” of 
the donee—Nature of estate conferred ; see Gift ae 

~— in favour of person in possession by a Muhammadan Pardanashin lady— 
Knowledge and realisation of deed ; see Burden of proof ie 

— of land in usufructuary mortgage, if valid—Mohomedan law ; see Gift . 

Good faith—Nazir ordering removal of huts—Writ under O.21 R. 93 of the 
Code of Civil Procedure not particularly mentioning delivery or removal 
offbuts ; see Possession, delivery of ` + a 

Grant, lost, presumption of—User from time jamie plod = Proal, necessary ; ; 
see Right of way A 

Grantor, if competent to confer better title on the grantee ; see Second 
appeal ; 

Hindu Law—Adoption—Frohibilion against adopting any son " ofthe jli. 
tiohs of her (the wife's) family ”—Xhandani Rishtadaran— Wife's 
niece’s son, whether within the prohibited class—Estoppel—Absence of 
representation of fact by adopting mother. 

“The testator, a Hindu, who died in 1896 without issue but leaving two 
widows (Mst. Kalawati and Mst. Basanti) and his mother, Mst. Bhawan 
Kunwar, authorized his widow, Mst. Kalawati, to adopt a son to him, 

, ‘but stipulated “ that she shall not adopt any son of the relations of her 
family (4handani rishtadaran) or of that of Mst. Basanti or Mst. 
Bhawan Kunwar ” 

In 1918 Mst. Kalawati, purporting to act in pursuance of the authority 
conferred on her by the Will, adopted the defendant-respondent, who was 
ason of her brother’s daughter. Ina suit brought by Mst. Kalawati in 
1924 for a declaration that the adoption was null and void: 

Held : (1) That the adoption,was invalid, as the adopted boy (the defen- 
dant) wasa blood relation (Ahandant rishtadar) of;the plaintiff, Mst. 
Kalawati, and came within the prohibition contained in the Will. 

(2) That there being no evidence to show that any representation of fact 
had been made by the plaintiff, she was not estopped from bringing the 
present suit. Shrimati Kalawati Devi v. Dharam Prakash 

Hindu Law—Mitatshara School—Whole blood and half blood—Uncles— 
Preference of whole blood not confined to case of brothers and brothers’ 
sons, but of general application among sapindas of same degree of 
descent from common ancestor. 

Under the Mitakshara, the preference of the whole blood to the half blood 
is confined to members of the same class, i. e., to sapindas of the same 


i degree of descent fiom the common ancestor. 
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Hindu Law—(Conid.). ; 

Held accordingly, that as between paternal uncles of tht propositus the 
whole blood exclude the half blood. 

Judgments in Vithalrao v. Ramrao and Shankar Baji v. Kashinath Ganesh, 
(laying down that the preference of the whole blood to the half blood'is 
confined to the case of brothers and their sons), overruled: Mahant 
Garuddas v. Mahant Lal Das ee ase 

Adoption by widow—Religious motive, the determining factor— 
Vesting or divesting of property, not the decisive test—Mother’s power 
of adoption, under her husband’s authority, not exhausted on death of 
her son sonless and unmarried— Full legal capacity to continue the 
line ”, meaning of—Attainment by son of full age and ceremonial 
competence, effect of—Family custom of exclusion of females from 
succession— Question of fact—Concurrent findings by Indian Courts— 
Practice of Privy Council. 

The foundation of the Brahmanical doctrine of adoption is the duty which 
every Hindu owes to provide for the spiritual welfare of the souls of his 
ancestors by the continuance of the line and the solemnization of the 
necessary rites. Accordingly, the validity of the adoption must be 





determined by spiritual rather than temporal considerations, the con- | 


sequent devolution of property on the. adopted son being a mere acces- 
sory to it and altogether a secondary consideration. f 

The power of Hindu widow to adopt is not dependent in any way on the 
vesting or divesting of property. 

An adopted son is clothed with all the attributes of a natural-born son, and 
is from the date of his adoption regarded as having been born in his 
adoptive family. 

A Hindu, governed by the Mitakshara School died leaving a son anda 
widow to whom he gave authority toadopt in the event of the son’s 
death, The son succeeded to his father’s estate and died unmarried at the 
age of 20 years and 6 months. By a family custom, females were exclud- 
ed from inheritance, and on the son’s death the estate vested in the plain- 
tiff, his nearest collateral heir. Within a week from her son’s death, the 


mother, under the authority conferred on her, adopted the defendant as a 


‘ gon to her deceased husband : 


Held, that though the mother was precluded by custom from inheriting to 
her son, and the adoption by her had the effect of divesting the estate 
which had previously vested in the plaintiff, her power of adoption under 
her husband’s authority was not exhausttd at the death of her son, and 
that the adoption of the defendant was valid. Assuming that the son, 
though unmarried, had attained full ceremonia! competence, the mother’s 
authority to adopt was not extinguished on his death. Her authority 

. comes to an end only when (as laid down by Lord Haldane in Madana 
Mohan Deo v. Furushothama Deo) the son dies “ after attaining full legal 
capacity to continue the line either by the birth of a natural-born son or 
by adoption to him of a son by his own widow.’’ The test is, whether 
these conditions exist at the time of the son’s death. The mother’s 
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Hindu Law —(Contd.). i 
power of adoption would be extinguished on the son’s death by the survi- 
val of either a grandson or the son’s widow. In other words, it is the 
interposition ofa grandson, or the son’s widow, that brings the mother’s 
power of adoption to an end. 

Where, therefore, as in the present case, the son dies himself sonless and 
unmarried, the mother’s power to adopt (which was necessarily suspended 
during the son’s lifetime) revives. 

The question as to the existence of a family custom E females from 

, succession, is essentially a question of fact, and ıt is not in accordance 
with the practice of the Privy Council to interfere with the concurrent 
findings of two Courts in India holding the custom to be proved, where 
there is evidence upon which these findings could legitimately be based, 
even though the Courts may have differed as to the weight to be attached 
to different parts of the evidence, Amarendra Man Singh Bhramar- 
bar Rai v. Sanatan Singh 

Alienation by father to discharge antecedent debts — Proof of 





general charge of immorality, not sufficient—Defintte connection 
between debts and acts of immorality must be shown. 

‘Where an alienation (e. g. by way of mortgage) by a Hindu father of 
ancestral family property for payment of his antecedent debts is chal- 
lenged by his son as being tainted with immorality, the onus is upon him 
the son, to establish, by evidenca, that the debts in question were incurred 
by his father for immoral purposes. The burden of proof is not discharged 
by establishing a general charge of immorality, i. e, it is not enough to 
prove that the father was a man of extravagant and licentious habits, but 
there must be sufficient evidence to connect the particular cases of expen- 
diture directly with the acts of immorality alleged. Shyam Narain 
Singh v, Suraj Narain Pandey RR 

Mitakshara—Foint family jrabir Manägineniinbirs 
Father’s debt—Debt not incurred for family purposes but not for 
immoral purposes—Decree against father—Execution of decree against 

father—Soint property, if can be attached and sold—Application for 
delivery of possession after execution sale—Revision by High Court— 
Civil Procedure Code (Act V of 1908), Section 115. i 

If the managing member of a joint undivided family governed by the Mitak- 
shara Law is the father and the other members are the sons, the father 
may, by incurring debt, so long as it isnot for an immoral purpose, lay 
the estate open to be taken in execution proceeding upon a decree for pay- 
ment of that debt. 

The property of a Mitakshara joint family can be taken in execution of a 
decree against a father although the debt might not have been incurred 
for family purposes. Ashutosh Basu v. Gourl Sankar Saha 

——-— (Bombay School)—Widow's power of adoption ~- Construction of 

Will executed by tsstator on eve of a journey—' Contingent’? Will— 

Duty of Courts in Indiato pronounce their opinion on all important 

issues in an appeatable case. 
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Under the Bombay School of Hindu Law, a widow has in herself power to 
adopt, subject only to such restriction, if any, as may have beer imposed 
upon her by her husband. 

On the construction of a Will which recited that it was executed by the 
testator on the eve of a visit to the Delhi Darbar, held (repelling the con- 
tention that the will was to take effect only in the event of the testator 
dying during his visit to Delhi), that the will was nota “ contingent” 
one, and remained operative even after the testalor’s return from Delhi. 

In an appealable case, though the decision on any one issue may be suffi- 
cient for the disposal of the case, it is nevertheless the duty of the Courts 
in India to pronounce their opinion on all the other important points 
raised before them, to obviate the inconvenience and expense of a remand 
by the Privy Council. Jagannath Rao-Dani v. Rambharosa 

Hindu widow, power of, to adopt, if dependent on the vesting or divesting of 
property ; see Hindu Law 

Income receipt, taxable as—Payment in cash or money's svorth—Principal 
and interest—Assessee receiviog items of property and promissory notes 
of debtor ; see Income tax ies 

Income tax—Indian Income Tax Act (XI of 1922), Sec. 3—" "Income 29 ae 
Property in tax-payer’s hands charged wiih an annuity in favour of 
his stepmother—Deductible allowance Real income alone of the tas- 
payer chargeable to tax. ` 

On the death of his father, the appellant succeeded to the family ancestral 
estate, which was charged in his hands with an annuity fer the main- 
tenance of his (the appellant's) stepmother, the appellant’s liability 
‘to pay which out of the ancestral estate having been declared by a decree 
of the Court. 

Held (on a question arising as to the appellant's taxable income} that under 
section 3 of the Income Tax Act, 1922, the expression “all income ?— 
which is subject to charge to tax—refers to what reaches the individual as 
income. The decree of the Court, by charging the appellant’s whole 
resources with a specific payment to his stepmother for her maintenance, 
diverts to that extent his income from him; to that extent what he 
receives for her 1s not Ais income; it is in effect the allocation of a sum 
out of his revenue before it becomes income in his hands. 

Held, accordingly, that though there is no express provision in the Act for 
the deduction of the maintenance payments made by the appellant, in 
computing his taxable income, the “real income ” of the appellant is the 
income less the amount of the annuity. 

The English and Indian Income Tax Acts not being in pari materia, the 
invocation of the English Act and of decisions pronounced upon it is apt 
to be very misleading in the interpretation of the Indian enactmeat 
Raja Bijoy Singh Dudhoria v. The Commissioner of Income 
Tax Calcutta | eos 

Indian Income Tax Act, (XI of 1922), sections 9, 12, Sub- 
Sec. (a)—Rents from buildings erected on land taken by assessee ona 
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long lease—Allowance for expenditure incurred in erection of the 
buildings, À 
Secticn 12 of the Income Tax Act, 1922, (with regard to the tax payable 
under the head “ cther sources `'), does not come into operation until the 
preceding heads, (i e. “salarics’’ etc referred to in section 7 to 11) are 
excluded. 4 

` Quaere’: Whether income derived from rents of buildings erected by the 
assessee on land taken by him ona long lease, is assessable under the 
head “property `, "in section 9 or the head “ other sources ” in 

section 12. í 
Held, assuming secticn 12 to be applicabie, that the assessee was not 
entitled to any allowance for the expenditure incurred by him in previous 
years in the erection of the buildingse Under Sub-Sec. (2) of section 12 
the allowance for any expenditure incurred must be an allowance for 
expenditure incurred in the year in respect of which arise the income, 
profits or gains forming the basis of the assessment. The Commis- 
sioner of Income Tax, United Provinces of A gra and Oudh v, 
Messrs. Basant Rai Takhat Singh sue ahs 


Indian Income Tax Act, (XI of 1922)- Substitution of a new 
mortgage for an existing debt—Arrears of interest outstanding on pre- 


—e 





`oious mortgage, whether deemed realised’ xhen new mortgage granted— 
Interest not taxable until mortgage realigeg by sale of property in exe- 
cution of mortgage decree. 

A mortgagee, carrying ona money-lending business accepted a rew mort- 
gage in July 1904 for a capital sum representing the principal and arrears 
of interest then due under a previous mortgage of 1894 thereby discharg- 
ing the old mortgage. The mortgagee’s accounts kept ona cash basis, 
did not show the arrears of interest as realized in the year 1904. In 
December 1917 the mortgagee obtained a decree on the mortgage `of July 
1604,’ and in execution thereof the mortgaged property was purchased by 
the mortgagee decree-holder nimself (with the permission of the Court) 
in November 1924 and January 1925, and the sales confirmed by the 
Court in December 1925: 

Held, that for purposes of assessment to incume-tax, the interest must be 
deemed to have been received and realized by the mortgagee not when 
the new mortgage of 1904 was granted nor at the date of the Cour:-sale, 
but on the date when the sale was confirmed by the Executing Court 
under order 21, rule 92, Code of Civil Procedure. 

The transaction of 1904 was in effect the substitution of a further and 
better security for the old; and the mortgagee did noteby virtue of that 
transaction receive payment then and there of the arrears of interest 
outstanding on the previous mortgage, and he was not therefcre liable to 
be taxed on this sum as being-income received when the new mortgage 

+ . was granted ; the-sam representing the arrears of interest (theugh alter 
1904 secured by the new mortgage) continued to retain its character as 
such down to the time of the judicial sales, and when the mortgagee-ag 
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Income Tax—(Contd.). ae 
the result of the judicial sales received payment on account vf the sum 
due under the mortgage of July 1904, he then received payment for the 

. first time of the arrears of interest included in that sum. 

Held accordingly, that the sales having been confirmed and become abso- 
lute in December 1925, the mortgagee was liable to pay income-tax for 
the year 1926-27 on the arrears of interest as being profits or gains of 
his - money-lending business in the previous year 1925-26. Raja 
Raghunandan Prosad Singh v. Tue Commissioner of Income 

: Tax Bihar and Orissa ws ste 

Indian Income Tax Act (XI of 1922), Sec. 10, Sub-Sec (2), (i), 
ix) See. 13, proviso—Sec. 24, Sec. 66—Frocedure in submission of 

> questions of law by Commissioner for determination by High Court— 

Assessee’s method of accounting, when may te disregarded—Recetpt of 

interest in previous years—Open payment to account —Appropriation to 

interest or capital— Payment in cash or money's worth, may be taxable 
as income receipt—Deduction for royalty paidin working a colliery— 
necessity of preparing formal decree in disposing of reference, 

Where the method of accounting employed by the assessee is such that 
the income, profits and gains cannot properly be deduced therefrom, the 
income tax officer is empowered {under the proviso to section 13 of the 
Income Tax Act, 1922) to discard the assessee’s method of accounting 
and to adopt a method of computation of his own. 

In computing the interest received by the assessee from a money-lending 
transaction ia a particular year, the income tax officer may justifiably 
take into account both actual receipts of interest in that year and sums 
carried by the assessee to income account in that year out of the receipts 
of previous years which have been held in suspense and no part of which 
bas previously been returned as incore. 

Where interest is outstanding ona principal sum due and the creditor 
receives an open payment from the debtor without any appropriation of 
the payment as between capital and interest, by either debtor or creditor, 
the presumption is that the payment is attributable in the first instance 
towards the outstanding interest : 

Held (applying the above presumption), that where the assessee in the 

‘relevant year of computation received a lump sum from his judgment- 
debtor, but had not, at the date when he received payment either in his 
own books or in relation to the revenue authorities, as yet attributed any 
sum towards the debtor’s liability in interest, the income tax officer was 
entitled to treat this lamp sum as applicable to the outstanding interest 
and taxable as such, and the assessee could not contend that it should 
be treated in the fitst place as a payment against the capital liability of 
the debtor. 

_ In the year of computation, one G, S. who owed the assessee 32 lacs as 
principal and 6 lacs as inlerest (38 lacs in all) on an unsecured loan, made 
over to the assessee various items of property, including promissory notes 
of third parties (Rs. 20 lacs), and promissory notes of the debtor G. S. 
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himself (for Rs. 18 lacs), of the total value of Rs. 38 lacs, in satisfaction 
of his indebtedness. 

Held, that the 6 lacg due as interest by the debtor G. S., could not be 
assessed as interest deemed to have been received by the assessee. (1) 
_ So far as the debtor’s own promissory notes of 18 lacs were concerned, 
the assessee did not receive any payment at all. (2) As regards the 
other items of £0 lacs, assuming that they could be regarded as a pay- 
ment in kind and as equivalenf of cash, or money’s worth, it*was com- 
petent for the assessee to appropriate the 20 lacs to capital account, i.e, 

in discharge protanto of his debtor’s capital liability. 


The assessee, who was carrying on the business of ‘a colliery owner, claimed i 


to deduct- from the assessment arrears‘of royalty paid by him to the 
superior landlord, 


Held, negativing the claim, that the sum so paid by him was neither ‘rent’ 
nor an expenditure incurred by him solely for the purpose of earning the 
profits or gains of the colliery business wi.hin the meaning of section 10, 
sub-section (2), (i) or (ix). 

Under section 34 of the Act, the income tax officer cannot re-open any 
assessment after the expiry of one year from the end of the year of origi- 
nal assessment. 


Under section 66 it is for the Commissioner of Income Tax to s‘ate formally 
the questions of law which arise, and under sub-section (5) it is the duty 
of the High Court to decide the questions of law so raised. Where the 
Commissioner omitted to formulate any question of law, and the High 
Court itself formulated the question to be decided, and gave its decision 
thereon, the Privy Council deprecated this departure from regular 
procedure. 

The questions of law which the Commissioner refers to the High Court 
under section 66 should, for facility of reference, be numbered consecu- 
tively at the end of the stated case. 


In disposing of a reference on questions of law under section 66, the High 
Court should prepare a formal decree following upon {ts judgment and 
the decree should give the necessary directions as to the costs in the case. 
The Commissioner of Income Tax Bihar and Orissa v. Maha« 
rajadhiraj Kameswar Singh of Dharbanga See 

Income Tax Act, Sec. 10 Sub-Sec. (2) (i) and (ix)—Assessee aE on the 
business of a colliery owner—Arrears of royalty paid to the superior 
landlord ; see Income tax es 

; Sec. 12, when applicable ; see Income tax aes soe 

, Sec. 12 Sub-Sec. (2)—Allowance for expenditure incurred 

in erection of buildings erected on land taken by assessee on a long lease, 
when allowed ; see Income tax tes üs 

, Sec. 13 proviso—Income Tax Officer, when can discard 

the assessee’s method of accounting and adopt a method of computation 
of his order ; see Income tax Ses wie 
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Income Tax Act, Sec. 66—Procedure in submission of question ot law by 
Commissioner for determination by High Court ; seë Income tax oo 
Income tax officer, when can discard the assessee’s method of accounting and 
adopt a method of computation of his order—Income Tax Act, Sec 13 
proviso ; see Income tax ie sve 
Income tax officer, when cannot re-open any assesment ; see Income tax vee 
lacumbrance, avoidance of—Putni sale—Institution of suit for rent against 
the raiyats holding under the intermediate tenure (howla); see Putni 
sale ats ise 








_ , if and when annulled—Putni sale—Howla under the putni— 
Institution of suit for rent against the raiyats holding under howla ; see 
Putni sale Sem ve 

Incumbrances, if annulled—Sale of tenure in execution—Decree obtained in 
a suit for-arrears of rent in which one of the tenants as defendant was not 
impleaded ; see Jurisdiction se aes 

Indian Arbitration Act, Sec. i5—Award, execution of ; see Execution ... 

, Sec. 15—Award, execution of—Decree, if made on 
the award, a nullity and incapable of execution as such—Application to 
execute such decree may be treated as one for execution of the award ; see 
Execution E 

indian Companies Act, Sec. 156, when applicable—Liability to oaiit 














in respect of the shares, nature of—Entry of name on Register of Mem- 


bers at commencement of winding up ; see Winding-up as 

a — > — , Sec. 186—Defences open in summary proceedings by 
liquidator Timebarred debt not enforceable by summary order ; see 
Limitation 


ee — — , Sec. aoe Money due’, refers to what; see Limita. 
tion : ats 
me m - ——,, Sec. 186, scope of ; see Limitation oes re 
indian Income Tax Act, Sec. 5—-‘Income’—Property in tax payer’s hands 
charged with an annuity in favour of his step-mother—Maintenance pay- 
ment—Deductable allowance—*‘ Real income alone of the tax payer 
chargeable to tax ” ; see Income tax ade 
Inducement by fraudulent misrepresentation~Evidence ; see Will 
{Indian Railways Act, Sec. 72-Special contract permitting the Railway 
administration to limit its responsibility and liability, when valid ; see 
Damages as 
Inference, adverse, against accused—Duty of Court— Criminal Procedure 
Code, Sec. 342 ; see Criminal appeal to Privy Council See me 
Insolvency— Petition for insoivency by a creditor—Previous petition by 
debtor dismissed for default and some properties sold in auction sale— 
Acts of insolvency, when committed—Limitation —Date from which it 
runs—Provinctal Insolvency Act, (V of 1920), Secs. 9 Cl. (c) and 6 
Cl. (e). 

Ina petition for insolvency filed by the creditor on the gth April 1932 two 
acts of insolvency were alleged: (1) that a petition for insolvency by 
the debtor was filed on 5th January 1932 and it was dismissed for default 
on 14th March 1932; (2) that some of the properties of the debtor had 
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Insolvency—(Contd.). 
been sold in execution of the decree which was held on 23rd November 
1931 and confirmed on 18th January 1932. An objection was raised that 
the application of the petitioning creditor was time-barred : 

Held, that as soon as a petition for insolvency is filed by a debtor the act of 
insolvency is committed and as the application of the petitioning creditor 
was filed three months after the act of insolvency was committed it was 
time-barred. 

Held, also, that according to section 6 clause (e} an act of insolvency 
occurs when the property is sold which means the date of sale and not 


the date of confirmation of sale, and the petition being beyond three 


months from the date of sale it was barred: Kanai Lal Nandy v. 
Tinkari De, ron 
————— Presidency Towns Insolvency Act (UI of 1909), section 36, Scope 
of ~Jurisdiction—Court to examine insolvent or a third party after 
order for discharge. 
Under section 36 of the Presidency Towns Insolvency Act, a Court has 
power to direct the examination either of a third party or of the insolvent 
even after the ingolvent’s discharge has taken effect. Shadan Chan- 


dra Bhandari v. Sewnarain Golabrai NA a. 
—~ ——, act of, when committed—Petitions for insolvency by debtor and 
creditor ; see Insolvency 5 EA 


Interest—Bengal Tenancy Act, (VI of 1885), section C7 - hee on arrear 
of rent due—Rent undetermined, if interest payable. 

Section 67 of the Bengal Tenancy Act does not say that there is no option 
nor any discretion left in the Court in the matter of awarding interest 
though there was no claim for interest made by the plaintiff in the suit. 

When the rate of rent payable by the tenant is undetermined, he was not 
liable for interest on arrears of rent. Jnanendra Kumar Rai Chow~ 
dhury v. Deb Kumar Rai Chowdhury sss 3 

— Stipulation for interest at a rate higher than that allowed by sec- 
tion 67, Bengal Tenancy Act in a Kabuliyat creating a permanent 
Mokarari lease, if affected by the new amendments of sections 178 and 
179 of the Act—Effect of the transfer of the clause relating to interest 
from sub-section (3) to sub-section (1) of section 173—Amendments of 
the provision relating to abwad tn sections 74(32), 77 and 179—Interests 
accruing due before the amendment of 1928, if affected. 

In view of the amendments effected in sections 178 and 179 of the Bengal 
Tenancy Act by the Amending Act ]V of 1928, stipulations between 
landlords and tenants for interest ata rate higher than that allowed by 
section 67 of the Act ina Kabuliyat creating a permanent Mokarari lease 
cannot any more be given effect to. 

© Sub-section (1) of section 178 of the Act means that a stipulation for a 
higher rate of interest embodied in a contract whether made before or 
after the passing of the Bengal Tenancy Act cannot affect section 67 of 


the Act. 
The new proviso to section 179 disentitles the landlord from recovering the 
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Interest-—(Contd.), i 
higher interest even in respect of the period in suit falling before the 
date of the amending Act. Tara Prasanna Ray v. Motaher Ali 


Mir ia per 
~~, if payable—Rate of rent payable by, tenant is undetermined ; see 
Interest se eee 


~= m, outstanding, taxable as—Assessee recciving a lump sum from his 
fademanedebtor No appropriation to interest or capital; see Income 
tax è oes or) 
~- received by the assessee from money-lending transaction ina parti- 
cular year, computation of—Actual receipts of interest in that year and 
sums carried by the assessee to income account in that year out of the 
receipts of previous years which have been held in suspense and no part 
of which has previously been returned as income ; ses Income tax in 
Issue, particular, reservation of evidence on, till after the passing of the 
dectee, propriety of ; see Procedure ' E 
Issues, trial of—Application for trial of some of the issues after the date fis xed 
` for first hearing—Provisions of the Civil Procedure Code, (Act V of 
1908), if applicable. 

Where thére is an application made after the date fixed for first hearing for 
the trial of some of the issues raised in a suit as issues of law without 
taking evidence, the provisions of Order XIV Rule 2 and Order XV 
Rule 3 of the Civil Procedure Code will have no application and such 
application must be dealt with irrespective of the piovisions of the Civil 
Procedure Code. 

Though the trial of a suit piecemeal has sometimes been condemned, no 
general rule can be laid dowa in that behalf. Debendra Narain Roy v. 
Jogendra Narain Deb so ah 

Joint family—Family, if to be presumed to possess joint property; sce 
Mortgage 

Jurisdiction—Chota Nagpur Tenancy Act (Act VI B. C. of 1908), sec- 
tions 208, 214——Bengal Rent Recovery (Under-Tenures) Act (VIII of 
1865 B.C.), section 16—Omission toimplead as defendant one of the 


tenants in suit for arrears of rent—Effect of—Sale of the whole tenure : 


in execution of the rent decree, ultra vires—Fturisdiction of. Civil Court 
not ousted. 


In order to justjfy a sale of the tenure under the provisions of section 208 

of the Chota Nagpore Tenancy Act, 1908, all parties interested in the 
r whole 16 annas of the tenure must be joined as defendants in the rent 
suit, or be sufficiently represented by parties joined as defendants : 

Held, accordingly, that where, by reason of the omission to implead one of 
the tenants as defendant in the rent suit, the whole interest in the tenure 
was not represented before the Court, the decree obtained in the suit 
was nota rent decree and could not be executed as such. The order for 
sale of the whole tenure was, therefore, ultra vires of the Revenue Court 
and the sale under section 208 was without jurisdiction, It followed that 
the appellant by his purchase of the tenure ia execution of such decree 
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Jurisdiction—(Contd.). 
did not (by virtue of section 16 of the Bengal Rent Recovery (Under- 
Tenures Act) acquire it free from incumbrances. 

The sale under section 208 of the Chota Nagpur Tenancy" Act being thus 
ultra vires, the jurisdiction of the Civil Court was not excluded by 
section 214 of the Act. Thakur Jagadishwar Dayal Singh v. 
Pattak Dwarka Singh at ie 


Court to which the decree was transferred for cxecution—Court 
which passed the decree ceased to have jurisdiction to execute tne decree ; 











see Stay of execution vee 
Decree, 1f can be passed on award—Indian Arbitration Act, 
Sec. 15 ; see Executioa see 





Issue of cerlificate—Release of part of estate by Court of 
Wards— Application by owner. of share released, for issue of certificate 
against tenani—Application by whom to be made—Procedure applicable 
to fraction estate under Court of Wards—Hengal Tenancy Act (Vill of 
1885), Sec. 158A and sub-section (7)—foinder—Dis:retion. 

Where there are more than one landlord with joint collection, an application 
under section 158A of the Bengal Tenancy Act, b-fore it can be legiti- 
mately granted, must come from the entire body of landlords. 

The entire sixteen annas of a certain estate wag under the Court of Wards 
till rsth August, 1919, when the four anna share of one of the co-sharers, 
namely A was released with the result that the Court of Wards remained 
in possession of the 12 anna share only while the 4 anna share came into 
the possession of A, defendant No. 4. In 1920 A filed an application 
under section 158A of the Bengal Tenancy Act to realise her share of the 
rent by certificate Procedure. This application was granted on certain 
cond.tions, the conditions were that the certificate Procedure would apply 
to A’s share as long as the remaining 12 anna share of the estate would 
remain under the Court of Ward$ and as long as the ganna share of A 
would be managed by the manager of the remaining 12 anna share under 
the Court of Wards. Thereafter the manager under the Court of Wards 
sent requisitions for certificates against the plaintiffs for the whole sixteen 
anna rent due from them and certificates were duly filed by the certificate 
officer. The present suits were instituted tor a declaration that the certi- 
ficates were ultra vires and without jurisdiction : 

Held, that as there was no necessity for making any formal application by 
the 12 anna landlords under section 1¢8A of the Bengal Tenancy Act— 
the statue had given them the right which such an application could have 
given them—the application of A, when actually granted, was an appli- 
cation from the entire body of landlords. Hence the order, granting the 
application of A was not ultra vires 

The procedure applicable to the 12 anna share under the Court of Wards 
was that laid down in the Public Demands Recovery Act, 1913 and under 
section 158A sub-section 7 of the Bengal Tenancy Act, the same proce- 
dure would be applicable to A’s 4 anna share.of the rent. Hence though 
the manager was acting in his capacity aga manager under the Court of 
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Jurlisdictlon—(Conid.).: 
Wards in respect of the 12 anna share and as a private manager in respect 
of A’s 4 anna share, the two claims—one, in respect of 12 anna share and 
another, in respect of 4 anna share — could be joined together for the pur- 
pose of certificate Procedure. 

The question whether there had been a proper discretion or not, being a 
question of fact, could not be raised in second appeal for the first time. 
No definite issue was raised in the Courts below as to whether the certi- 
ficates were bad on the ground that no proper discretion had been exer- 
cised before issuing them. Tarakeswar Roy v. Sreejukta Sarajubala 
Debi 


Crdinance No. XI of 1931, Sec. 34~ Accused if tried before any 
Court at the “pi omuigation of the Ordinanc.—Complaint—No steps 
taken as part of the trial—Frosecution witness recalled and examined 
after commencement of arguments—FProcedure prescribed under 
section 342 of the Code of Criminal Frocedure (Act V of 1898) not 
followed, effect of. 

On the 11th November, 1931, the Assistant Magistrate complained that.no 
materials had yet been placed before him to enable him’ to see whether 
cognizance could be taken and he directed the case to be put up on the 
14th before the Sub-Divisional Officer with all papers. On the 14th 
nothing had been done and the Sub-Divisional Officer ordered the Police 
to make a report On the 24th, a charge sheet was received against all 
the accused, charging them under the Arms Act. The order simply was 
“Put up to-morrow’? On the 25th, there was an_order about bail. 
“ The accused may all be released on bail ot Rs, 1000 each to appear on 
gth December, 1931. Police to send witnesses in batches.” On the 
and February, 1932, it was directed that the case weuld be taken up by 
the Additional District Magistrate as Special Magistrate. The date of 
the Local Government’s direction to that effect was actually the 6th 
January, 1932: 

Held, that on the 1st December, 1931, the accused were not tried before 
any Court and that the order for trial before the Special Magistrate did 
not offend agains: section 34 of Ordinance No. XI of 1931. 

A certain prosecution witness was recalled after arguments had commenced 
and some questions were put tu him: The pleader for the defence did not 
call for turther evidence : 

Held, that the fact that the lormalities were not gone through asking the 
accused persons some questions under section 342 of the Code of Criminal 
Procedure, did not vitiate the trial. Dharani Kanta Chakrabarty v. 
King-Emperor vee as 

Subsequent application to sue as a pauper, if barred—Civil 
Procedure Code (Act V of 1908), O. 33 R.15~—Previous application to 
sue asa pauper dismissed for default—Process fee paid for issue. of 
notice insuficient. f i f . 

A subsequent application to sue as a pauper on the same relief is not barred 
under O 33 R. 15 of the Code of Civil Procedure unless the previous 
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Jurisdiction—(Contd.). 
one was refused under O. 33 R.7. The order rejecting the previous 
application to suein forma pauperis should reach the stage of rule 7, 
before it could attract the application of rule 15 of the said order. 

A previous application to sue asa pauper was dismissed for default as the 
process fee paid for the issue of notices on the shen party as required 
under O, 33 R- 6 was insufficient : 

Held, that as the order did not reach the stage of order 33 rule 7 of the 
Code ef Civil Procedure a subsequent application to sue as a pauper on 
the same relief was not barred under O. 73 R. i5 of the Code. 
Rajendra Nath Pramanick v. Sm. Tustu Moyee Dassi 

, conflict of, between the Civiland Revenue Conrts; see Suit, 

* maintainability of eee see 

Jury trial—AMisdtrection—Chargs—Hacing of the evidence—Main points 
placed before the jury—Failure to plice some minor details~Effect— 
Law relating to the right of private defence, when to be explained to the 
jury. 

In a-protracted narrative of fact the determination of which is ultimately 
left to the jury, it must needs be thal the view of the Judge may not 
coincide with the views of others who look upoan the whole proceedings 
in black type. It would, however, not be in accordance either with usual 
or with good practice to treat such cases as cases of misdirection, if upon 
the general view taken, the case has been fairly left within the jury’s 
province. 

Where main points in the evidence had been carefully placed before the 
jury, the fact that one or two minor details had not been placed before 
them, would not amount to such a misdirection on account of which the 
entire trial would be vitiated. 

If upon the materials placed before the Court by the prosecution and the 
defence there was no question of the right of defence of person and prow 
perty, which could possibly arise it wag not necessary for the learned 
Judge to explain the law on the subject to the jury, to enable them to 
come to a conclusion on that question. Fajor All Darji v. Emperor .. 

Kabuliat, construction of—Imposition by the ‘'Hakiman’—Cess, appropriation 
of, by the District Board—Imposition of cess by Government; see Appeal, 
maintainability of 

, construction of —‘Rajaswa’ ; see Appeal, maintainability of va 

Label, placing of, that the article exposed for sale or stored for sale was not 
intended for human consumption, effect of ; see Adulterated food $e 

Landlord, dispossession by, must be a wrongful or tortuous act ; see Rent, 
suspension of on one 

—— accepting transfer fee can pre-empt ; see Pre-emption, application 

for 








Law, question of-—Tenancy, if permanént ; see Second appeal 

Letters Patent, Patna, Cl. 17—Ex-officio information exhibited by Garden: 
ment Advocate—Contents—Nature of; see Criminal appeal to Privy 
Council i 
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Limitation—Bengal Tenancy Act (IV of 1928), Sec. 174—Setting aside sale, 
petition Sor—FPetition not within time—Allegations:of fraud - Indian 
+ Limitation Act (IX of 1908), Sec. 18, applicabiiity of. 

Having regard to the provisions of sub-clause (a} clause (2) of section 29 of 
the Indian Limitation Act, section 18 of the same Act applies to appli- 
cation under section 174 of the Bengal Tenancy Act as there is nothing 

. in the Bengal Tenancy Act which expressly excludes the application of 
the section. The Midnapur Zemindary Company Ltd. v. Srimati 
‘Priya Bala Dasi és aoe 377 

———-———- Indian Companies Act (VII of 1913), Sec. 186—' Money due ”— 
Defences open in summary proceedings by liguidator—Time-barrea debt 
snot enforceable by summary order—Winding-up proceedings, effect on 
running of statute of limitation as regards debtors to, and creditors of, 
the company—ZIndian Limitation Act (IX of 19u8), Sec. 3. “ Explana- 
tion ”, Sch, I Articles 62, 181—" Suit”, meaning of—Claim against 
company in liquidation, not per se a “suit’—Art. 181, Whether 
restricted to applications under Civil Frocedure Code—Contiract Act, 
Sec. 65—Agreement, when discovered to be void—Money paid as advance 
(and not as deposit or earnest) not forfeited on fatiure to carry out 
contract. ` 

The word “suit” in the Indian Limitation Act ordinarily means a civil 
proceeding institated by the presentation of a plaint. 

A mere claim against a company in compulsory liquidation is not, by 
virtue of the ‘ Explanation ” to section 3 of the Limitation Act, a “suit 
instituted ”’ within those words in section 3. The “ Explanation ” merely 
enacts that in the case of a suit (i.e. a proceeding instituted by the 
Presentation of a plaint) against a company which is being wound up 
by the Court, the institution of such suit is (for the purposes of section 3) 
advanced to an earlier date, viz. the date when the claim was first sent in 
to the official liquidator. 

As-regards the application of the statute ot limitation, there is no analogy 
between the position of a debtor to, and creditor of, a company in liqui- 
dation ; and the winding-up does not prevent the statute from running in 
favour of persors indebted to the company. 

The words “ money due”’ in section 186 of the Indian Companies Act refer 
to money due and recoverable at the date of the application under the 
section, in a suit instituted by the liquidator in the company’s name. 

Section 186 of the Indian Companies Act does not create new liabilities or 
confer new rights on the liquidator, but mereiy provides summary pro- 
ceedings in the wi:ding-up Court against debtor—contributories for 
enforcing existing liabilities, and the power of the Court, under the 
section, to order payment is discretionary. . In summary proceedings so 
instituted, every objection is just as open to the person sought to be 
charged as it would have been if a suit had been brought by the liquidator 
in the Company’s name for the same money. 

Held, accordingly, that if, at the date of the application by the liquidator 
under section 186 to recover certain moneys, a suitby himin the name 
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of the company for the recovery of the said moneys would have been 
dismissed as barred by the Indian Limitation Act, the Court wou!d’ have 
no power under section 186 to cider payment to the liquidator of the 
moneys so claimed. ; 

Quære, whether Article 181 of the Limitation Act only relates to applica- 
tions made under the Civil Procedure Code, or applies also to applications ` 
by the liquidator under s:ction 186 of the Indian Companies Act. 

In a suit to recover money paid under a void agreement : 

Held,. that for purpcs2s of the Limitation Act. Art. 6a (action for 
“money had and received ’’) the terminus a quo was the date of the 
agreement, that being the time at which (in the absence of special cir- “ 
cumstances) the agreement was discovered to be void within the meaning 
of section 65 of the Contract Act. 


Money paid to the ‘vendor as advance (and not asa deposit or earnest) 
towards the price ot goods to bs supp.ied, cannot bə forfeited when the 
transaction falls through by reason of the vendee’s default. Hansraj 
Gupta v. The Official Liquidators, of the Dehra Dun-Mussoorie 
Electric Tramway Co Ltd (In Liquidation) wee 165 

Indian Limitation Act, (IX of 1908), Articles 174, 144 2 Alienation 
by mahant of property of the math, without ley il necessity —Alienation 
not void, but good to the extent of the Mahant’s life interest—No dis- 
tinction between permanent mo urrart lease and out and out sale— 
Alienee’s adverse possession—Terminus a quo, whether date of aliena- 
tion or death of the alienating Mahant. 


Where a Mahant alienates property appertaining to the math without any - 
legal necessity, the alienation is not void, but is good, though good only 
to the extent of creating an interest in the math property which endures 
during his tenure of office of Mahant of the math, with the result that 
the alienee’s adverse possession of the property alienated only commences 
when the alienating mahant ceases to b> mahant by death or otherwise. 
In this respect, there is no distinction in principle between a disposition 
purporting to be a grant of a permanent lease anda purported out and 
out grant by way of absolute sale. In each case, the disposition by the 
mahant is good and effective so long as he continues to be Mahant. 

Held, accordingly, that where the mihant without any necessity executed 
a permanent mokurrari lease of the math properties in December 1909 
and a sale-deed of the same properties in February 1911 in favour of the 
defendants, and died in July 1913, that a suit instituted in May 1924, 
(i. e. more than 12 years from the date af the alienations but withia 13 
years of the alienor’s death) by his successor in office against the lessee 
and the purchaser to recover the alienated properties for the benefit of 

_ the Math, was not barred by Art. 144 of the Limitation Act, as the 
possession of the defendants during the life of the alienating Mahant 
was not adverse, and only became adverse to the Math and to the plain- 
tiff Mahant, as representing the Math when the alienor died. Mahanth 
Ra Charan Das v, Munshi Naurangi Lal sis i az) - 
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Limitation— dian Limitation Act (IX of 1908), Sch. I, Art, 182, -clause 
(2)—" Final order of the Appellate Court ’’—Order declaring appeal to 
have abated—Civil Procedure Code, (Act V of 1908), order 21, rule 17— 
Discretion to allow amendments in application for execution. 

An order of the Appellate Court holding that the appeal had abated and 
refusing to set aside the abatement, isa “final order” within the mean- 
ing of Art. 182, Cl. (2) of the Limitation Act, since it deals judiclally 
with the matters before the Court. When an order is judicially made by 
an Appellate Court which has the effect of finally disposing of an appeal, 
such an order gives a new starting point for the period of limitation 
prescribed by Art. 182, Cl. (2). 

Under order 21, rule 17, Civil Procedure Code, the Executing Court hasa 
discretion to allow amendments in an application for execution. Khan 
Sahib Abdullah Ashgar Ali v. Ganesh Das Vig as 

———- = Limitation Act (IX of 1908), Sec. 5 Explanation—‘Misled by 
practice of High Court in ascertaining the prescribed period of limi- 
tation.’ 

In accordance with a long standing practice in the office of the Government 
pleaders of the High Court the clerk of the said office enquired from the 
Assistant in the office of the stamp Reporter about the last day for filing 
the appeal ; who, thereupon, made certain calculations and told the clerk 
that the 6th February, 1931 was the last date for filing the appeal. The 
clerk believing in good faith the calculation to be correct filed the appeal 
on the goth January, 1931, which was found to be out of time by 
a days: 

Held, that this was not a case for the exercise of discretion under sec- 
tion § of the Limitation Act; the mistake was not of the legal adviser or 
his clerk. Nawab Khaja Habibulla v. Haji A. K. Abu Ahmed 
Gaznavi Sa eos 

—~-——- Record of rights, correction of—Law applicable—Limitation in 
such cases—Bengal Tenancy Act (VII of 1885), section 111A, 

“A suit for the correction of the record-of-rights is one under the general 
law, i. e. the Specific Relief Act. It does not come under section 111A 
of the Bengal Tenancy Act nor does it come under any other section of 
the Act, and as such, such suits are not barred by six years’ limitation. 
Dwipendra Nath Chattopadhya v. Mahendra Nath Biswas ... 
——--—— Time, running of—Petition for insolvency by creditor—Petition 
for insolvency by debtor dismissed for default ; see Insolvency 
= m Act—Suit, meaning of ; see Limitation ice aes 
Limitation Act, Sec. 3~‘Suit instituted’—Claim against a company in 
compulsory liquidation ; see Limitation Ry jai 

, Sec. 3 Explanation, meaning of—Suit against a company 

which is being wound up by Court; see Limitation ats ii 

„ Sec. § Explanation—‘Misled by practice of High Court in 

ascertaining the prescribed period of limitation Mistake not of the legal 
adviser or his clerk but of the Assistant In the office of the Stamp 

Reporter ; see Limitation 
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Limitation Act, Sec, sae) = Eaeatian of decree stayed by’ injinction or 








order ; see Execution - . c t is sis 
nme, Sec, I Bere neue of, to ordude the period; 

Execution ae T ane 

meae eiei See. 18, if pels to application under section 174 of. the, 

Bengal Tenancy Act ; see Limitation ~ ie RT 

———, Sch. 1l. Art. 62—Terminus a guo ; see Limitation oa 

, Sch. I. Art 91, applicability of—Deed not executed by 

the plaintif i see Suit by decree-holder s ae 


——— —G, Sch. i. Art. 116—Registered conveyance by way of sale— 
Personal liability of the vendee for the uöpaid purchase money; when 
arises ; see Vendor’s‘lien ==” sia 

————, Sch. I. Arts. 133, 144—Alienation by Mahant of ee 

--- of the Math, without legal necessity—Mokurari lease and out and out 
sale--Aliertee’s adverse possession begins when the alienating Mahant 
ceases to be Mahant by death or otherwise ; see Limitation . as 











Appellate Court holding that the appeal had abated and refusing to set 
aside’ the abatement ; see Limitation vee 

, Sch.1 Art. 182 Cl. (2)—‘Final order’—Order which gives 
a new starting point for the period of limitation—Judicial order finally 











disposing the appeal ; see Limitation ues ose 

Lost grant, presumption of —User for a long time and but not for 20 years or 

more—Proof necessary ; see Right of way ` sas tes 
Mahomedan law—Possession in connection with-gift—Usufructuary mort- ` 

gage; see Gift See P 

wife, how can disolve marriage through Court ; see Marriage, 

r~ dissolution of _, i iü 


Manager, sale by, on terms sanctioned by the Commissioner, is asale satis- 
fying the requirements of section 18 of the Chota Nagpur Estates Act 3 
see Sale ‘et aaa 

Marriage, Dissolution’ of—Application by a Mahomedan wife—FProper 
procedure in such cases. 

A prayer for dissolution of marriage at the instance of a Mahomedan wife 
cannot be granted on a mere application with a court-fee of, twelve annas. 
The applicant in sucha case ought to’file a suit for dissolution of marriage 


‘; + in acpordance with law. Kabil Gazi v. Madari Bibi ... bie eek 


Minor detail, one or two, failure to place, if vitiates entire trial—Main points 
in the evidence carefully placed’before the jury ; see Jury trial ones 


Misconduct and culpable negligence ; see Damages wee aie 
on the part of the Railway Administrator’s servant—Proof, 








nature.of ; see Damages 7 
Misdirection—Main points in the evidence ae placed before the jury— 
Failure to place one or two minor details, effect of ; see Jury trial ai 
m Protracted narrative of fact—Determination of fact’ left to o fury ; i 
++ see Jury trial .. see. Pie oe 


, Sch. I. Art. 182 Cl. (2)—'Final order’-—Order of the 
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Mitakshara School—Preference of whole blood to half blood~-Sapindas of - 


same degree of, descent from common.ancestor ; see Hindu Law see 

Mortgage—Suit jor redemption of usufructuary mortgage, maintainability 
of, when remedy by way of execution of previous compromise decree 
time barred—Mortgagee estopped by his conduct in former litigation — 
Party cannot boti approbate and reprobate. 


Ina suit brought ‘by the ‘appellant to enforce a mortgage, dated the ath s 
December 1892, a compromise decree was passed on the and January 1899" 
providing (inter alia) that the mortgagor “would remain in possession.” 
and pay to the appellant within 3 years the principal suin of Rs. 31,000 ` 
together.with a yearly rent ;- that in default ‘of payment, the appellant: ` < 
should be entitled to obtain, by process of exécution, possession of the ` 


property and toretain the sama as usp fructuary mortgagee, the mort- 


gagor having. the right’ to redeem in- any year thereafter on pdyment of. _- 


the, Rs. 31,000. and to obtain .delivery/of the property. ‘iby taking out .. 


È execution.’ The mortgagor having mide default in payment of the rent, 
the appellant in March 1900 took .passession ‘under the decree and 
remained in possession as mortgagee. 


` Subsequently a further advance was made by the E to the ee 
on a simple mortgage of the same properties. In the suit and the execu 
tion proceedings in connection with this later mortgage, the appellant 
treated the first (i. e. theusufructuary) mortgage as still subsisting. - 
Thereafter, the respondent (who claimed title through the mortgagor) 
applied in execution of the comproniise decree to redeem the usufructuary 
mortgage, but his application was rejected as time-barred. He then 
brought the present suit for redemption, and the High Court held, on the 
authorities, ‘that though the’ respondent's remedy ‘in execution of the 
compromise decree was Jong since barred, the remedy by suit was still 
‘oper to him, and that the suit was not barred by section 47 of the Civil 
=~ Procedure Code, 1908. On appeal to the-Privy ‘Council, their Lordships 
*: (while not dissenting from this view) keld that’ the appellant’s conduct 
in the intervening proceedings in the ‘suit ‘on the’simple mortgage,- in 
which he tacitly acknowledged the right -óf redemption as being still 


alive, estopped him from now taking the plea that the mortgagor's 


(G. e. the present respohdent’s) only remeny 3 was by execution of the com- 
promise decree. ' ; 


A party cannot both approbate and reprobate. He cannot say at one time 

z-, that the transaction is valid and thereby obtain some advantage to which 
f he could only be entitled on the footing that it is valid, and at- another 
say, it is void for the purpose of securing some further advantage. 
Kodoth Ambu, Nair v. Echikan Cherekere Kelu Nair... a 

— by Hindu father — Ancestral property—No presumption that a joint 
family possesses joint property ; see Mortgage : ie 
Sooo by Hindu Sather—Ancestral _property—Onus probandi~No ei 
A sumption that g joint Jamily, possesses Joint property—Transfer of 





co) Property Act (IV of 1882), Sec.76, ; clause, (g)—Duty. of, mortgages in 
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possession to keep proper accounts—~Dis dlovance of aa when no 
such accounts maintained, 


Ina suit to enforce against a Hindu son a mortgage executed by his father, 
the question whether the property mortgaged was the father’s ancestral 
property was neither raised by the pleading nor put in issue t 

Held, that there being no presumption thata famlly, because it is joint, 
possesses joint property, the onus was on the defendant (the son) to allege 
and prove that the property in suit was joint family property. 

Where a usufroctuary mortgagee failed to keep such accounts as are required 
of a mortgagee in passession : 


Held, that ia view of the provisions of section 76, clause (g) of the Trans’er 

of Property Act, the High Court was right in disallowing in toto his claim 

for interest. Rani Shadi Lalo. Lal Bahadur alias Jagadamba 
Sahai eve es 152 

executed by father—Suit to enforce against son—No presump ion 
that a joint family possesses joint property ; see Mortgage ... or 152 
Mother’s power of adoption, under her husband’s authority not exhausted oa l 
death of her son sonless and unmarried ; see Hindu Law ms aes 593 
power of adoption, when extinguished ; see Hindu Law bee 593 
power of adoption, when revives ; see Hindu Law awe aie 593 

Mourashi Mokarari lease—Covenant for payment of one-fourth of price for 

transfer of leasehold to lessor, if valid—Benefit of the lessor ; see Cove- 
nant in a lease s 687 

Mokarari lease—Covenant for payment of jth price for Fee oOo 
leasehold to lessor isa covenant running with the land during (the entire 


Period of lease ; see Covenant in a lease i tee 987 
Movable property for purposes of execution—Debt due to judgment debtor 

under a hypothecation bond ; see Execution we on 205 
«Mertual will, when revoked ; see will is ‘ats 71 


Name, entry of, on Register of ‘Members at commencement of winding up, 
effect of—Application for removal of name from list of contributories ; see 
Winding-up tee u 157 
Official Assignee, on insolvency of trustee, takes the assets subject to diee 
in favour of the cestui que trust--Trost funds invested n trustee's busi: 


neds ; see Trust ave ove 433 
Order passed under O., 41 R. 23 of the Code of Civil a Eros if a decree ; 
see Appeal tee sea 136 


Ordinance No XI of 1931, Sec. 34 Accused, if tried before any Court at 
the promulgation of the Ordinance—Complaint—No steps taken - as part 
of the trial ; see Jurisdiction ase 57 
Partners of a dissolved partnership, if can come to final settlement of the 
partnership accounts, although a suit for rendition of those accounts has 


then become barred by time ; see Suit, maintainability of i. ase 273 
Party propounding the Will, what to prove ; se¢ will ' TE 8 
Pathway, village—20 years’ user ; see Right of way | gia æ` 0 


+ 
- 
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Pathway, village, customary right in respect of, how established ; see Right 
of way st 7 

Patni Sale—Bengal Patni Regulation (VII of 1819), Secs. ato 10, 13, 15— 
If the legal effect of a Patni sale is to make an under-tenura void 
ipso facto—Differentiation made in the effect of Patni sale as between 
incumbrances and under-leases—Regulation XLIV of 1793—Rent Law 
of 1869 —Bengal Land Revenue Sales Act (X1 of 1859)—If a suit for 
rent against the cultivating raiyats is tantamount to notice of avoidance 
of a howla under the Patni sold under the Regulation. 

The effect of a patni sale is to render an underetenure (e. g.a howla under 

' the patni) only voidable at the option of the purchaser, and not iso facto 
void and further action on the part of the auction-purchaser is necessary 
for the avoidance of the under-<enure, 

Where the purchaser of a Patni taluk sold for arrears of rent under the 
Patni Regulation did not take any steps to assert his right to possession 
of the taluk and omitted to issue proclamations intimating that all the 
subordinate tenures under the Patni were annulled, but on the other hand 
allowed a subordinate tenure to be recorded in the finally published 
record of rights and omitted to claim rents from the raiyats holding under 
such subordinate tenure fora good many years, the subordinate tenure 
is to be considered as subsisting so as to defeat by interposing a barrier 
a claim for rent by the auction-purchaser of the patoi as against the 
raiyats holding under the subordinate tenure. So long as the inter- 
mediate tenure continues, there is no privity of estate between the pur- 
chaser cf the patni and the tenants thereunder. 


With respect to the effect ofa patni sale a differentiation has been made 
between incumbrances and under-leases. Incumbrances are very often 
improvident and derogatory to the value of the tenure whereas under- 
leases are mostly prudent and reasonable investments ; that is why incum- 
brances become absolutely otd and the under-leases only voidable on the 
sale of a patni tenure. 

The institution of arent sui: by the purchaser of the patni against the 
raiyats holding under the intermediate tenure, with the holder of the 
latter tenure, impleaded as a defendant, may operate as an effective elec- 
tion on the part of such purchaser to annul the intermediate tenure, with 
effect from the date of its institution; such institution however does 
not operate as an actual annulment of the tenure with retrospective effect 
from the date of the patni sale so as to fix the raiyat with a liability to 
pay rent directly to the purchaser of the patni for a period anterior to the 
suit. In order to constitute an effective election for annulment of the 
intermediate tenure a suit for possession is not invariably necessary, 
Kumar Arun Chandra Sinha v. Sarojit Sen Gupta ... see 

Pauper, application, subsequent, when barred ; see Jurisdiction ... aii 
Possession, delivery of—Huts on the land—Writ not mentioning removal 
of huts—Huts, if can be removed— Civil Procedure Code (Act V of 1908), 

O. ar R. 95. : 
Though a writ under O 21 R. 95 of the Code of Civil Procedure does not 
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Possession—(Contd.). 
‘ particularly mention delivery of huts or removal of huts, the auction- 
purchaser i is entitled to get the property without its being burdened with 
the huts : PROAT 


Pace, 


Held; that there wasno want of good- faith on the part of the Nazir in ` 


giving instractions to have the: huts removed, ‘when the judgment- 
debtors refused to remove the huts themselves from which they weré 
given an opportunity and insisted that if they were to be removed they 
should b2 removed by the Nazir’s men with his authority. ane Govern= 
ment of Bengal v. Alimaddin tae 
Practice of Privy Council—Concurrent findings of fact by Indian- nee 
Family custom excluding females from succession—Evidencé upon which 


the finding could legitimately be based, though. the Courts differ a as to .: 


weight to be attached ; see Hindu Law - ` Fe ati aka 
Pre-emption, application for—Landlord. accepting anes Jae, ‘if entitled 


to pre-empt—Tenant, if a necessary party—Bengal Tenancy Act (IV of .. 


1928), section 26F. 

The acceptance of the transfer fee will not dence the landlords? EER of 
pre-emption under section 26F of the Bengal Tenancy. (Amended) Act 
provided the application is made within the space of two:months of the 
service of notice. Ifthe landlord does’ accept the transfer fee, he will 
when his application is granted return the transfer fee with interest at 
the rate of 12k per cent per annum. . 

In an’ application for pre-emption the tenant (vendor) is not 4 necessary 
party. Gobinda Chandra Chowdhury v eee, Kumar 





Chowdhury — > whe 
, application for, by lindlord—Tonant not a necessary party ; ; 
see Pre-emption, application for sx ote 


Presidency Towns Insolvency Act, Sec. 36—Courl can examine either a 
third party or the insolvent even after the insolvent’s discharge has taken 
effect ; see Insolvency ae ‘sé 

Presumption—Open payment of interest fromthe debtor without any appro- 
priation of the payment as between capital and interest, by either debtor 
or creditor ; see Income tax e "ee 

Property, if joint—Joint family ; see Mortgage ... ee 

Will not in existence at the death of the testator ; see Will... 

—-— of lost grant—User for a long time and not user for 20 years 
or more—Period for which user to be proved, if fixed for all-cases 5 see 

















Right of way eve se: 
, if rebuttable—Non-existence of Will at the death of the 
testator ; see Will woe tee 


2 ante of revocation—Will not found a the time of te8tator’s death 


or traced afterwards ; see Will 
— when rebutted —Bengal Tenancy Act {VII of "1885),. sec 


tion so—Substantial variation of. rent, if required to rebut presumps 











tion. E ee 
In ordet to rebut a presumption -arising-under section:so clause 2 ef :the. 


41 


593 


438 


32 


-447 
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Presumption—(Contd.). 
Bengal Tenancy Act the change of rent though not substantial may be 
sufficient. x 

Held, on the facts that as no’ variation of rent ora new settlement was 
proved the presumption under section 50 of the Bengal Tenancy Act was 
` not rebutted. Jogendra Krishna arts v. Provash Chandra 
Laskar 


one 


Private defence, right of, law relating to, when to be diaa. tò jury ; see | 


Jury rial e . 
Privy Councl{—Special leave to appeal, when granted ; see Special leave t to 
; appeal to Privy Council, when can be granted “e 
Privy Council, Criminal appeal to—Convictions anche Serica APEE 
of justice—Evidence ; see Criminal appeal to Privy Council... sea 
Privy Council, practice of—Concurrent findings of fact by Indian Courts— 
Family custom excluding females from succession—Evidence upon which 
the finding could legitimately be based, though the Courts differ as to 
i weight to be attached ; sve Hindu Law eae ses 
Probate, grant of—Court, what to consider—Court, ifand when consider 
aliunde the terms of the Will ; see Will . 
Procedure —Reservation of evidence on a particular ore silt after the 
passing of the decree—Propriety of. 
Where, in a suit for.injunction and damages, the plaintiff is allowed by the 
trial Court to reserve his evidence on the issue of the amount of damages, 
. and ultimately the trial Judge, finding the issue in the plaintiff’s favour, 
-4h directs that the amount of the damages would be hereafter determined, it 


is not competent to the appellate Court to reject in tofo the plaintiff's ` 
= claim.for damages on the ground of insufficiency of evidence and that the’ 


plaintiff ought to have proved by proper evidence at the trial the amount 
of damages suffered by him. Naresh Mohan Thakur v. Brij Mohan 
Misra- aes oo 


of an’ ex-officio information; nature of; see Criminal appeal to 
Privy Council 2 - we wes 
Profits or gains of money-lending bustaces Substation of -a new mortgage 
for a capital sum representing the principal. and arrears of interest then 
due under previoug mortgage—lInterest not taxable until mortgages 
realised by sale of property in execution of mortgage decree : see Income 

tax 
Prohibitory order—Mortvagor and mortgaged property outside the jurisdic- 
tion of Court—Mortgage bond found within the jurisdiction of the Court } 
see Execution ‘” sis pe 
Property, seizure by Native Indian State of, of its‘nationals situate within its 
own territory—Enquiry fnto propriety of, not competent; see Debt. 
Provincial lnsolyency Act, Sec. 6(e)—Some of the properties of insolvent 
debtor sold in execution—Insolvency, when occurs—Date of mle and ast 
date of confirmation of sale; see Insolvency 


ane vee. 








ne ten: 





Sec. 52—Ad interim Receiver ‘can apply for stay 
of proceedings in execution pesée Execution” ' -~ 


ane ‘ane 
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Pace. 
Purchaser at putni sale and tenants under the tenure under putni, relation 
between: ; see Putni sale ‘in a 553 
——-—— at putni sale not taking any steps to assert his right as against 
incumbrance, such as, howla under putni; see Putni sale .., seo 553 
Putni Regulation, Sec. 11—Differentiation between incombrañces: and under- 
leases ; see Putni sale iss saa 553 
Putni Regulation, Sec. 11~Effect of putni sale—Under-tenure, e. g. Howla 
under the pùtni an incumbrance—Incumbrance voidable on sale; see’ . 
Putni sale vee ase ~ 553 
Putni sale, effect of, on Howla under the putni ; see Putni sale .., ac 553 
sale, effects of, on incumbrances and under-leases ; see Putni sale aie 353 
sale, purchaser at, not taking any steps to assert his right as against 
, | Incumbrance, such as, howla under putni ; see Putni sale 4... ase 553 
——— sale, purchaser at and tenants under the tenure under putni, relation 
between ; see Putni sale see 553 
Question of fact—Contract for sale of immovable property, divisibility of; : 
see Specific performance sai ai I 
of law—Tenancy, if permanent ; see Second appeal ... aes 509 
‘Rajaswa’. includes cess payable under the Cess Act~Kabuliat ; see os 
maintainability of L ) eae 120° 
Receiver, ad interim, if can apply for stay of proccedings in execution ; seg 
Execution Š i 381 
—~, if can appeal against an order directing his coat or discharge ; 
see Appeal tas ee 408 
ı removal of—Order, an appealable one ; see Appeal ... iR 408 
Record-of-Rights, correction of, suit for, is not barred by 6 years’ limita- 
tion ; see Limitation HRE PEI fs wae 385 
———, correction of, suit for, is not governed by section 111A or 
any other section of the Bengal Tenancy Act ; see Limitation on 385 


Redemption, suit for, of usufructuary mortgage, maintainability of— 
Usufructuary mortgage in terms of previous compromise decree in mort- 
gage suit—Subsequent simple mortgage of same property—Compromise 
decree time barred—Tacit acknowledgment of right of redemption in 
proceedings in suit on simple mortgage—Mortgagor estopped by his con 
duct in former litigation—-Party cannot both approbate and reprobate , 
see Mortgage ave one ` 4S4 


Reference’ by District Magistrate to High Court for enhancement of 
sentence—Appeal againat conviction dismissed by Sessions Judge : see 
Report ore see 211 
Regulation VIII of 1819, Secs. 10, 12, 15 ih si 553 
Remand—Suit decreed on one issue—Reversal on appeal but remand for 
trial on other issues—'Preliminary point’, meaning of—Civil Procedure 
Code (Act V of 1908) Order XLI, Rule 23. 
The words ‘preliminary point’ as used in Order XLI Rule 23 Civil Procee 
dure Code are not confined to such legal points only as will be applied 
asa bar in suit bat comprehended all such points as may have prevented 
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Remand—(Conid). 
the-Court from disposing of a case oh the merits whether such points are ' - 


pure questions of law or pure questions of facte: 7 

In a suit for setting aside an award and decrée on various grounds the issue 
as to jurisdiction was taken up first and the suit was decreed upon-that 
issue. The order was sct aside on appeal and the case remanded under 
the provisions of order 41 rule 2g of the Civil Procedure Code for trial ‘of 
the other issues. On appeal the objection was taken that the ordcr‘of 
remand was bad. 

Held, that the true test of deciding as to-whether a ‘decision of an issue 
was‘a decision of a preliminary point or not was whether the deojsion of 
that igs prevented the decision on the other issues and ds it could not 
be said in the present case that the decision of other issues was prevented 
by a decision of issue as to jurisdiction, the order of remand was bad. 
Nirmala Sundari Debi v. Golap Basini Debi 


Rent—Agreement beyond the amount allowed by section 29 of the Bengal 
Tenancy Act—Bengal Tenancy Act (VIII of 1885), Section 29, scope of. - 


» 








A landlord is not entitled to enhance’ the rent by agreement with the tenant + 


beyond the amount allowed by section 29 of the Bengal’ Tenancy Act > 


except in circumstances which are not really in violation of the terms of ~ 


section 29 of the Act, e. g. the settlement of a bona fide dispute as‘ to 
the rate of rentand to avoid further litigation, or in settlement of -a 
bona fide dispute as to the-area of the holding. 


Where fresh lands have been added to a holding by encroachment or 


otherwise and the tenant has agreed to pay additional rent for the actual i 


area the landlord is not bound by the terms of section 29 of the Bengal 
Tehdncy Act as the new holdings are not identical with the old, but in 


such cases the landlord must prove that there has actually been an increaso — 


ec 


in the area of the holdings. Ajad Bakat Mandal v. Rebati Mohan ` 


Chowdhury 


———, suspension of—Proof—First element—Disputed land if stein bart 


of original tenancy—Second element—Dispossession by landlord whether 


wrongful or tortuous—Principle of suspension, when appiicable. 


In a suit for rent the first element that has got to be established in order 
to make out a case of suspension of rent is that the lands from which the 
tenants defendants have beeu dispossessed by the plaintiff landlord were 
those which at one time or other formed part of the original tenancy. 


It is not any and every act of dispossession by a landlord which ought to 
be penalised by the enforcement of the principle of suspension of rent. 
A wrongful or tortuous Act of dispossession is necessary in order that the 


principle may be applied. Dharani Mohan Ray v. sajani Kanta 


Taratdar 


under the Land Registration Act ; see Appeal, maintainability of 


suit—Element to be considered for suspension of rent; see Rent, 
suspension of 


dere 


for four years, suit for, by one of the landlords who was redisterei ' 


SIS 


I20 
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Rent Sult—No claim for interest—Court; if has option or discretion under 


section 67 ot the Bengal Tenancy Act to award interest ; see Interest «se. 





suit—Question of title if can be decided. 


The Courts below were held to be justified in deciding a question of title, - 


between two persons A and B ina suit for rent by A against the tenant 

in which B was made a proforma defendant on the ground of his objec- 

f tion to join in the suit, the issue inter alia being, whether A or B was the 

landlord. A and B fully understood their position- and the question was 

fully fought out by them in the lower Courts. Akhil Chandra Dutta 

' Choudhury v. Ramani Ranjan Dutta Choudhury _... T 

Report—Criminal Procedure Code (Act V of 1898), Séc..438—Conviction by 

Deputy Magistrate—Appeal to Sessions Fudge disnissed—Reference by 

District Magistrate to High Court for enhancement of sentence—High 
Court, if can interfere. 

An appeal by the accused, who was convicted by. the Deputy Magistrate 
under section 9 of the Opium Act, was dismissed by the Sessions Judge. 
The District Magistrate considering the sentence inadequate recommended 
to the High Court under section 438 of the Code of Criminal Procedure 
for enhancement : 

Held, that in the circumstances of the case, the District Magistrate had 
power to call for the record from the Deputy Magistrate’s Court under 
section 435 of the Code of Criminal Procedure as also to make a report 
tothe High Court under section 438 of the- Code. The High Court, 
however, did not entertain the matter on the letter of reference addressed 
to them by the District Magistrate as the facts of the case had already 
been brought to the notice of the learned Sessions Judge in the-appeal. 


Emperor v Sarafat Hossain oe #00, 
Representative suit—Sona fide litigation in respect of a public right ; sve 
Res judicata vee eee 


m smit—Chim, addition of, in respect of matter, in which the 
person was wronged in his Individual capacity—Claim for damages; see 





Res judicata or de 
a meea suit~Estoppel range of ; see Res judicata a eve 
— suit, decree in, when res judicata and binding on persons not 
actually parties or privies thereto ; see Res judicata sa Re 
Reservation of evidence on a particular issue till after the passing of the 
decree, propriety of ; see Procedure ore ow 


Res .judicata—Admissibiiity in evidence—Evidence Act (I of 1872), 
See. 4o— Possession—Res judicata—Specific Relief Act {Iof 1877), sec- 
tion 9, decision under—Bengal Tenancy Act ag of 1885), Schedule Ill, 
Art. 3 when applicable. 

The decision of a case under section 9 of the TAN Relief Act on tho 
question of possession is admissible in evidence under section 40 of the 
Evidence Act and such decision is res judicata in any subsequent proceed- 
ing between the patties. 

To wake Article 3 of Schedule II! of the Bengal Tenancy Act applicable it 
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Res judicata—(Contd.). 
must be shown that the landlord: had a hand in the dispossession, 
Hridaya Nath Roy v. Probodh Chandra Khan ode bie 
Civil Procedure Code (Act V of 1908), Sec. 11, Explana- 
tion 6—Bona fide litigation in respect “ of a public right ”-—-Order 1, 
Rule 8—Representative action, decree in, when res judicata and binding 
on persons not actually parties or privies thereto—Effect of neglect of 
statutory conditions as to permission of Court and notice on absent 
parties, 
, Under the English practice (Order 16, Rule 9) the following two proposi- 
tions are well éstablished : 

First: As the judgment ina representative action is binding on all the : 
members of- the class represented, it is of the essence that the range ot 
the estoppel, i. e., the class of persons on behalf of whom relief is sought, 
should be clearly defined on the face of the proceedings. 

Second: lfa representative action is properly brought by plaintiffs as 
members of a class having a common interest to vindicate the rights of - 
the class, it is no objection that they have added a claim in respect of 
some matter in which they ‘allege they have been wronged in their indivi- 
dual capacity. But if the plaintiffs’ claim is substantially one for damages 
for an alleged-wrong to themselves individually, the suit is not held to be 
representative in the true or effective sense of the term. 

Order 1, Rule 8 of the Indian Civil Procedure Code, formulates an exception’ 
to the general principle that all persons interested in a suit shall be parties 
thereto. It isan enabling rule of convenience prescribing the conditions 
upon which alone such person when not made parties toa suit may still 
‘be bound by the proceedings therein. For the Rule to apply, (1) the 
absent persons must -be numerous ; (2) they must have the same Interest 
in the sult ; (3) the suit, so far as it is representative, must be brought or 
prosecuted with the permission of the Court ; (4) on-such permission 
being given, it is the imperative duty of the Court to direct notice to be 
given to tne absent parties ia such of the ways prescribed as the Court in 
each case may require, and (5) by sub rule (2), liberty is reserved to any 
represented person to apply to be made a party to the suit. In Indla 
the direction of all these matters, in striking contrast to the English 
Order 16, Rule 9 is placed in the hands of the Court. 

Jn order that the decree in a suit expressly ‘within the terms of Order 1, 
Rule 8 7. ¢., a representative suit—may have the benefit of explanation 6 
to section 11 of the Code (the res judicata section) and become binding 
on persons other than those actually parties thereto and their- privies, 
the conditions of Rule § must have been complied with fully both in the 
letter and in the spirit. The observance of the statutory conditions 
imposed by -the Rule (specially with regard to the obtaining of-the per. 
mission of the Court and as to notice on absent parties) is essential,:and 
it is not permissible to dispense with any of the requirements of the Rule. 
Further, by virtue of explanation 6 to section 11,-the decree in such a suit 
tb be binding on absent parties; must follow a bona fide litigation. But 
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Res judicata—(Contd.) 
bona fide litigation will not excuse the neglect of statutory. çonditions. 


Paas, 


C H ‘for instance, the previous, suit was prosecuted without the leave of «.. 


the Court and with no notice given of its institution as required by Rule 8, 
the decree in such a representative suit, though passed, after a ona fide 
contest, would not be within the purview of explanation 6 sopas to operate 
as res judicata and bind persons not actually parties or privies thereto. 
But the conditions of Order 1, Rule 8, need not be observed in the case of- 
a suit which while within the words of explanation 6 is not within the 
words, of Rule 8 at all, and the benefit of the explanation would extend 
to the decree in such a suit, soas to give it the force. of res judicata. 


That is to say, explanation 6 is not confined to cases covered by Rule 8. - 


but extends, to include any litigation in which, apart from the Rule 


altogether, parties are entitled (under the ras law) to represent , 


interested persons other than themselves. - 


The Ciyi] Procedure Code, 1908, having for the first time introduced a news , 


provision, section gt—enabling the Advocate General or two or more 
persons,;with his consent, to bring a suit. in respect of a public nuisance, 
though no special damage had been caused, for a declaration, etc , the 


words “a public right or of ” were inserted in explanation 6 to section 11_ 


solely with the view of giving, effect to the plea of res judicata to the. 
decree in such a suit. A 

Order 1, Rule 8, is an enabling en actment. It in no way debars a member, 
of a community from maintaining a suit in his, own sight, although the 
act complained of may also be injurious to the whole community. 

The Privy. Council overruled the judgment of the Full Bench of the Madras 


High Court (51 Mad. 128)" where it was held, in effect, that “ expla- ` 


nation 6 to section 11 is not controlled by Order 1, Rule 8, and that if, 
a Court allows a suit to which the Rule applies to procced ina repre- 
sentative capacity for the benefit of numerous parties all these parties 
will be bound by the decree, if the contest leading to it were dona fide, 


even although the procedure prescribed by the Rule was in no respect - 


followed.” Kumaravelu Chettiar v. T. P. Ramaswami Ayyar... 
~, constractive—Tenant putting forward a plea of dispossession 
but allowed a decree to be passed for entire rent—Plea of dispossession, 





in subsequent suit ; see Suit for rent At ae 


m, rule of, applicability of—Dispossession found in previous 
suit--Subsequent suit for rent; see Dispossession sua eae 

Revenue authorities, if have a controlling voice"in any sale under the Chota 
Nagpur Estates Act; see Sale 


Right, customary, in respect. of village pathway,. how established ; see Right- 


of way eon seo 
of private: defence, law relaligg to, when to be explained to jury ; see 





jury trial, ` aes tens 


Right of way—Presumpiton of lost grant- User for 20 years op more. 


The presumption of Jost grant may be made from user fora long time... 
' It is not-the,user for a period of 20 years or more but user- from: time. : 


528 - 


"583 


You. LWIL] “cy T INDEX OF CASES) “~ 


Right of way Contd.) . 
immemorial, although thé period for which such user need be proved in 
+` , order to raise a prosumption of a lost grant cannot be fixed for all cases 
+; and must depend on the facts and’cirsvinstances of each individual case. 
Kamiai Kumar Kar v. Guru Dayal Das’ ` i ae ies 
—— Village pathsiay—Customary right, how establislied. ` : 
A customary: right in respect of a village pathway must be established by 
proving a‘ local custom by which the residents or any section of them, 
of a particular dist.iet. city, village or place, are entitled to use the land 
not belonging.to.or occupi: | by them, and to do acts in respect thereof 
which if there wasno such custom would be acts of trespass. Such 
custom must be proved by reliable evidence of such repeated ucts openly 
done which have been assented and submitted to, as leads to the cons 
clusion, that originally, by agreement or otherwise the usage had become 
the customary law of the locality. Twenty years have got very little to 
do with the question of the rignt. Sheikh Wafiz v. Mahammad 
Nannoo eee Tokas 
Right to take accounts from Tahsildar for the period ot his service and the 
i monies ‘that may be found due from him, if can be transferred—Transfer 








of Property Act, Sec. 6 e) ; see Transfer on bee 
Risk Note, Form A, when used ; see Damages M ie eee 
— ; Form B, when used : see Damages ass 


Sale- Chota Nagpur Encumbered Estates Act (Ben. Act VI F 1876), Sec- 
tions 11, 18—Sule by manager— Preparation of scheme—Intercention of 
Revenue anthoritics. 


Where a sale by the manager appointed: under the Chota Nagpur Encum- 
t. bered Estates Act, 1876, was impeached on the ground {inter alia) that 
the manager could only sell if the schtme framed under Section 11 of the 


Act provided for the sale and the scheme did not so provide, held, that on 
a trug construction of the relevant sections of the Act, Section 18 only ' `’ 


prohibited’ a sale untila scheme had been prepared and approved, and 
did not reqnire the preparation of any further scheme to justify a sale 
which ia he opinion of the Commissioner and the Manager may be 
expedient in the interests of the estate. 


Held, further, (distinguishing Hukum Chand v, Ram Bahadur Singh), 


that the Commissioner and the superior Revenue Authorities it they | 


choose to intervene, are entitled to have’ a controlling voice in any sale 
under the Act anda saleby the manager on terms sanctioned by. the 
Commissioner, is a sale which satisfies the requirements of Section 18, 
Raja Ranbahadur Singh v. ‘Nagarseth Katurbhai Manibhai _..,, 
—~ by the manager on terms sanctioned by the Commissioner, is a sale satis- 
fying the requirements of section 18 of the Chota Nagpur Estates Act ; 


ses Sale aus 
=- certificate~ ‘Right, title and interest of the debtor, meaning of ; see 
Covenant in a lease vee E 


—- under Chota. Nagpur Estates Act—Sale-by-the mariager on terms sance 


Pace, 
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tioned by the Commissioner, is a sale which satisfies ‘the requirements of 

section 18 ; see Sale bee ee 
Secunderabad, not part of British India ; see Execution Se 7 


Second appeal—Permanency of tenure, if a question of fact or of lai 


Grantor, if competent to confer better title on the grantee. 


The question whether a tenancy is permanent is a question of law and not 


of fact and it isnot right to say that the conclusions arrived at by the 
Court beiow was binding in second appeal as findings of fact: The 


correct view is that the question is one of proper inference in law from the: 


facts as found. 


It Is an ordinary rule of law and a rule of general application that a grantor 


is not competent to confer upon the grantee a batter title than he himself 
possesses, and the principle laid down in the case of Binode Lal Pakrasi 
being an encroachment upon such rule it should be cautiously applied. 


Want of good faith either on the pat of lessor or lessee makes Binode Lal 


Second appeal—Proper discretion, - question as to,’ if:can be uae see 


Pakrasi's case inapplicable. Annada Charan Naiya v. Kumar’ - 


Manmatha Nath Mitra 


Jurisdiction ove ote 


Special leave to appeal, when can be granted. 
Special leave to appeal may be granted by the Privy Council when an 


important question of law is involved. 


In this case the Privy Council held that the proper construction of rule 36 


chapter X of therules of the Calcutta High Court Original Side, is an 


important question of law. Maharaj Kumar Srinivasa Prosad — 


Singh v. Keshava Prasad Singh ie see 


Specific performance—Contract by letters—Stipulation for execution of a 


Sormal agreement— Whether a condition or term of the bargain—Con- 
tract when concluded—Counterclaim, not competent in Mofussil Courts— 
Claim for specific performance of contract, if time-barred, cannot be 
urged in defence—Indian Evidence Act, (Iof 1872), Sec. 116 ~Licensee 
estopped from questioning title of licensor. 


If the documents or letters relied on as constituting a contract contemplate 


the execution of a further contract between the parties, it is a question of 
construction whether the execution of the further contract was intended 
as a condition or term of the bargain, or whether it was a mere expression 
of the desire of the parties for a formal agreement. In the former case, 
there is no concluded or enforceable contract until the condition is ful- 
filled, i. e., until the formal agreement has been executed. In the latter 
case, there isa binding contract and the refereace tothe more formal 
document may be ignored. 


In the Mofussil Court a counterclaim is incompetent, and the defendant must 


enforce any such claim by a separate suit. 


_ In answer to an action of ejectment, the defendant cannot plead and set up.a 


claim to specific performance of a contract, when his right to enforce. 


$ 


418 


509° 
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Specific performance—(Conid.), 
such contract by suit has become barred by limitation under the Limita- 
tion Act, Article 113. 

Where defendant No. 1 came into possession of certain coal mining lands as 
a licensee of the plaintiff, and subsequently the defendant No. 3, as 
assignee .of and claiming through the defendant No. 1, entered into 
possession : : 

Held, that the possession of the lands by both the defendants must be 
attributed to the possession given to the defendant No. 1 by the plaintiff, 
and they were both barred by section 116 of the Evidence Act from 
questioning the plaintiff's title to those lands until they had surrendered 
possession thereof again to him. Currimbhoy & Co. v. L. A, 
Creet ose aoe 

——— Part of contract for sale of immovable property— 
Burden of proof—Transferee for valus without notice—Specific Relief 
Act (I of 1877) Sec. 15—-Persons jointly interested in property—Con- 
tract to sell entire property by agent—Ratification by some of the 
owne sS. 

When a person claims to bea transferee for value without notice of the 
original contract, the burden lies upon him to prove that he fulfils that 
character. If he had information of what was taking place in regard to 
the contract.for sale to the piai.t'f and did not choose io make enquiry, 
he cannot claim to be a transferee without notice. 

Whether a co tract for sale of immovable property is divisible or not, 
depends on the factsand circumstances ot each particular case. The 
question is essentially a question of fact. 





Where the contract entered into by agent of a joint family in regard to 
distinct and different shares of co-sharers in joint property and in respect 
of which shares only, taken separately, there can be a conveyance of title, 
so far as any of the co-sharers is concerned, and one of the co-sharers 
does not ratify the act of the agent, the contract is divisible and does not 
“come within the gencral rule that where a person is joiatly interested in 
an estate with: another person, and purports to deal with the entirety, 
specific performance will not be granted against him as to his share, To 
such a case section 15 of the Specific Relief Act has no applicatione. 


As the contract in the present case was a concluded contract in regard to 
the shares of the co-sharers,.specific performance can be granted of sale 

of shares of the co-sharers excluding the share of the co-sharer who did 

not ratify the contracte Harendra Chandra Das v. Nanda Lal 
Roy ae ie 
Specific performance, if can be granted—Contract to sell entire proporty by 
agent—Contract not ratified by some of the co-sharers in joint family 
propetty—Co-sharer’s power to convey his share separately ; sse Specific 
performance e, ise 


Specific Relief Act, Sec. ©, decision under, effect of, on question of posses- 
sion ; see Res jts licata tte 
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Specific Relief Act (Contd.), 
: , Sec. 15—Contract by agent of joint family in regard 
to distinct and different sbares of co-sharers—Contract ‘divisibie ; ‘see 
Specific performance sos 1 
_—_ -— , Sec 42, scope of ; see Suit, maintaimability of eee 569 


Stay of execution— Jurisdiction of executing Court—Civil - Procedure 
Code, Secs. 57 and 42 and Order XXI, Rule 29. i 

Under the provisions of sections 37 and 42 of the Code of Civil Procedure 
the.Court to which the decree has been transferred, has powers to stay 

- the execution of the decree under Order XXI, Rule 29. The expression 
‘such Court Order XXI Rule 29 includes the Court to‘which the decree i 
was transferred, 

Where-a Court which passed a decree transferred it for execution to another 
Court that’ Court (i.'e. the Court which passed the decree) ceased to have 
any jurisdiction to execute the decree. Sarada Kripa Lala v. The 
Comilla Union Bank Ltd i 444 

Stipulations between landlords and tenants for interest at a te “hig her dich 
that allowed by section 67 of the Bengal Tenancy Act in a Kabuliat creat- 


ing a permanent Mokarrari lease cannot be given effect to ;’see Interest ... l 371 
Succession—Mitakshara School—Paternal uncles— Whole blood excludes the `’ 
half blood ; see Hindu Law 313 


Mitakshara School—Whole blond and half pies Uae = i 

Preference of whole blood not confined to case of brothers and brothers’ 

sons, but of general application among sapindas of same degree of deszent 
from common ancestor; see Hindu Law ate we | 318 
Suit, if can be tried piecemeal ; see Issues, trial of `- i He 127 

——, if for recovery of rent—Suit for recovery of excess cess in respect ofa 

Putni Mehal together with damages on the basis of certain terms ina 
Kabuliat ; see Appeal, maintainability of st see 120 


—-, maintainability of—Bombay Cotton Contracts Act, (XIV of 1922) 
Secs. 2 to 5—Articles of Associution and by-laws of the East India 
Cotton Association—Contracts for purchase or sale of cotton for forward 
delivery— Arbitration, whether condition precedent to commencement of 
proceedings—Non-compliance with requirements of by-laws —Ccntracts 
rendered doid. i 


In a suit for recovery of the balance due in respect of a series of transac» 
tions in cotton carried out by the plaintiffs-sppellants as commission 
agents on behalf of the defendants-respondents : 

Held, ona constraction of the Bombay Cotton Contracts Act, XIV of 1922 
sections 2, 3,4: and 5, and the Articles of Association and statutory 
by-laws of the East India Cotton Association ':— 

(1) That the suit was maintainable, arbitration not being a condition preces 
dent to the commencement of proceedings. g 

(2) That the contracts in question not being in the form prescribed by the 


by-laws, they were rendered void under the provisions of section g of the 
Act XIV of 1922, and therefore the suit, based on such contracts, must be 


Vou. LVÍŁ] l INDEX OF CÀSES, 


Sult—(Conid.). - 


dismissed. Radha Kisson Gopi Kisson, a firm v. maadena 
Ramchandra, a firm on o 
——, maintainability of—Indian Limitation Act (IX of 1908), Art. 106— 
Suit on basis of final settlement of partnership accounts—Consileration 
jor. . 

It is open toall the partners of-a dissolved partnership to meet together and 
come to a final settlement of the partnership accounts, although a snit for 
rendition of those accounts has then become barred by time under 
Art. 106 of the Indian Limitation Act. There is ample consideration in 
such a case, namely, in the mutual promises made by the partners to abide 
by such settlement, and a suit, on the basis of the settlement thus 
arrived at, is maintainable. R. S. Rochi Ram v. Faizulfah Khan ..,. 


——, maintainability of—Sutt for declaration as to liability of estate to parti- 


tion without prayer for consequential relief —Such suit instituted after 
the refusal of the Board of Revenue to partition—Estates Partition Act 
(V of 1897)—Jurisdiction of civil and revenue Courts—Specific Relief 
Act (Iof 1877), Section 42, scope of —Declaratory decrees, history of. 

Where the plaintiff, the owner of the 8 as. share of an estate applied to the 
Collector for partition with the defendant, the owner of the other 8 as. 
share, and the defendant objected on the ground of section 7 of the 
Estates Partition Act (V of 1897), namely that the lands of the estate had 
already been divided by private arrangement etc. and the Collector and 
the Commissioner overruled the defendant’s objection but the Board of 
Revenue held thai the partition would serve no useful purpose and it 
would be an unjustifiable waste of labour and rejected the plaintiff s 
prayer for partition and the plaintiff thereupon instituted a suit for a 
declaration that the estate was liable to be partitioned : 

Held, (per Mukerji, J) that the suit as framed was not maintainable, the 
declaration that the estate was liable to partition was not denied by the 
Revenue authorities and it was only the expediency of the partition that 
was doubted by them. - The Civil Court cannot compel the authorities to 
undertake the partition. 

When the plaintiff can show that the Board had acted without jurisdiction 
and its order was uléra vires the statute and had asked for a declaration 
of that character, omission of a prayer-for a consequential relief would not 
per se have stood in the way of his getting such a declaration. 

Broadly speaking, the provisions of the Estates Partition Act read together 
have purported to exclude the jurisdiction of Civil Court from cases 
which involve questions of land revenue, question of costs and questions 
which require the exercise of discretion on the part of the revenue 
authorities as regards the mode of partition and its details and that in 
matters involving questions of title the jurisdiction of Civil Courts is not 
ousted at all. i 


In matters arising under the Estates Partition Act the jurisdiction of the | 


Ciyil.Courts and of the Revenue authorities are in many instances con- 
current and a conflict of jurisdiction between the two should manifestly 
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Suit—(Contd.). 
be avoided, and the authorities must necessarily have to act in such a way 
that the jurisdiction of each should be stayed or restricted by action 
already taken by the other. 

It isnot possible fo hold that after the Board of Revenue, no matter 
whether their view of the facts or of the law was right or wrong, held that 
it would be an unjustifiable work of labour to go on with the partition a 
declaration by the Civil Court that the estate is liable to partition under 
the Estate Partition Act would oblige them to alter their view. 

The history of the provisions of declaratory decrees traced, the scope of 
section 42 of the Specific Relief Act discussed and the case law on the 
subject of declaratory decrees reviewed. 

Fer Nag; F. :—Under section 42 of the Specific Relief Act a claim fora 
declaratory decree is not a matter of right but rests with the judicial 
discretion of the Court. 

Speaking generally, although the decision of a Civil Court as to title or 
possession is always binding on the Revenue Court, a conflict of jurisdic- 
tion between the two Courts should always be avoided. Sachindra 
Kumar Roy v. Nabendra Kishore Roy 

——, meaning of, in Indian Limitation Act ; see Limitation 
, representative—Claim, addition of, in respect of matter, in which the 
person was wronged in his individual capacity—Claim for damages ; see 
Res judicata age ie 
——, representative-——Estoppel, range of ; see Res judicata 
~ withdrawal—Civil Procedure Code C ‘Act V of 1908), Order XXII, Rule 1 I 
Clause 2(a)—Withdrawal of suit with liberty to bring fresh suit— 
Order, when justified. . 

Where there is no reason why a suit should fail by reason of any formal 
defect nor there is any other sufficient reason for a fresh suit, an order 
passed under Order XXII, Rule 1, Clause a{a) permitting to withdraw a 
suit with liberty to bring a fresh suit was not justified. 

The defects that certain necessary parties were not impleaded and certain 
properties were not included in the claim do not appear to be forma 
defects. Haridas Sadhukhan v. Giridhari Sadbukhan... i 

— by decres-holder—Validity of gift, challenged by a creditor—Suit not for 
the benefit of all creditors—Transfer of Property Act (IV of 1882), 
Sec, 52 applicability of—Indian Limitatisn Act (1X of 1908), Art. 91, 
when applicable. , 

Where a suit is brought by a decree-holder (creditor) challenging the 
validity of a gift made by the judgment-debtor and the suit is not meant 
to be for the benefit of all the creditors : i 

Held, that though the claim in the suit proceeds on the principle enunciated 
in section 53 of the Transfer of Propety Act it is nota suit within that 





section, 
Article 91 of the Indian Limitation Act has no application where the deed 


which the plaintiff challenges is one which was not executed by him or 
by one under whom he claims and where it is absolutely immaterial 
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Sult—(Ccentd,) 

whether it is cancelled or not but undoubtedly it does apply to a case in 

which‘the deed is binding on the plaintiff and it is not possible to get any 

relief until the instrument is set aside. Radhika Mohan Gope v. Hari 

Bashi Saha ove 269 
— by decree-holder (creditor) challenging the validity of -gift sede by judg- 

ment-debtor, if maintainable—Suit not benefiting all the creditors ; see 

Suit by decree-holder eee ssi 399 ` 
— for correction of record-vf-rights is not governed by section 111A or any 

other section of the Bengal Tenancy Act ; see Limitation... 385 
-— for declaration as to liability of estate to partition after the refusal of the 

Roard of Revenue to partition, without prayer for consequential relief, 

when maintainable ; see Suit, maintainability of aie 569 
— for declaration as’ to liability of estate to partition without prayer for 

consequential relief—Suit instituted after the refusal of the Board of 

Revenue to partition on the ground of inexpediency of partition; see Suit, 

maintainability of 569 
Suit for rent—Decree for entire rent allowed tc be passed—Plea of disposses- 

sion in another suit, if barred—Constructive res judicata, doctrine of. 

Ina suit for rent where a tenant puts forward plea of dispossession and 

allows a decree to be passed for the entire rent it should not be held that 

Fe was bound to take this plea of dispossession and since he has not done 

so it should be treated as barred by the doctrine of constructive 

res judicata. Hari Nath Tarkaratna v. Kulesh Chandra Ghosh... 305 
—— for reni-—Kabuliyat—Construction—Contract to pay enhanced rent on 

Suture measurement, if valid and enforceable—mBengal Tenancy dct 

. (VHT of 1885), Sets. 29, contravention of—Contract without considera- 
tion—Rent, enhancement of—Plaintif’s right to proceed under the 
law. 


A Kabuliyat between landlord and tenant, executed in 1301 B.S, provided 
that the tenant was holdiog a jama of 40 bighas, by guess for:a rental of 
Rs, 65 that is to say, at arate of Re, 1-10 as. per bigha, that he would 
go on paying the said rental, but when the measurement would bs next 
made and the quantity of lands would be ascertained, the tenant would 
be bound to pay rent at the highest rate of rent of neighbouring lands. 

On measurement the lands have now been found to consist of 48 bighas and 
the highest rate of ‘rent of neighbouring lands at present is Rs. 4, which 
according to the report of the Commissioner is Rs. 3. 

The question was whether the tenant would pay rent for the said entire 48 
bighas at the rate of Rs. 4 or Rs. 3 per bigha, according to the aforesaid 
contract upon which alone the plaintiff landlord relied in this suit : 

Held, (1) that the contract offended against section. 29 of the Bengal 
Tenancy Act. 

(2) that it was also without consideration and as such unenforceable, 

Held further, that the plaintiff landlord has aright to proceed under the 
law to enhance the rent provided he does not rely upon the Kabuliyat for 


that purpose. Sadananda Moral v. Basudeb Moral ... ons £02 
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Suit tor rent—Plea of eviction—Proof of eviction and of extent of such evic- 
tion lies on tenant ; see Dispos session eee aa 
` —— for rent for four years by one of the landlords who was registered T 
the Land Registration Act ; see Appeal, maintainability of ... isa 
~— instituted in the ordinary way—If can be continued in ae pau- 
peris—Court's power. 
A Court can allow a suit to be continued in forma pauperis after it has been 
instituted in the ordinary way. -Hafiz Mahammad Fateh Nasib v. 
Sk. Aminuddin sie 
—— instituted in the ordinary way can be continued in forma pauperis ; see 
Suit 
—— isa suit for recovery of rent and not for recovery of money Suit for 
recovery of excess cess in respect of a Putni Mehal together with 
damages on the basis of certain terms in a Kabuliat ; see Appeal, maini 
tainability of 


~-— on basis of final settlement of partnership accounts—Suit for rendition of: 


accounts barred by limitation ; see Suit, maintainability of .., 

—— to enforce vendor’s lien for unpaid purchase money—Decree, nature of— 
Transfer of Property Act, Sec. 100—Civil Procedure Code, O., 34 R. 15; 
see Vendor’s lien 

Tehslidar, right to take accounts from, for the sei of his service and the 
monies that may be found due from him, ifcan be transferred; see 
Transfer : 

Tenancy, if permanent, is a question of law ; see Second spral.. 

Tenure, sale of, in execution—Rent suit—Omission to implead as defendant 
one of the tenants in suit—Effect of sole incombranes not aici see 
Jurisdiction 

Testament, if annulled—Decelt practised onthe mind of the testatrix ally 
led by impression ; see Will ats Sve 

Testamentary incapacity— Mental weakness, when constitutes ; see Will ... 

Title, question of, if can be decided in a rent sult ; see Rent suit.. 

Transter—Transfer of right to sue for money ta be found due Pom Tehsil. 
dar on accounts taken—Transfer of Property Act (IV of 1882), 
Sec. 6(¢). 

A right to take atoni from the Tehsildar for the period of his service 
and the monies that may be found due from him, can be transferred, as 
such right is not a mere right to sue within the meaning of section 6(e) 
of the Transfer of Property Act, and the assignee is entitled to maintain 


a suit for such a purpose. 


So long as the transfer is limited to the right to sve for the money which 
may be found to be in the hands of the agent and is not meant to include 

a right to sue for damages on account of negligence or in the sense of 
monies which ought to have been in his hands were he diligent, the 
transfer cannot be said to be in respect of a mere right,to sue: Rajeswar 
Saha v. Sheikh Yadali too ie 
Transiter fee, landlord accepting, can pre-empt ; ses Proremption, apoliaüoa 


she r. 
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Transfer of Property Act, Sec. 6(e}—Transfer of mere right to sue— 
Transfer of right to sue forthe money which’ may be found to be ‘ii the 


hands‘of agent and nöt right t tov sue for damages on account of negli- : 


gende $ sds Transfer 


, Sec. 6(e) Transfer of right to sue e for money 
to be found due from Tehsildar on accounts taken; see Transfer -an 

a tena ea Sec. 76(g)—Duty of usufructuary mortgagee in 
possession to. keep proper accounts—Disallowance of interest when no 
such accounts maintained ; see Mortgage 








Transferee ior value, if without notice— Information as to what is going on ~ ~ 


“as regards contract for sale Making” no enquiry ; see Specific per- 

formance ` “3 
for value- without notice of contract, claiming to be -Burden of 

proof ; see Specific performance 

‘Trust—Jindian Trust Act, (II of 1882), Sec. 66—Ft rollowing ius eu 
Trust funds invested in trustee’s business—On insolvency of trustee, 
Official Assignee takes the assets subjecit to aa in Cai of the 
cestui que trust. ve + - 

Once a trust is established, the-right'of the cestui gue trust to follow the 
trust property or the proceeds thereof does not depend on a rightful or a 
wrongful disposition of the property by the trustee. As between the 
cestui que trust and the trustee, and all parties claiming under the trustee 
otherwise than by purchase for valuable consideration without notice, ail 
property belonging toa trust, however much it may be changed or 
altered in its nature or character, and all the fruit of such property, 
whether in its origina] or in its altered state, continues to be subject to 
or affected by the trust. x 

The defendant received a sum of Rs. 10,000 to be invested in his pies 
in the name of the plaintiff, then a minor, and it was so invested. Sub- 
sequently the defendant was adjudicated insolvent, and the Official 
Assignee sold his stock in trade and had funds in his hands divisible 
among the insolvent’s creditors. The plaintiff claimed preferential pay» 
ment in respect of the Rs. 10,000. 


Held, (allowing the claim), that the transaction being admittedly a trusty 


the plaintiff was entitled to a charge upon the sale proceeds in the hands 


of the Official Assignee. The Official’ Assignee of Madras v. T., 


Krishnaji Bhata tee ave 

funds invested i in trustee’s business—On insolvency of trustee, Official 
Assignee takes the assets subject to charge in favour of the cestui qua 
trust ; see Trust wae 

Under-raiyat —Notice of ejectment previous to amendment—Amended Ack 
coming into operation before expiry of the term of nottce—Bengal 
Tenancy Act, (VII of 1885 B. C.), Section 4gb (old) and 48e (nem)— 
New act if retrospectiv?. 





A notice was given by the Jand!ord ioan under tenant without any written 
lease under Section 49b of the Bengal Tenancy Act before its amendment 
by Act IV of 1928 to-quit at the end of the agricultural year fo'lowing 
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Under=ralyat—(Contd.), 

the year in which the notice was given and before the period of the 
notice expired, Section 4¢b was replaced and substantially altered by 
Section 48c of the new Act. The question arose whether the, new Act 
could affect the «ffect or operation of the notice : 

Held, that the amending Act did not contain any provision giving to it a 
retrospective operation. It did not affect the present cage and the present 
case was governed by the oid Act. Jiban Krishna Chakrabarty v. 








Abdul Kader Chowdhury As 
_—_—— acquiring right of occupancy by custom, if can be ejected—~ 
Registered lease ; see Ejectment on 
oe ae - holding under registered lease—Lease, expiry of—Acquisition 
of occupancy right by under-raiyat by custom : see Ejectment tre 
Undue influence—One person having unbounded influence over another—Such 
influence, exercise of ; sce Will ` ave one 
———— influence, when vitiates a will ; see Will T ees 
i — Influence exercised in exeetilng will, effect of ; sce Will... aie 


Valuation, splitting up—Flaint—Separate valuation for purposes of jurise. 
dicticn and Court-fees— Court Fees Act (VI1 of 1870), Section 7 (IV) 
Clause (c), if complied wita. 

Ina suit for a declaratory decree where consequential relief is prayed, 
which falls under section 7 {IV} (c) of the Court Fees Act, the plaintiff. is 
entitled to put his own valuation on such a suit, subject to sections 4 and 
9 of the Suits Valuation Act and he must do so by putting down one 
single ard entire sum a3 representing the value of the total reliefs sought 
by him. 

Where in a plaint it was stated ‘that for the purpose of ascertaining the 
jurisdiction of the Court the value of the reliets is laid at Rs. 7178-3 as. 
that is Rs. 5000 in deposit in the bank and Rs. 187-8 annas in interest 
thereon, altogether Rs 5187-3 annas, plus Rs. 6S1 the value of the two 
jotes and Rs. 1000 value of the zemindari, in all Rs. 7168-8 annas plus 
Rs 10 on account of the perminent injunction and a Court-fee of Rs, 20- 
12 annas is paid, being Rs. 20 for the prayer for declaration and annas 12 
for the permanent injunction.’ 


Held, that in putting the valuation for purposes of jurisdiction and Court- 
{fees the provisions of section 7(]V) clause (c) of the Court Fees Act were 
not strictly complied with and the splitting up of the valuation for the 
purposes of jurisdicticn and for the purposes of Court-fees was contrary 
to law Basanta Kumari Debya v, Nalini Nath Bhattacharjee ... 

Vendee, if forfeits his money-—Money paid to the vendor as advance (and not 
asa deposit or earnest) towards the price of goods to be supplied—~ 
Transaction falling through by reason of vendee’s default ; see Limi- 
tation 

Vendor’s lien—Sutt to enforce—Transfer of Property Act (v of 1882), 
Ste. 100—Civil Procedure Code, (Act V of 1908), order 34, rule 15— 
Indian Limitation Act (IX of 1908), Arts. 111, 116—-Decree in suit to 
enforce vendor's lien for unpaid purchass money—Vendee’s liability 
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Vendor’ s-lien—(Conii.). 
(for purposes of Art. 1:6, Limitation Act) arises ujon a registered 
contract. 

If a sult to enforce the vendor’s lien for unpaid purchase money and for a 
personal decree against the vendee for the deficiency is decreed. the Court 
should, under gection 100, Transfer ol Property Act, read with order 34, 
rule 15, Civil Procedure Code, pass a preliminary decree for sale as ina 
suit on a mortgage. 

In the case of a registered conveyance by way of sale the personal liability 
of the vendee (for the unpaid purchase money) arises, in virtue of such 
conveyance upon a contract in writing registered within the meaning of 
Art. 116: of the Limitation Act, Ram Raghubir Lal e. United 
Refineries (Burma) Ltd. 

Village pathway—2o year s user ; see Right of way i 

——— pathway, customary right in respect of, how established ; see Right of 
way nee 

Water Cess —Madras Irrigation Cess Act, (Mad. Act VII of 1865)--Ricer 
belonging to or works constructed by the Government—Right to leay 
water-cess. 

Under the Madras Irrigation Cess, Act 1855 as amended, the Government is 
not entitled to levy water-cegs unless it is shown either that the river from 
which the water was derived for irrigation belonged to the Government 
(i. a. that they, the Goverameat, owned the whole bed of the river), or 
that the water was supplied from works constructed by the Government. 
The Secretary of State for India in Council, Through the 
Collector of Tanjor2 v. S. Subramanya Ayyer, Trustee of the 
Rameswaram Devasthanam zi 

Water Cess, right to levy by Government—Madras Icrigatlon Cess Act ; see 
Water Cess ee wae 

Widow, Hindu, power of, to adopt, if dependent on the vesting or divesting 
of property ; see Hindu Law acy 

Widow’s power of adoption—Bombay School—Restriction ; sse Hindu 
Law Sis eee 

Will—Letters of administration of a lost Wil~Will not found at the time 
of testator’s death or traced afterwards—Proof of terms by parol soi- 
dence-—Presumption 

JE the terms of a Will are sought tobe proved by parol evidence, that 
evidence ought to be of extreme cogency such as to satisfy one beyond 
all reasonable doubt the testamentary intentions of the testator. 

Where ic could no: be established by evidence that a Will was found at the 
death of the testator or could be traced alter his death, the ordinary pre- 
sumption would be that it must have been revoked by the testator. 
Brajabala Dhar v. Netyamayee Biswas 

~~ — Probate, grant of —Considerations for. 


Where a Will Is propounded, the onus probaudi is on the party who pro- 
pounds the Will. It is for him to show that itis the act of the testator 
and the first point_to be aszertained is whether the Will was duly exe- 
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cuted. What is meant by ‘due execution’ is stated in Woomesh Chandra 

Biswas v. Raskmohini Dasi. If due execution is established, the next ` 

point for consideration is whether at the date of the death of the testator 

the Will was in existence, and, if it was not, then the ordinary prima 

fazie presumption is that it was destroyed by the testator with intention 

to revoke, This presumption is one which isalways rebuttable by the 

production of further and other evidence. Where the mental capacity of 

the testator is challenged by evidence to the effect that it is very doubtful 

whether the testator’s state of mind at tke time of the execution was 

such that he could have ‘duly executed’ the Will in ques.ion, the Court 

must be satisfied before granting probate tbat the testator was of sound 

disposing mind and did know and approve of the contents of the Will. 

In all testamentary acts performed in the last stages of one’s life the 

Court looks with vigilance and jealousy to the evidence by which they are 

supported. 

Ordinarily a party propounding a Will is bound to call one at least of the 
attesting witnesses if he can be produced, to prove ‘due execution’: Bat 
if such witness fails to prove ‘due execution’ the propounder is bound to 
call the other attesting witness or other attesting witnesses although the 
propounder may know that the other witness or other attesting witnesses 
are adversely disposed to the propounder, The propounder is not under 
any obligation to prove the execution of Will by calling all the attesting 
witnesses. The Court must be satisfied that the testator knew and 
approved of the contents of the Will at the time he signed the same and 
if the circumstances be as excite one’s suspicion, the fact of ‘due execu- 
tion’ of the Will by the testator is sufficient to prove that he knew and 
approved of its contents. This is subject to one qualification, namely, Ns 
that although the testator did know and approve of the contents of the. ~ 
Will, the Will may yet be refused probate, if it be proved that any fraud E 

- or undue influence had been practised or exercised on tbe testator in 
obtaining execution of the Will. Further a will procured by a party who 
is benefited by it, is not void, but this circumstance forms a just ground ` 
of suspicion against the document and calls upon the Court to be vigilant 
and jealous and unless clear and satisfactory proof be given that the Will 
contains the real intentions of the testator such Will will not be admitted - 
to probate. i : 

In considering whether a Will should be admitted to probate or not, itis - 
of the very first importance to remember at the time and always that a 
Will is not to be presumed to bea forgery primarily froma _ considera- 
tion of its contents, nor is it permissible for Court to hold that the cod- 
tents of the Will are so extraordinary that the Court ‘may safely allow. 

7 that circumstance to over-balance the direct or positive evidence as ` 
regards the execution of the Will. In other words, it is not permissible 
for the Court todo what Courts are often invited to do on behalf of 
objectors, namely, to make up the mind of Court’ about the iniquitous ` 
character of the contents of a Will and then to:look at the positive or 
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direct evidence in favour of the execution of the Will from that stand- 
point. Jotindra Nath Roy Chowdhury v. Sreemati Raj Lakhmi 
Debi ase wee tee 


Proof—Court, what to consider in granting probate—'Due execution — 
Effect of proving of —Terms of the Will, Court, if can consider aliunde— 
Suspicious circumstances. : 


What is meant by ‘due execution’ is discussed in Woomesh Chunder 
Bisvas v. Rash Mohini Dassi. It “implies that the testator was in such 
a state of L.iad as to be able to authorize, and to know he was authoriz- 
ing, the execution of a document as his Will, but also that he knew 
and approved of the contents of the instrument. " 


If the Court considers that the ‘due execution’ has been ‘proved, that in 


itself will amount toa finding that the testator with full knowledge of 
the claims of his relations upon his bounty, with the full knowledge of 
the state of his properties and with full knowledge of every material 
circumstance, had executed the Will. i 


If the Court is satisfied about the factum of execution, it is not entitled to .. 


pay exclusive attention to the terms of the Will, The Court must con- 
fine its attention exclusively to the due execution of the Will and coms 
to a conclusion one way or the other whether probate of the Will should 
he granted or not, irrespective of the rest of the evidence on the record. 
It has toconsider the question of the execution of the Will and direct its 
mind towards a close scrutiny of the evidence bearing on the question of 


the execution of the Will. But at the same time the Court is not to over- . 


look or disregard such elements of suspicion as may be brought to its 
notice. Where the circumstances are such as cast suspicion upon the fact 
of the execution of the Will, the Court, in examining the evidence’ bear- 
ing on that point will of necessity exercise the utmost vigilance and will 
insist upon the propounder removing all grounds of suspicion that might 
exist. The Court is to analyse the direct or positive evidence as regards 
the execution of the Will and try to test the accuracy of that evidence 
remembering all the time what are ihe real elements of suspicion which 
may attach to the execution of the Will. The Court is not to embark 


upon an enquiry as to whether or not the Will has been executed by- 


discussing seriatim and at considerable length the terms of the Will. It 
is not permissible toa Court of probate to consider aliunde the terms of 
the Will, to consider whether the relations who had natural and legitimats 
claims on the testator’s bounty, have been cut off altogether or not and 
then to consider the ‘due execution’ of. the Will with preconcieved ideas 


and to hold that the onus probandi had not been fully discharged by the | 


propounder and to refuse to grant probate of the Will. Shyam Sundar 
Debanshi v. Srimati Kamal Kumari Dast ast i 


-= Undue influence—False representation—Burden of proof. 


Ter Mukerji, J.: In order a mental weakness to be sufficient to constituto 
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testamentary incapacity, the incapacity must be gua -the Will in _ 
question. - ` 

- It is not because one person has unbounded influence over another that such . 
influence when exercised, even though it may be very bad indeed. is undue 
influence in the legal sense of the word. The Will, however brought 
about, either by good offices truly rendered to the executrix or by show of 
false affection or concern for the good and welfare-of the testatrix or by” 
using the testatrix as a means for securing a purely selfish end, must bo 
regarded as the expression of the testatrix’s own wishes. 

Per Mitter, f: tis not. enough to show that the testatrix’s Will. was 
dominated by the propounder but it must be shown further that the 
influence was exercised on the particular occasion and the Will was the 
result of that influence. f 

Per Mukerji, J: IfA, to whom bequest of entire estate of B was made 
knew that in all probability the latter would die first, the execution of 
mutual Wills cannot be held to have been vitiated unless A had the 
Intention to revoke her own Will immediately after and without B’s 
knowledge. 

‘t The amount of evidence which would induce a person of strong mind and 
in good health to make a Will according to the wishes of the persons 
who were inducing such a testator must be very much greater than the 
amount of inducement which would improperly influence the mind ofa 
person who was weak partly from mental infirmity and partly from ill 
health.” In the case of inducement by fraudulent misrepresentation the 
position is not different. 

Per Curiam: Where the Will was the result of the false representation 
that a large debt was owing by the testatrix to the propounder and thus 
inducing her to make the bequest of entire estate to the latter, it can not 
stand. ° ; 

Per Mitter, Y: Where the evidence shows tbat the testatrix was an 
Intelligent lady but at the same time impressionable, the onus is thrown 
on the caveator to prove either fraud or undue influence in obtaining the 
will, 

Deceit practised on the mind of the testatrix easily led by impression is 
sufficient to annul her testament.- ‘ f 
Fraud is no less detestable in law than open force. .Where ‘therefore the 
testatrix Is circumvented by fraud, the testament is of no more force than 

if she were constrained by fear. 

Although the testatrix did know and approve of ‘the. contents of the Wili: 
the paper may be refused probate if it be found:that fraud has been 
purposely practised on the testatrix in obtaining the execution thereof. 
Rai Nabagopal Sarkar Bahadur v, Mrs. Saralabala Mitter ... a 


—_— expression of testator's own wishes—Will brought about by good offices 

truly rendered to the executor ; see WIIl on Gy jı 
———, an expression of testator’s own wishes —Wil! brought about by using 

the testator ag a means for securing a purely selfish end ; see Will” on y 
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Will, an expression of testator’s own wishes— Will brought about by show of 
false affection ; see Will one nee 
, construction of—Will executed by testator on eve uf a journey—Will, 
if to remain operative after testator’s return ; see Hindu Law ie 
, if remains operative after testator’s return—Will executed by testator 
on eve of a journey ; see Hindu Law se 
, the result of false representation—Will invalid ; see Will .. ee 
, the result of influence exercised by the propounder on the particular 
occasion- Domination ; see Will ae 
, if to be admitted to probate—~Contents of Will extraordinary—Direct 
or positive evidence as regards execution of Will ; see Will ... ove 
, if to be adn itted to probate—Will not to be presumed to be forgery 
from consideration of its contents ; see Will 
, party propounding—Burden of proof , see Will fee vos 
procured by a party benefited, if void—Suspicion ; see Will... 
, propounder, if to prove execution by calling all attesting witnesses ; see 
Will 
„ party propounding the, what to prove ; see Will ses 
Winding-up—indsan Companies Act, (VII of 1913), Sec. 156—Voidable 
contract to tate shares —Effect of entry of name on Register of Members 
at commencement of winding-up—Application for removal of name from 
list of cantributories. 

A contract to take shares in a company may be void or voidable, but if at 
the commencement of the winding-up a person is, with his full knowledge 
and assent, entered on the Register of Members as the holder of such 
shares, it is too late for him to apply after the winding-up for the removal 
of his name from the list of contributories. On the winding-up, sec- 
tion 156 of the Indian Companies Act comes into play and his liability 
under that section to contribute in respect of the shares is absolute and 
arises ex lege (and not ex contractu) from the fact of his name being on 
the Register of Members. Hansraj Gupta v. N. P. Asthana 
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if prevents limitation from runnning in favour of persons 
indebted to the Company ; see Limitation 


.- see 
— 





proceedings, effect on running of statute of limitation as regards 
debtors to, and creditors of, the Company ; see Limitation 


see 
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At page 25 margin for “ Jotindra Nath Roy Chowdhury v. Sreemati 
Raj Lakshmi Debi” read Rajendra Nath Pramanik v. Sm. Tustu Moyee 


Dassi. ” 
At page 313 footnote for 21 M, L, J. 1 read 28 M. L, J. r. 


At page 387 footnote for 26 C. W. N. 814 read 26 C. W. N., 874. 


At page 609 footnote for I, L. R. 37 Bom. 492 read I. L, R. 27 Bom, 
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Indian Penal Code, sections 463, 464, 465—Forgery—Essential I L. R 56 Bom. 488. 


ingredient—Alteration in case-diary by Police Officer—Prosecution 1932. 
based on forged document—Complaint . under section 195(r) (c) ex 

Sanjib Ratnappa 
Criminal Procedure Code, if necessary. - Ronad and another 
One S, a Sub-Inspector of Police was charged under sections 330 Einperor: 


‘and 348 of the Indian Penal Code for having committed the above es 
offences in respect of certain suspects in a theft’ case. After pro- 

ceedings had been started against S, he altered his case-diary to 

create evidence in his favour. He was committed to the Court of 

Sessions under section 218 Indian Penal Code in addition to the 

‘above two sections. There the charge was altered and a fresh charge ` 

of forgery under section 465 was framed and the case ended ina 

COfiviction under dll the sections. There was an appeal to the ‘High 

Court, 


Held (ger Baker and Broomfield, JJ.) that no question of giving 
sanction under section 195 (1) (c) Criminal Procedure Code could 
arise for prosecution for forgery as the document was produced in 
Court not in connection with any other case but in a prosecution 
founded upon it. eh Te 


Bhan Vyankatesh, In re (1); Nalini Kanta Laha v. Anukul Ch. 
Laha (2) ; Kanhaiya Lal v, Bhagwan Das (3) and Noor Mahomad 
v. Kaikhosra (4), distinguished. 


Held further that the element of injury to an individual or to the 
public was au! essential ingredient in the definition of forgery. It is 
not enough if the’ deception has secured some advantage to the 
‘deceiver. . 

S. Re 
(1) (1925).1. L. R..49 Bom. 608. 
- (2) (1917y I. L. R. 44 Calc. 1002, 


(3) (1925) 1. L. R. 48 All. 6o. 
(4) (1902) 4 Bom, L. R. 268. 


“an 

I. L. R. 56 Bom. 387 
1991. 
et 


Parshottam Das 
Chunilal Shah 


vV 
The Firm of Bhagu- 
bai Nathubai. 


t. L. R. 56 Bom, 410 
1932, 
we 
Gangadhar Narayan 
Inamdar 
v. 
Prabhudha. 
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Civil Procedure Code, section 24, Sub-sections (1) and (4 \—Suit Jiled 
ina Court of Small Causes—Application for transfer to Sub- 
ordinate Judges Court—Extent of Small Cause Court—Powers of 
the latter not material, 


B filed a suit for Rs. goo odds at A in the Court of Small Causes 
against P, who filed a suit against B for Rs, 2000 odds in the First 
Class Subordinate Judge’s Court at A. P moved the District Court 
for the transfer of B’s suit to the Second Class Subordinate Judge’s 
Court where P’s suit has also been transferred for disposal as the 
issues involved were the same. On dismissal of his application 
P moved the High Court, 

Held (ger Baker and Nanavati, JJ.) that the High Court or the 
District Court had power to transfer a suit under section 24, Sub- 
section (1) from a Court of Small Causes to a regular Court. Sub- 
section (4) provided that such a suit should be tried as a Small Cause 
suit by the Court to which it was transferred and it was not necessary 
that the latter should have also small cause powers to try the same 
and it was enough if it had pecuniary jurisdiction to try the suit. 

Mungesa Mudaliar v. Venkata Kesavalu Chetey (1) not approved. 

Sukha v. Raghunath Das (2); Dulal Chandra Deby. Ram 
Narain Deb (3); ; Madhusudan v. Behari (4) and Badal Chandra 
Porkel y. Srikrishna De Nag (s), referred to. 


S: R, 
(1) (1929) 56 Mad. L. J. 649. (2) (1916) I. L. R. 39 All. 214. 
(3) (1904) I. L. R. 31 Cale. 1057. (4) (1918) 27 C. L J. 461. 


(5) (1928) I. L. R. 56 Calc, 588. 


Hindu Law-—Deed of gift by Hindu widow in favour of reversioner— 
Reservation in the deed for maintenance of widow and her daughter- 
in-law—Surrender, tf complete. 

One W died leaving his widow L and daughter K. He left 
immovable property consisting of 13 parcels of land measuring 231 
acres and 32 gunthas ‘ L mortgaged to H 9 out of 13 parcels of 
land. Thereafter L executed a deed of gift in favour of her daughter 
K, who was the next reversioner and thereby she gave K the estate 
inherited from her husband but reserved 42 acres and 31 gunthas 
for the maintenance of herself and her widowed daughter. K prede- 
ceased L. Long after L’s death the heirs of K brought a suit to 
redeem L’s mortgage. The first Court dismissed the suit and the 
lower appellate Court decreed it. The defendants appealed to High 
Court. 
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Held (fer Beaumont C. J. and Broomfield J.) that the deed of 
gift in the present case did not amount toa tctal suriender by a 
Hindu widow in favour of the reversioner but was a device to divide 
the estate with the reversioner. 
Case law on the question of surrender by a Hindu widow 
“reviewed. ` 
S. R. 


Indian Income Tax Act, sections 24, 66(3)—Claim of bad debi by 
creditor of Company—Not allowable till Company ceases to bea 
going concern. 


One D was assessed for the year 1929-30 by the Income Tax 
Officer under section 23(3) of the Act on his total income derived 
from interest on securities, house property, agency commission, 
directors’ fees, dividends etc. D claimed deduction of a certain sum 
as he was a partner in the firm ‘C’ and he had to contribute that 
amount as his share in the money required by the Company for 
payment to its creditors and that the financial position of the firm 
was sO bad that there was no hope of recovering the amount, 
The deduction was disallowed by the Income Tax Officer. After 
unsuccessful appeals to the Assistant Commissioner and Commis- 
sioner the assessee ultimately applied to the High Court under 
section 66(3)for relief. 

Held (fer Beaumont C. J. and Mirsa J.) that to constitute 
money due by a joint stock Company engaged in business a bad debt 
or a business loss to the creditor it is necessary that the Company 
should have ceased to be a going concern. 

S. R 


REVIEW. 


The Law of Partnership by N. Rajagopalachari, B. A, B. L 
Advocate, printed at the Madras Law Journal Press, Mylapore, 
Madras ; 1932 ; price Rs. 7. 

This is a short treatise on the law of Partnership in the light of 
the new Indian Partnership Act of 1932, and the plan on which the 
work has been executed has close resemblance to some of the 
famous Tagore Lectures on codified subjects. So itis likely to be 
veiy much appreciated asa general introduction to the study of 
partnership law, though it falls short of the requirements of an 
annotated edition of an Indian statute and in that way may not be 
of much attraction to the busy practitioners who naturally like to 


` 
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I. L. R. 56 Bom. 457 
1932. 
—— 
The Commissioner 
of Income Tax, 


Bombay Presidency 
v. i 
F. E. Dinshaw. 


‘dis 
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“have all the decided cases on the diverse aspects of each individual 
„section ofthe Act collected at one place with cross-references to 
‘analogous and connected laws. As to annotated editions -whick are 


constantly in requisition, we already have or are likely to have in 
near future quite a multitude of them, but we can scarcely expect 
to have a good many publications of the nature and description.of 
the book under review. So its value is great. The learned author 
has given a comprehensive ‘statement of the whole Jaw on the 


‘subject in a clear, concise and connected manner. with a clear 


indication of the development of the law in. the course of judicial 
decisions. One rare quality of the book is that the legal principles 
have been set forth upon actual perusal ofthe decided cases and not 
merely copied from the digests ani herdnotes of ‚cases or similar 
other sources as-is the case with most of the present day cheap 
-popular publications. The bearing of, other statutés on, the law of 
partnership has clearly been noted. Whenever the learced author 
-has noticed any defect in the wordings of a section he: has boldly 
criticised the same and has never shrinked from giving his frank 
opinion on the matter. For instance; he points out that the use of 


-the word gerson instead of  izdjvidua/ in the definition of the term 
_partnership in section 4 of the Actis unhappy. Without hazirding 
-any opinion on the matter, we can fairly say that there is consider- 


able force in the comments of the learned author. Instances of this 


l :3ort could be multiplied but for the shortness of .space at our 
command., In short the work is quite outside the common run of 


books. that we ordinarily come ‘across these days. In every line of 
it we perceive the vigorous operation of a very powerful, well- 
informed and analytic mind lucidly exposing the law. The text of 
the new Partnership Act has been given towards the close of the 
book for the convenience of the readers. The English Partnership 
Act and the repealed Chapter XI of the Indian Contract Act also 
-have been given to facilitate a comparative and historical study of 
the subject. The get-up of the book leaves nothing more to be 
desired. The price of the book though it does not quote the com- 
petition. rate cannot be called to be immoderate if we remember the 
difficulties-of a ‘conscientious and laborious: author in is matter of 
vying ye cheapness, : 


The Calcutta Law Journal, 
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Indian Income Tax Ad (XI of 1922), Secs. 3 and g(2)—Hindu }. LR, 55 Mad. 885 l 


h. 
- joint family carrying on business —Test of ‘residence.’ ner oa 
A Hindu joint family consisting of the father and manager, C, ila 


and his son had its permanent home at L in the Pudukottu State, The Commissioner of 
Income Tax, Madras 
where it had a money-lending ‘business and it carried on various Pa 
businesses at other places within and outside British India. C used V- S. K. S. Soma- 
zh : sundaram Chettiar. 
to visit the different centres of business and ‘in the course of -such —— 
supervision tours he stayed occasionally at Madura—one of the l 
‘places of business within British’ India—-and there resided in the, 
business premises which had a kitchen and other conveniences of a 
residential house. The Income Tax Officer sought to assess the 
joint family in respect of the income received in British India from 
the foreign businesses on the ground that it was resident in British 
India. This led to a reference under section 66(2) of the act by the 
Commissioner of Income Tax to the High Court. 
Held (per Beasley C. J, Ramesam and Cornish JJ.) that the 
" circumstances of the case constituted some evidence on which the 
residence of the family could be said to be at Madura within British 
India. 
Held further, that the isa as to the residence of a joint 
family cannot depend upon the nature of income it gets. The 
family should be said to reside in all those Planes where the mem- 
bers of the family live. 
S. Re 





Indian Income Tax Act (XI of 1922), Secs. 101) and 4o—Business; I. L. R. 55 Mad. 891 


-carried on by guardian for benefit of wards and partly for benefit saa e 
- of wards and partly for that of guardian—Mode of assessment— 1932. 
Section 3— Association, meaning of. ‘The Commissioner of 


One S died leaving behind him his widow and 7 children, one pss Madras 


Under the Indian Succession Act his widow got one-third share and Mrs. J. v. V- Saldanha. 


6n 
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the children two thirds of his estate which consisted of coffee plan- 
tations, house properties and one-third share in a firm of coffee 
curers. The widow was originally assessed on the basis that the 
whole income accrued to her. Onher objection she was assessed 
in 1928 on her oné-third share, the children being assessed sepa- 
rately. Subsequently in 1930 there wasa notice upon her to sub- 
‘mit returns of her income for two previous years from the business 
for revision of the assessment on the ground that it was all one 
business, She was assessed accordingly and this resulted ultimately 
in a reference to.the High Court under section 66(2). 

Held (ger Beasley C. J, Ramesam and Cornish JJ.) that 
section 40 and the ‘following sections of the Income Tax Act were 
enabling sections. But the existence of section 40 cahnot prevent 
an assessment under section to(1) ‘if it is ‘otherwise. justified. 


` Held, further, that where a guardian or trustee carried on busi- 


` ness the benefit of which ultimately went to a ward or partly to the 


guardian or partly to the ward, the business could be assessed as a 
singlé business. 


“ Association” in section 3 merely meansa group. When one 


i business i is carried on with the combined resources of several indivi- 


L L. R. 55 Mad. 903 
Full Bench. 


1932. 


In Re Syamo ) Maha 


Patro aed aa another. 


naman 


duals ‘it _may be regarded as one, business by an association. of 
individuals. ` 


S. R. 


va 


Code of Criminal Procedure, Sec. 162—RKxpression “ statement made 
by any person” —If includes the statement of accused during 
investigation. 


Two persons were convicted of the murder of a child or the 
sake of jewels on her person. One of the items of evinence relied 
upon was evidence that both the accused before their arrest made 
statements to, the „police either directly or indirectly through 


„strangers in the presence of the police which led to the discovery of 
‘the jewels. In appeal before the High Court objection was taken to 


the admission of this evidence as they were statements to the police 
during investigation. The Division Bench referred the matter to the 
Full Bench for decision. f f l 

Held (ger Reilly, Ayyar and Chetti, JJ.) that the expression 
“statement made by any person ”- in section 162 of the Code of 


$ a 
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Criminal Procedure includes a. statement made by a person accused 
of the offence under investigation. 

Asimuddy v. Emperor.(1) not followed. 
‘S.R. l 


(1) (1926) I. L. R. 54 Cal, 237. Sut 


7" 


Execution proceedings—Appzal against orders in—Substitution of IL.R. 55 Mi Mad. 1006 


legal representatives of deceased respondents—Rules of abatement, 
applicable—Code of Civil ATE Order XXII— Limitation 
Ad, Arts. 177 and 18r. : ee 


t 

There were four appeals. against orders. for rateable distribution 
of the proceeds of a sale in an execution petition on the file of the 
District Court. . The judgment-debtor “was the appellant. The 
decree-holder. died in, ,June‘1930, and no steps ‘were taken to bring 
his legal representatives onthe record till January 1932. The 
judgment-debtor contended that there was no rule of abatement in 
appeals against orders made in execution proceedings. 

Held (ger Reilly and Ayyar, JJ.) that the rules of abatement in 


Order XXII apply to appeals against orders made in execution- 


proceedings and such an appeal is , not itself a proceeding in execu- 
tion of a decree or order within the meaning of rule 12 Order XXII 
and that an application to bring on the record the legal representa- 
tive of a deceased respondent in an appeal of this nature is governed 
by article 177, not by article 181 of schedule I of the Limitation 
Act, aioe 

S. R. 


to 23 


Code of Criminal Procedure, section 4g1—Power of High Court to 
award costs. l 


A petition was filed before the High Court praying that a writ of 
Habeas Corpus may be issued to the’ respondents for production of 
the petitioner’s minor son' and also that an injunction may be issued 
restraining the respondents from giving: “the said son in _‘Rnasriage. 
The petition was withdrawn. 

Held (ger Coutts Trotter 'C.J., Beasley and Walsh, JJ.) that 
costs are a creature of statute or statutory rules and as such in the 
absence ofeither the High Court has no power to award costs in 
proceedings under section 491 Criminal Procedure Code, 

S R. Sy 


Neg 


Ro 
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I. L. R, 55 Mad. 1049 
1928. 


Ramammal 
v. 
Vijayaraghavalu. 


au 


THE. CALÇUTTA LAW “JOURNAL. [Vou LVI. 


REVIEW. . ù ae 


The Indian Partnership Act, 1932, by L. B. Bhopatkar, 
M. A, LL. B. Advocate, High Court, Bombay, published by Mr. 
Laxman Balyant Bhopatkar, Sadashiv Peth, Poona ; 19a ae 
Rs. 5. 


This is another addition to the long list of annotated editions 
of the new Partnership Act. Itis no doubta very healthy sign of 
the time, that we are daily having new recruitments to our galaxy of 
annotators and commentators of statute law. In the specific publi- 
cation under review; the impression we` have ‘received about its 
merit by going through somé parts of it emboldens’ us to say that 
the learned author has, as expected of a veteran educationist like 
him,really - succeeded in producing, an altogether creditable piece of 


. work, ‘Though he has not’ encymbered ' his, book with too much 


citation of decided cases, he has set- forth the law with extreme 
lucidity and meticulous care, always explaining the fundamental 
principles on which the different sections of the Act are based and 
analysing the legal ideas and propositions into their component 


> parts, so that in applying the law one may at once know what vary- 
‘ing circumstances will attract the operation of which particular 


section of the Act, The learned author is a professor of law and it 
is but quite natural that a production from his pen should smack of 
a student’s text book. His whole endeavour has been to instil into 
the minds of his readers an intelligent understanding of the basic 
principles of the law and not to catalogue a number of legal dicta or 
formulas deducible from adjudged cases. The book may not very 
much appeal to the case-hunters, yet its value to the students and 
beginners is incalculable. We have every belief that the book will 
prove highly useful to those for whom it has-been intended. 


» 
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sah as OF IMMOVEABLE PROPERTY, IF INCLUDES 
i A MORTGAGE. 


It may i be stated that the question whether a mort- 
gage can be regarded as immoveable property for all purposes, 
is, perhaps, a point which is not altogether free from difficulty, 
Thus where a testator bequeaths all his immoveable property to 
one and the rest of his’ properties to another, a controversy may 
naturally arise between them with regard to the ownership of 
mortgages whether with or without possession. The decision must 
consequently rest on the solution of the question if a mortgage 
per se constitutes “immoveable property” or does it come under 
the denomination of “moveable property” in the eye of law. 
Such a point does not appear to have been directly raised and 
decided in any reported decision of our Courts and may be regarded 
as res integra, 

The definition of “immoveable property” in Section 3 of the 
Transfer of Property Act (Act IV of 1882) runs thus: 

“TImmoveable property” does not include standing timber, 
growing crops or grass, 

Subsection 6 of Section 2 of the Registration Act (Act XVI 
of 1908) lays down: 

“Immoveable properly ” includes land, buildings, hereditary 
allowances, rights to ways, lights, ferries, fisheries or any other 
benefit to arise out of land and things attached to the earth but 
not standing timber, growing crops nor gtass. 

The definition given in Section 3 (25) of the General Clauses 
‘Act (Act X of 1897) is as follows : 

“Immoveable property shall include land, „benefits to arise 
out of land, and things attached to the earth or permanently 
fastened to anything attached to the earth. 

Side by side we may have a look at the definitions of “real 
and personal estate ” as given in the English Wills Act 1837 (x Vict. 
c. 26) which are as follows : 


, 
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The words “ Real Estate ” shall extend to manors, advowsons, 

messuages, lands, tithes, rents and hereditaments, whether freehold, 
customary freehold, tenant, right customary or copyhold, or to any 
other tenure, and whether corporeal, incorporeal, or personal, and 
to any undivided share thereof, and to any estate, right or interest 
(other than a chattel interest) therein. The words “ Personal 
Estate” shall extend to leasehold estates, and other chattels real, 
and also to monies, shares of Government and other funds, secu- 
tities for money (being not real estates) debts, choses in action, 
rights, credits, goods and all other property whatsoever, which ‘by 
law devolves upon the executor or administrator, and to any share 
or interest therein. oe : 

In order to examine these definitidns pro fanzo it is necessary 
to notice particularly the words ‘fany other benefit to arise out 
of land” in Section 2(6) of the Registration Act, and ‘the words 
“benefits to arise out of land” in Section 25(3) of the General 
Clauses Act. The words “and to estate, right or interest (other 
‘than a chattel interest) therein ” in the definition of “ real estate” 
and the words “ securities for money (being not real estate)” in 
that of “ personal estate ” also deserve some attention for the pre- 
sent purpose. It must however be remembered that the term 
“ immoveable property” comprehends all that would be real pro- 
perty according to English law, and possibly more. See Maharana 
Futiehsang ji Jaswantsangji v. Dessai Kuliiacraiji Hekvomutraye 
(1). . 

It may be observed in imine that the fact that a mortgagee has 
some interest in the subject matter of the mortgage (which is im- 
moveable property) is so plain a matter that it needs no further ela- 
boration. So whatever may be the exact nature of the property as 
a whole, there is. no doubt that it is at all events an interest in 
immoveable property. It has thus been held that a mortgage debt 
is immoveable property both for the purposes of Section 54 of 
the Transfer of Property, Act as also for the purpose of Sec- 
tion 17(b) of the Registration Act. See Sakhinuddin Saha v. Sonaulla 
Sarkar’ (2), where a reference has been made to the remarks 
‘of Dr. Ghose in his well-known treatise on the Law of Mortgages 
in India (Fourth Edition, Volume I, page 72). The learned 
author remarks “ Whatever may be the form of the mortgage, it 
Operates as a transfer of an interest in the land which is given as 
security.” In the second volume of the same work (at page 729) 


(1) (1873) at W. R. 178 (181); 13 B. L. Re 254 (P. C.), 
(2) (1918) 22 C. W. N. 6415 27 C. L. J. 453; 45 1. C. 986, 
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it is said that “a mortgage on land is immoveable property” and 
.teference has been made to J# re Hoyles (1). This conclusion is 
also supported by the rulings of the Bombay High Court in 
Ganapat Pandurang vy. Adarji Dadabhai (2) and Johormal v. 
Lejram (3). Therefore the interest of a mortgagee is plainly an 
intangible thing within the meaning ol Section 54 of the Transfer of 
Property Act. Mutsaddi Lal v. Muhammad Hanef (4). In Paresh 
Nath Singha v. Nabogopal Chattopadhya (5), it has been held that 
the interest of a simple mortgagee ina tenure or holding sold in 
execution of a decree for ‘arrears of rent due in respect of it is 
entitled to make an application under Section 3roA of the Civil 
Procedure Code of 1882 (which corresponds to rule 89 of 
Order XXI of the Civil Procedure Code of 1908). This has been 
followed in Bank of Upper India v. Fanny Skinner (6). Sir 
Bhashyam Ayyanger who was a party to the decision in Ramasami 
. Patter vy. Chennan Asare (7) observed: “The right of a simple 
mortgagee in the property mortgaged is in my opinion only an 
intangible thing like a charge on immoveable property within the 
meaning of Section 54 of the Transfer of Propery Act” and he 
.refused to.concur in the decision in Swbramanian v. Perumal 
Reddi (8) where a contrary view was held. That the General 
Clauses Act and the Transfer of Property Act speak of a mortgage 
debt as an interest in immoveable property has also, been conceded 
in Wataraja Aiyar v. The South Indian Bank Limited (9). 

The opinion expressed in the preceding decisions is also 
supported by the following rulings viz, Oficial Receiver v, 
Lakshman Aiyar (10), Balguru Moorthy Chetty v. R. Naguls 
Chetty (11), Imperial Bank of India v. Bengal National Bank 
Limited (12), The last mentioned case was takenin appeal, before 
their Lordships of the Judicial Committee of Privy Council and 


(1) [1912] 1 Ch. 179. (2) (1877) I. L, R, 3 Bom. 312. 
(3) (1892) “I. L. R. 17 Bom. 236 at p. 252. ` 
(4) (1912) 10 A. L. J. 167; 151. C. 853% Å 
(5) (1906) I. L: R. a9 Cale. 1 (F. 'B.). 
(6) (1928) I. L. R. 5I All. 494; 119 I. C. 241 © 27'A. L. J. 279; A I.R. 
(1929) AU. 161, z , 
(7) (1901) I. L. R. 24 Mad. 450. 
(8) (1893) I. L. R. 18 Mad. 454. . 
{9) (giz) I. L. R. 37 Mad 51; 22 M. L.J. 105; 10 M. L.,T, 503; 
{1911) 2M. W. N, 590. : 
(10) (1921) 41 M. L. J. 453- 
(11) (1921) 41 M. L. Je 267 ; (1921) M. W. N. 602; 14 L. W. 191, 
~ (1a) (1930) “LiL. R. 58 Cale. 136; 34 C. W. N. 605. 


, 
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reading the judgment of their Lordships as a whole it is obvious 
that the law as enunciated above was practically adhered to. 
Though the observation of Lord Atkin, who delivered the judg- 
ment may apparently lead to some confusion but applying the 
remarks to the facts of that particular case, there is nothing which 
militates against the view expressed in the foregoing cases. The 
observation is as follows: “ The debts may be secured whether 
on immoveable property or on merchandise : they must be wholly ` 
secured or partly secured : the security may have been given when 
the debt was created or later but in any case the debts exist as 
moveable property and do not if secured, become identified with 
the security’ or transformed into land in the one case or merchandise 
on the other. The separation between debt and security is well 
established.” See Jmperial Bank of India v. Bengal National 
Bank Limited (1) So a mortgage debt, so long as it is charged 
upon immoveable properly may consistently be regarded as 
immoveable property. Vide Sewa Ram v. Dheru Shak(2). In 
Manelal Ranchod v. Motibhai Hemabhai (3), it has been held 
that in the case of a usufructuary mortgage, the interest of a 
mortgagee is undoubtedly an interest in immoveable property. 
See also Muni Lal v. Kishore Chand Kanshi Ram (4). It may 
not be out of place to mention here that the mortgagee’s right in 
land has been held to be within the definition of land as given in 
the Punjab Alienation of Land Act (Act XIII of 1900). See 
Radha v. Ayudhia Parshad (5) and Karam Tlahi v. Gulab 
Rai (6). 

Next we proceed to discuss those cases in which a contrary 
view seems to have been taken. In Baty Nath Lohea v, Benoyen- 
dra Nath Palit (7), it was held that a decree upon a mort- 
gage was incapable of being described or regarded as immove- 
able property and an application for setting aside the sale of 
that decree was not competent. In Umrao Singh v. Lal Singh (8), 


(1) (1931) 54C. L. J. 117; 35 C. W. N. 1034; 194.1. C. 651; A. I. R. 1931 
P. C. 245 ; 33 Bom. L. R. 1338 ; 6r M. L. Je 589 (P. C.). 

(2) (1913) 79 P. W. R. 1913 ; 125 P. L. R. 1913 ; 181. C. 318. 

(3) (1911) I, L. R. 35 Bom. 288 ; 13 Bom. L. R. 233. 

(4) (1927) 103 I. C. 742; A. I. R. 1927 Lah, 373;9 Lah. L. J. 157; 
28 P. L. R. 325. ' i 

(5) (1932) 141 I. Ca 404. 

(6) (1916) ` 39 P. R. 1916 ; 33 I. C. 960 ; 102 P, W. R. 1916. 

(7) (1900) 6C. W.N. 5. 

(8) (1924) I. L. R. 46 All. 917; 80 I. C. 890; 22A. L.J. 840; A.LR. 
[1924] All. 796. 
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a simple mortgage bond was considered “moveable” and 
tule 89 of Order XXI Civil Procedure Code was held to be 
inapplicable. The last mentioned case was not followed in 
Bank of Upper India v. Fanny Skinner (1), noted above and follow- 
ing the Full Bench decision in Paresh Nath Singha v. Nabogopal 
Chattopadhya (2), it was held that a mortgagee’s interest is really 
an interest in immoveable property and therefore a sale thereof 
can only be effected by means of a registered deed of transfer. 
Referring to the first mentioned case, Baijnath Lohea v. Benoyen- 
dra Nath Palit (3), it may be submitted that the point under 
discussion is not directly hit by it and accordingly requires no 
further comment. 

Turning to’ the English decision Ze the Goods of Gates (4), 
it appears that a bequest by a testator of all his money has the 
effect of disposing of his mortgage debt as well, although in Zaylor 
v. Zweedi (5), money has been considered to be that which is 
either in hand or at a Bank. It appears that in a number of 
English cases, it has been held that a devise of land prima facie 
includes whatever estate or interest the testator has in that land 
except mortgage debts charged on the land or any interest therein 
but the latter may pass if the intention is shown, See the cases 
cited in Halsbury’s Laws of England, Volume 28, page Jor“ 
Possibly these cases have been decided on particular facts disclosed 
by construing the respective Wills in each case. Moreover none 
of these cases can be said to have a direct bearing on the subject 
under discussion. On the other hand we must bear in mind that 
.the term “ immoveable property ” as defined in the various Acts of 
the Indian Legislature comprehends more than what would be 
teal property according to English law. Therefore it seems that 
these English decisions cannot negative the proposition that a 
mortgage debt is in reality an interest in immoveable property. 

In Chowdhury Suressur Misser v, Musti. Mohesh Rani Mesrain 
(6), mortgages were treated as moveable properties. The remarks of 
Fletcher J. were as follows; “Under the Hindu law as under English , 
law a mortgage is treated as personal or moveable property, the 


(1) (1998) N L.R. 51 All. 494; 119 I C.aqt;27A.L.Ja79; A. LR. 
1929 All. 161. $ 

(2) (1906) I. L. R. a9 Calc. 1 (F. B.}. 

(3) (1900) 6C. W.N. 5. 

(4) [1928] P. 128. 

(5) £1943} 1 Ch. 73C. A. 

5) (1915) 20C. W.N. 142; 311. C. 983. 
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land.-being -considered as merely a pledge or security for the 
money lent.” It however appears that the decision did not rest 
on this ground alone, inasmuch. as his Lordship next proceeded 
to say; “Further it is to be noticed in the fourth schedule to 
the plaint, the plaintiffs treat the mortgages as moveable property, 
the two decrees mentioned in the fourth schedule being decrees on 
mortgages” (at page 146 of 20 C. W. N.). In this connection it 
is also submitted that under the Hindu Law, the term .“immoveable 
property ” does connote property outside the terms ‘of the various- 
‘enactments hereinbefore mentioned. A nibandha or corody has 
‘all the incidents of immoveable property applied to it. The illu- 
strations given in Mitakshara (1, s, 4) show it to kea benefit 
derived from land. Therefore it is respectfully submitted that the 
observation as to a mortgage being treated as moveable property 
under the Hindu Law does not appear to Le strictly correct. 


The following cases, no doubt, establish the proposition that 
for the purpose of an attachment in execution, a mortgage debt is 
‘always regarded as “moveable property” to which the provisions 
of rule 46 of Order 21, Civil Procedure Code applies, viz. Banta v. 
Genda Singh (1), Abdul Majid. v. Mahammad Faisulla (2), 
“Karimunnessa v. Phul Chand (3), Lal Umrao Singh v. Lal Singh 
(4), Baldev Dhanrup Marvadi v. Ram Chandra Balvant Kulkarni 
(s) Faravadi Bholanath v. Bai Kashi (6), Debendra Kumar 
‘Mandal v. Rup- Lall Das (7), Kasinath Das v. Sadasiv. Patnaik 
-(8), Maniappa Naik v., Subramania Ayyan (9), Chulleb Putikayil 
Nammad v.: Othenam. Nambiar (1c), Nataraja Aiyar .y. The 
South- Indian Bank -Limited (11), Dharanidhar Roy v. P.. D. 
Sethi (12), Shak Mohammad -Yusuf v. Lachhmi Narain (13), 
Sri Ram v. Nantra. Mal (14) -and .. Gajadhar Rai .v. 
Bechraj Marwari (x5). Among these. decisions, the cases 
of Abdul Majid (2), „7 Karimnnnessa (3) and Lal Umrao 
Singh (4) werė- not” followed in. Bank of Upper India v. mew 


1) (1908) 11. C. 450; 18 P. R. 1909 ; 22 P. W 999. 
Ee RSZ Al 1. 89. á (a) (850) 1. k- R. 15 All. 134. 


{2) (1890) L L. 
+ 2) 890) IL L. R EA 917; 80 IL C. 890 ; 22 A. L. J. 840, ALR 
1924 All. 796. 

(5) (1893) I. L. R. 19 Bom. J321. 

(6) (1901) I. L. R. 26 Bomo hos ; 4 Bom. L. R. 18. 

(7) 0886) 1. L. R. 12 Cal. 546. (8) (1893) I. L. R. 20 Calca 805. 

(9) (1894) 1. L. R. :8 Mad. 439. (10) (1904) 20 1 c "508 ; a7 M. L. J. 239. 


(11) G91) I L. R. 37 Mad. 51; 22'M. id 105 ; 10 M. L. T. 503; 
(1911) 2 M. W. N. 590. ' 
(12) (1933) we. W. N. 439. 
(13) (1918) 50 1.C. 157; 60. L. J.49; 21 0. C. 400. 
(14) (1930) 128I. C. 2374; A.L R. 1930 Oudh 473 ; 7O "W. N. . 
(1§) (1931) I. R. 1991 Pat 169 ; 130 1. C. 265; À. IR - 1931 Pate t 
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Skinner (x) supra, The decision in' Banta v. Genda Singh (3) 
was also distinguished in Sewa Ram v. Dheru Shak (3) and 
“the cases Chowdhury Suressur Misser (4), Banta v. Genda (2) 
Chslledb Putikayil Nammad (5) were considered by Harrison and 
Dalip Singh'JJ. in Muni Lal v. Kishore Chand Kanshi Ram (6), 
.who observed that it was unnecessary to decide whether these rulings 
are correct or otherwise. The case was, however, disposed of on 
the finding : * Now it is clear from the definition in the Transfer of 
Property Act as well as on general principles that a mortgage is an 
interest in Jand and at any rate it is perfectly clear that a mortgage 
with ‘possession is an interest in land.” The observation of 
Kensington J. in Sewa Ram v. Dheru Shak (3) seems to furnish an 
opposite answer ‘and thus obviates the difficulty created by these 
rulings, Kensington J. expressed himself thus : “ It does not follow 
that b ecause a mortgage debt is to be treated as moveable property 
for the purpose of an attachment under Rule 46 of Order XXI, Civil 
Procedure Code, it should therefore be considered as moveable 
property in all cases. ” 

In conclusion, although it will be presumptuous to express any 
definite opinion regarding the question in the abstract but in the 
light of the various decisions and the state of law referred to above, 
may pause to think if there is any sufficient reason why a bequest 
‘ ofimmoveable property should not comprise mortgages as well. 


Sylhet. Labanya Chandra Goswami. 
gh (1938) I. L. R, 51 “AIL 494; 1191. C. 241 ; 27 A. L. J. 279 ; As I. R. 1929 


payee C. 450; 18 P. R 1909; 22 P. W. R. 1909. 

t3) (1913) 79 P. W. R. 1913 ; 125 P. L. R- 1913; 18 L C. 318. 
(4) (1915) 20 C. W. N. 142; 31 L C. 3 

(5) (1904)2 6 I. C. 508 ; a7 M. L.J.2 


39- 
R (6) (1927)103 .C Tas A, I. R. 1927 Lah. 373 ; 9 Lah. L. J. 157; a8 P. L, 
. 325. 
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Transfer of Property Act ( IV of 1882), Section ef 4) (b)—Buyers 
suit for possession——Purchase moneyiunpaid—Conditional decree 
not ‘proper—Charge may be incorporated in the decree, 

One S had-four daughters A, B,C, and D. He conveyed his 
house by registered sale deed to A for Rs. 1,000 in t920 and Wied in 
1921, In 1924 A bronght.a suit against her sisters to recover 
possession of the house. B admitted her claim- and C and D dis- 
puted the sale. The Subordinate Judge held that the sale fwas 
proved but no consideration was paid and gave a decree to A sub- 
ject to her paying Cand D Rs. 500 or else she will have only half 


I. L. R. 56 Bom. 556 


1931. 

Need 
Baslingawa Revan- 
shidappa Umbarji} 

Ve 
Chinnava Kari- 
basappa. 


16% 


L L. R. 57 Bom. 40. 
1932. 
Dag 
Tulsidas Jesingbhai 
Pari 
v. 
Vaghela Ralsingji 
:Falabhai. 
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share in the house. That decision was upheld by the District Judge 
and Baker, J and there was a Letters Patent Appeal. 

Held (fer Patkar and Bariee JJ.) that a conditional decree for 
possession as was given was not proper but a decree could be 


. passed incorporating the statutory charge under Section 55(4) (b) 


of the Transfer of Property Act in. favour of the vendor for the 
unpaid purchase money. 

Velayutha Chetty v. Gobindaswami aiken (2), Velayutha Chetty 
v. Gobindaswami Naiken (2) and Krishnamma y, Mali (3), followed. 

Nilmadhab Parhi v. Hara Prosad Parhi (4), Shib Lal v. Bhag- 
wan Das (5) and Baijnath Singh v. Paltu (6), dissented from. 

Held further that the statutory charge given by section 55(4) (b) 
stands on a different footing from the vendor’s lien. 

It is not open to the Courts in India to apply any equitable. 
doctrine by analogy so as to modify or override the mandatory pro- 
visions of an Indian Statute. 

Arif v. Jadunath (7) followed. 


S. R. 
(1) (1907) I. L. R. 30 Mad. 524. (a) (1910) I. L. R. 34 Mad. 543. 
(3) (1920) I. L. R. 43 Mad. 712. (4) (1913) 17 C. W. N. 1161. 
(5) (1888) I. L. R. z1 All. 244. (9) (1908) a k- R. 30 All 125. 


(7) (1931) L. L. R. 58 Cal. 1235: L. R. 581. - 


Hindu Law—Sale by de facto guardian—Minors property—Lezal 
necessity. 

V’s ancestors and one H were the joint owners of a certain pro- 
perty. In 1876 H with the consent of V’s father mortgaged that 
property to M, father of P. In'191r9 P suppressing the fact of mort- 
gage to her father sold the property to D. In 1921 D to perfect his 
title obtained a-sale deed from B, who was the mother’s sister and 
also a defacto guardian of R, minor heir of the mortgagor H. R 
thereupon died while still a minor. 

In 1924 D was deolared an insolvent and the property vested in 
two receivers. In 1925 S piachaies the property in dispute from the 
receivers. 

In 1925 V, as heir of R sued to redeem the mortgage of 1876. 
The Subordinate Judge decreed the suit as B was only a defacto and 
not de jure guardianof R. The matter was ultimately referred to 
the Full Bench. 

Held by the Full Bench (, 7™ Beaumont C. J., Patkar and Barlee 
JJ.) (Beaumont C. J. dissenting) that under Hindu Law a de facto 
guardian of a minor could validly sell the property of the minor to a 
third person for legal necessity. 

Limbaji Ravji v. Rahi (1) overruled. 

S, R. 
(1) (1925) 49 Bom, 576. 
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FORM AND FORUM OF DIVORCE CAUSES BROUGHT BY 
MUSLIM WIVES. 


[BY amr. ABUL HUSSAIN, M. A., M. L. ADVOCATE, HIGH COURT 
CALCUTTA] 


The order passed by His ‘Lordship, Mr. Justice Guha in Xabik 
Gasi v. Madari Bibi (1) has raised considerable doubt in the 
matrimonial jurisdiction hitherto exercised by District Judges as 
Kazis entertaining applications of aggrieved muhammadan wives, 
seeking divorce under the provisions of Muhammadan law 
on the grounds of cruelty, desertion, impotency, laan (imprecation 
i e. false accusation of adultery against the wife) and on other 
contingencies recognised by Muhammadan Law as valid grounds 
entitling the wives to divorce. The order was made by His Lord- 
ship on the applicant’s prayer for withdrawing her application. 
The questions that were likely to be agitated in the matter, there- 
fore, were left undecided by His Lordship. His Lordship, how- 
ever, doubted the matrimonial jurisdiction of the Kazi vested in 
the District Judges and the applicability of the procedure prescribed 
by Muhammadan law. The order as passed by His Lordship has 
been received by the Bench and the Bar as a decision affecting 
the matrimonial jurisdiction of District Judges. .I am told that 
already some District Judge ‘has dismissed certain applications 
pending before him for consideration of the question whether on 
the allegations made therein the applicants (wives) would be 
entitled to divorce. It is not unlikely that the opposing husbands 
will use that order for the purpose of harrassing their wives, who 
will now be driven from post to pillar. His Lordship has simply 
doubted the form and forum of the cause brought by Madari Bibi 
but has not indicated definitely what will be the proper form and 
forum of her cause. Until the form and forum are definitely settled 
either by legislation or by a judicial decision, His Lordship’s order, 
I am afraid will be given the force of a decision and will be abused 


(1) (1933) 57 C. L. J. 106, 


1891 THE CALCUTTA LAW JOURNAL, [Von LVİİ. 


against the aggrieved wives for whom cheap and expeditious remedy 
is contemplated by Muhammadan law before the Kasi. In the 

pre-British India Kazis used to exercise matrimonial jurisdiction in 
granting and refusing divorce prayed for by aggrieved wives. I have 
. searched in vain for any Regulation or Act that has abrogated that 

jurisdiction in British India. Act XI of 1864 has abolished the 
office of the Kazi but no Act or Regulation has abolished the 
” matrimonial jurisdiction of the Kezi as contemplated in Muham- 
madan law, and as exercised in Muhammadan states in India and 
outside. Law relating to the function of a Kazi as a matrimonial 
Judge can not be separated from the Muhammadan law of marriage, 
preserved to the Muhammadan subjects of His Majesty in British 
India by Regulations, which have not been repealed. The 
Regulation I of 1780 by Sec. 27 enacted “that in all suits regarding 
inheritance, marsriage and caste and other religious usages or 
institutions the laws of the Koran with respect to Muhammadans 
and those of the S/as¢er with respect to Gentoos shall be invariably 
adhered to.” 


This was re-enacted in the following year in the revised code, 
with the addition of the word “ succession.” In 1793 Sec. 15 of 
Regulation IV of the Bengal Code enacted the same thing. 


Itis now clear that law relating to Muslim marriage is in full 
operation in British India. This law means the whole law. 
‘relating to marriage and its disssolution including the law of 
‘procedure in accordance with which marriage is to be contracted 
‘and dissolved. . It involves substantial right of the spouses to the 
special procedure laid down in Muhammadan law. It is preserved 
‘and administered in British India as a special law. There is no 
statute that has limited the aforesaid legal sanction only to the 
substantive portion of Muslim Jaw of marriage and divorce. In 
fact, in most cases procedural law of Muslim marriage can not be 
‘separated from substantive portion thereof without violating and 
rendering nugatory the substantive law of marriage preserved in tact 
by British Sovereignty to the Muslims. The procedure laid down 
to govern the formalities of marriage and divorce is special and 
‘inseparably bound up with the substantive portion of the law of 
marriage. While the British policy preserved the law of marriage, 
it certainly did not contemplate to abolish the special procedure 
contemplated and insisted on therein.. On the other hand, it is 
“clear from Sec, 4of the Civil Procedure Code, that such special 
jurisdiction has been saved and preserved. The section runs thus : 


“In the absence of any specific provision to the contrary 


t 
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nothing in this code shall be deemed to limit or otherwise affect any ' 


special or local law now inforce or any special jurisdiction or power 
conferred on any special form of procedure prescribed by or under 
any other law for the time being in force.” 

Muslim law of marriage insists on the jurisdiction of the Kazi 
and also on the special procedure to be adopted by the Kazi in 
cases where wives seek divorce on the grounds stated above. 
Civil Procedure Code has not laid down any provision abrogating 
the matrimonial jurisdiction of the Kazi, nor has it set up any 
special jurisdiction or procedure to govern the causes of Muslim 
wives seeking divorce, nor has it treated such matrimonial causes 
as ordinary civil causes. Therefore the matrimonial jurisdiction of 
the Kazi and the procedure to be followed by him asa matrimonial 
judge have been preserved as the law of marriage, preserved to the 
Muhammadans includes the provisions laying down the special 
jurisdiction and procedure governing matrimonial cases. Under the 
circumstances, any order or decision of a court of justice in violation 
of ‘the procedure laid down by Muhammadan law of marriage, 
would, I am afraid, be u/fra vires. It will not be out of place 
to bear in mind that special procedure governing formalities in 


other branches of Muhammadan law has been recognised and ` 


followed in British Indian courts e. g. law relating to gift, pre- 
emption, proof of marriage, option of puberty, remarriage of Hindu 
wife, converted to Islam, with a Muhammadan during the lifetime 
of her former Hindu husband [Jn the‘matter of Ram- kumari) (1)] 
and so on. 

In the case under review His Lordship seems to have thought 
that in the cause brought by Madari Bibi, seeking divorce, Muham- 
madan law of procedure dces not apply and that such cause should 
conform to the procedure of a British Indian Court. His Lord- 
ship has furtker observed that Madari Bibi should have renewed 
her prayer “in the proper form; and according to law.” Upon this 
the following questions arise ; viz :, 

(1) What is the procedure to be followed ?: 

(2) What will be the proper form of her cause ? 

(3) Weat is the law relating to the forum of her cause ? 

© (4) What is the law according -to which her prayer should-be 
Tenewéd ? à 

(5) How to value her cause s andjunder what law ? 

Let me attempt to answer these questions oné by one. 

(1) - Procedure: There is no doubt that the court in deciding 
the complaint of the wife against her husband must Ha with 

(1) (1891) I. L. R. 18 Calc. 264. . f : 


x 
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the Civil Procedure Code and Indian Evidence Act with regard 
to matters relating to and the manner of summoning the husband 
to answer the wife’s complaint and taking evidence and so on. 
But the special procedure laid down in Muhammadan law for deter- 
mining the issue raised in each particular case can not be said 
to have been abrogated by any Regulation or Act or judicial 
decision. As for instance, complaint of impotency has to be 
decided in accordance with the procedure laid down in Muham- 
maden law. In the case of Md. lbrahim v, Altafuunessa (1) His 
Lordship Suleiman, C. J. of Allahabad, has observed. f 

“The right of the husband to bave an opportunity of demonstra- 
ting that he is not impotent is not a rule of procedure but 
a substantial right recognised by Muhammadan law.” 

Similarly the procedure laid down to decide the issue of /aan, 
desertion, cruelty is inseparable from the substantive part of 
the law of marriage preserved to Muslims of British India. 

(2) Form of the cause: The cause brought by the wife is 
in fhe nature of a complaint made to the Kazi. It should be made 
therefore in the form of an application, which she could make even 
orally to the Kazi of Muhammadan times. (Ameer Ali Vol. II, 
` p. 581, 583). The case of Jameela decided by the Prophet him- 
self offers a precedent. She orally complained to the Prophet 
about her dislike for her husband. She was granted the relief 
viz; the tie of marriage was dissolved. Considering the position 
of women of pre-Islamic era, the Prophet was naturally anxious 
to make the Kazi, by his own personal example, more easily acces- 
sible ‘by aggrieved women seeking divorce from their cruel and 
oppressive husbands. There is no reason why the muslim women 
of British India, who are. not in a better position, should be 
deprived of such an easy access to the Kazi. Women require 
‘aS much protection as minors, lunatics and insolvents. The 
Muhammadan law entrust the Kazi with the duty of protecting 
and safeguarding the interests of women. In England, the Court 
of Chancery looked afler the interest of women. Civil Procedure 
Code, Suits Valuation Act and Court Fees Act are silent about 
the form of the divorce causes, brought by Muhammadan wives, 
An aggrieved woman stands ‘in the position of a complainant in 
a criminal proceeding. Therefore, in the absence of prescirb- 
ing any special form of the wives’ complaints, section 4 of the 
Civil Procedure Code will come to save the special procedure 
and special jurisdiction governing divorce causes in accordance 


(1) (1925) I. L. R. 47 AH. 243, 
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with Muhammadan law. Her complaint should be made 
by way of a simple application as prescribed by Muhammadan law. 

(3) Forum: According to Muhammadan law, the Kazi’s 
court would be tbe forum. The Regulations of 1793 remodelled 
the constitution of the courts for administration of civil and criminal 
justice in British India.. The jurisdictition of the Kazi was merged 
in the new courts established under the Regulations. Now the 
question is where was the matrimonial jurisdiction of the Kazi 
of the Pre-British India located. Regulation III of 1793 provided 
for 23 zillah and 3 city courts, each to be presided by a single 
judge, who was invested with the functions of the modern District 
Judge and District Magistrate. In his office asa civil Judge, he 
was empowered to take cognisance of all suits respecting succes- 
sion or right to real or personal property, ...... s Etc, marriage, 
caste etc. In him was merged the jurisdiction of the Kazi as 
matrimonial Judge by this Regulation. He is now the District 
Judge. Subsequent to this Regulation there wis no Regulation 
or Act whereby munsiffs or officers below the Zillah Judges were 
empowered to take cognisance of matrimonial causes. For Anglo- 
Indians Indian Divorce Act IV of 1869 invested the District Judges 
with the jurisdiction in Divorce and Matrimonial causes. There 
is therefore no room for doubt that in the present scheme of 
judicial organisation in British India none but the District Judge 
can be said to possess matrimonial jurisdiction to be exercised 
in divorce causes brought by Muhammadan wives. ‘The obserya- 
tion found in Atimannessa Bibi v. Abdul Sobhan (x)is pee! an 
obiter dictum. 

The District Judges having thus been invested with the juris- 
diction can not refuse to entertain the applications made by 
aggrieved Muslim wives. He should treat such applications as he 
does treat applications for appointment of guardians, probate and 
Insolvency. The orders passed op those applications are neces- 
sarily appealable, he being the court of first instance. Section 
ao of Reg. III of 1793 made his orders or decrees appealable 
to the Provincial courtsand now to the High .Court (Provincial 
courts having been abolished in 1829). The appeal will ‘be 
classed as a miscellaneous appeal as in cases arising from the 
exercise of special jurisdiction by District Judges, because the 
order passed on applications for Divorce are -made in the exercise 
ofa special jurisdiction vested in him by Muhammadan law and 
by British Regulations, ; 

It is to be noted, however, here that pure divorce causes in 

(1) (1915) a2 C. L. J. 577. 
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which the wife can not. divorce herself under the sanction of law 
or under contract but depends on the order of the Kazi to effect 
divorce, should be distinguished from those in which the wife can 
attain the status of a divorced wife by exercising delegated autho- 
rity, given her in the contract or by exercising the option of 
puberty. In these latter cases the Kazi has nothing left to be 
done. The wife in such cases can divorce herself and can remarry 
in due. time without obtaining a judicial imprimatur from the 
Kazi. She has got to go to the Kazi only in cases where she can not 
herself divorce. Of course, for future safety, the wife divorcing 
herself may seek a decree for declaration that she has attained 
the status of a divorced wife and that the husband has no right to 
claim her as his lawfully married wife. For this relief, she should 
go tothe ordinary civil court, as the subjectmatter, strictly speak- 
ing, can not be brought under matrimonial jurisdiction. The 
form of her relief is covered.by section 42 of Specific Relief Act. 
Such -causes are clearly regular suits which the wives can bring 
in munsiff courts framing them in the form of declaratory suits with 
prayer for consequential relief viz: fora permanent injunction to 
issue against the husband restraining him from claiming her as his 
wife. This leads us to the question of valuation discussed below. 
-, (4) Law governing the cause of Divorce: From what is poin- 
ted out with regard to the original sanction preserving Muslim 
law of marriage and form of Her cause, there is no room for any 
doubt that the wife’s prayer should be made in accordance with 
Muhammadan law to the District Judge as Kazi exercising special 
matrimonial jurisdictiop, which is saved by section 4 of the Civil 
Procedure Code. , 

(5) Valuation and Court fee: There is no provision in the 
Court Fees Act and Suits Valuation Act governing divorce causes 
brought by muslim wives. Therefore the question of valuation 
and court fee on the basis thereof does not arise in pure divorce 
cases in which the simple prayer is for an order dissolving the, 
matriage tie. The prayer should be stamped with /12/ twelve 
annas court fee as ordinary applications as Insolvency petitions 
and petitions for the appointment of a guardian for minors or other 
miscellaneous petitions not covered by Court fees Act. 

¿But the other class of cases come under the Court Fees Act, 
section 7 clause iv (c), (d). The valuation rests with the Plaintiff 
wife.. She may value it at Rs. 5/ (Five) only for declaration and 
injunction and stamp the plaint accordingly. f 
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The Code of Civil Procedure, Vols I & II: By V.V. 
Chitaley and K. N. Annaji ‘Rao, published by the All India Reporter 
Ltd., Nagpur ; .1933, price Rs, 24. 

This is an exhaustive and at the same time a highly critical and 
- analytical commentary on the. Civil Procedure Code. Indeed, it 
-is'a colossal end encyclopedic publication of varied informations 

~and is well calculated to considerably lighten the task of lawyers 
and judges who have every day to deal with a number of difficult 
„and controversial questions of procedure. It will not be far from 
-the truth to say that from the professional point of view, whatever 
-might be the view-point of the students of law in the matter, the 
‘lawyers were, for some time past, practically going without that 
type of work on procedure as is indispensably necessary for ascer- 
‘tainment of the real state of the law in respect of the complicated, 
difficult and doubtful questions of procedural law that very often 
arise for determination and decision in our law Courts. Thus, 
-the present publication has removed a long-felt real want. There 
area good many points of excellence in the book. It givesa 
correct exposition of the law and explains the underlying principle 
of every rule enacted in the Code. Ignorance or non-apprecia- 
tion of the reason of a rule of law is often responsible for misappli- 
cation thereof, and it has very rightly been said by an eminent 
jurist of the Age that he knoweth not the law who knoweth not 
-the reason thereof. The book takes full cognisance of this fact, 
and the learned authors have always endeavoured to state the 
essence of every section in the Code ina most effective form and 
language. For instance, while dealing the question of res judicata, 
itis told at the very outset that the rule is one of convenience and 
not of absolute justice and further that its object is to see an end 
of litigation (fnis lititium) and to prevent repeated vexation. 
Res judicata simply means that things once decided cannot be 
decided again. How many of the judicial errors might have easily 
been averted if these fundamental ideas involved in the rule had 
been kept in the fore front of a judge’s mind. To help understand- 
. „ing of the basic principle of a section, the ‘words of the statute, 
-especially in the case of the more important sections, have been 
‘very carefully analysed and critically commented on. The-excel- 
lence of the book will be most apparent when one goes through 
the summary statement of the present state of the law regarding 
a particular subject in allits aspects and the net resultant of the 
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judicial decisions regarding the same; In this connection reference 
may be made to the 2x heads of specification, at pp. 1002-08 of the 
book, enumerating the different classes of cases in which our Courts 
have interfered in revision on the ground of illegality or material 
irregularity in the exercise of Court’s jurisdiction. This shows 
how readily one can find out the law on a particular point with 
the help of this book. In wealth of case-law, the publication is 
unique. All the decided cases, whereever reported, have been 
incorporated in the book in their appropriate places and this has 
been done without sacrificing the thread of reasoning or the lucidity 
of the comments. The reader will go through the myriads of 
adjudged cases without any feeling of bewilderment, and pick and 
choose his references without much hunting or fumbling. The 
cases have been divided into groups according to the legal princi 
ples involved in them and at the same time the distinctive feature 
of each individual case has been sufficiently indicated in the foot- 
note and this will enable the reader to get hold of his particular 
authority on a moment’s notice. Another remarkable point of 
merit in the book is that it has taken notice ofthe conflictsof . 
judicial decisions and has discussed the merits and demerits of the 
respective cases and have always suggested what ought to be 
the correct view of the law. Where there is a difference of opinions 
_ in the different High Courts the prevalent opinion of each High 
Court with reasons therefor has been separately shown, so that a 
lawyer may forthwith discover the law of his own Province. While 
attempting to deal with the subject in a scientific and logical 
manner, the learned authors have not omitted to utilise the techni- 
ques of modern system of editing, such as classification of the 
legal topics in paragraphs with bold head lines, parallel references, 
culling out important words and phrases from the sections and 
clustering together all the cases turning upon them. One sure 
proof of the work being highly methodical is that the work looks 
like the handiwork of a single writer, although the magnitude of 
the work must have called for the services of a number of hands, 
and it is because the same uniform method has guided all the hands 
that the homogeneity of the work has been maintained. In short, 
we have only unstinted praise for the learning and industry 
exhibited by the learned authors in the compilation of the work, 
The work has been executed with extreme neatness, and the 
printing is very clear. The appearance of the work is also very 
decent. We have little doubt that henceforth this will be the book 
of constant reference on matters of procedure. 


The Calcutta Law Journal, 
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Katyayanasmriti on Vyavahara (Law and Procedure) 
by P. V. Kane, M. A, LL. Mọ, 1933. Price Rs. 4 i 


Every student of Hindu Law, and every Indologist will welcome 
this excellent work of Mr. Kane. Itis well-known to students of 
Smriti that a very small fraction of the numerous Smriti works which 
we find referred to in the various text books survives intact. For-a 
long time past, in fact, already before the times of Jimutavahana 
and Devanna Bhatta, who themselves derived some of the Smriti 
texts- from authorilative Nibandhas like those of Dharaswara, Smriti 
scholars ha® lost the habit of looking up original works and acquired 
that óf taking their texts from Nibandhas. This resulted in the 
gradual disuetude and disappearance of the bulk of the Smriti works 
leaving behind only a handful of outstanding works on which great 
commentaries had been written and a few stray books here and 
there which have been dug out of oblivion by the assiduous research 
of scholars. 

Katyayana’s Smriti is one of those works which have been lost, 
it would seem, irrevocably. Yet even a casual student-of Sanskrit 
law books cannot but be struck by the vast influence of Katyanana’s 
Smrition the evolution of Hindu Law. Every commentary and 
Nibandha is full of a great number of quotations from his work 
covering all branches of law and, in respect of the law of procedure 

“and other technical matters Katyayana together with Brihaspati 
and Yama are practically the only authorities referred to, besides 
Yajnavalkya and Narada. 

The first attempt to reconstruct, in some measure, these lost 
Smritis was made by Julius Jolly who published the text and the 
translation of the reconstructed Brihaspati. He had also contem- 
plated a similar reconstruction of Katyayana, but did not accom- 
plisb the work. An edition of Katyayana was published before this 
from Calcutta. Mr. Kane has made his work more exhaustive and 
has culled his texts from various authorities including printed works 
as well as manuscripts like the Todarananda Vyavahara-Saukhya, 


` 
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The result is a work which will be of immense assistance 
to historical students of Hindu Law. The learned author has 
collected as many as 973 verses, a fewof them being only half 
verses, only from the Rajadharma and Vyavahara sections. When 

` we rememter that Yajnavalkya has ‘not more than 68 verses on 
Rajadharma and 607 on Vyavahara, and Narada has only 948 verses, - 
we can appreciate that the texts collected must contain the bulk of 
Katyayana’s entire chapter on Vyavahara, At any rate these are all 
the texts of Katyayana that have survived and it would be fair to 
make an estimate of Katyayana as a law giver on the basis of this 
work, 

In his introduction the learned author has attempted to make 
such an estimate, by bringing out the salient characteristics of 
Katyayana’s texts and by a comparison with Justinian whom the 
author considers to te Katyayana’s contemporary. One could have 
wished this estimate to be fu`ler but possibly that has been left out 
to be done in the author’s future work on the History of Dharma- 
sasira. The real estimate of Katyayana can only, be made when we 
compare him with his predecessors and indicate the lines along 
which he led the further development of Jaw. And for such a com- 
parison we'should have the texts of some other authors, notably 
‘Yama reconstructed similarly. Even a superficial study discloses 
some aspects of the special position of Katyayana. One can see at 
once what a great development the laws of procedure and evidence 
had at his hands. His predecessors clearly were Yajnavalkya, Narada 
and Brihaspati. We can see by what great bounds the law has 
developed from Vajnavalkya to Narada, from Narada to Brihaspati 
and from Brihaspati to Katyayana, 

In Katyayana we have the law of procedure developed by a 
practical lawyer who sheds most archaisms and lays down a pro- 
cedural code and jurisprudence which might put many more 
modern systems to shame. ‘The law of evidence is largely shorn of 
archaisms by Brihaspati who gives an importance to documentary 
evidence which marksa definite stage of development in the law 
When wecome to Katyayana we find this process of refinement 
carried still further with all the subtlety of a hair splitting lawyer 
and ordeal is definitely shut out where human evidence, oral or 
documentary is available. Katyayana’s work was really the starting 
point of the development of the procedural law as we find it in the 
great Nibandhas 

One other important contribution of Katyayana may here be 
noticed. ‘That is with reference to the women’s right of inheritance. 
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Gautama recognises the`wife’s right to inheritance if she seeks to 
raise issue by Niyoga. Already in Vishnu she is recognised as heir 
irrespective of Niyoga. Vishnu in this, as in other matters is closely 
followed by Yajnavalkya. And then we finda text of Vrihat Manu 
which istof interest. It says; 


wy waa wa: Meat aa RaT | 
WaT zanna wqadsl wha T 


“The sonless wife who keeps her husband’s bed (unsullied) and 
keeps to her vow (of widowhood), gives him (her husband’s) pindas 
and takes his entire share (of the inheritance). ” 

Brihaspati too lays down the same rule and assigns, as a reason, 
that the wife is half the body of the husband, and therefore none 
else can take the inheritance when half the body is alive. 

Katyayana follows in the same strain—Dut with a difference. 
He takes up the text of Vriddha Manu and alters the second 
-hemistich. His verse is— 

sya was wat: weet at fea | 
ganmi ae SAT: Se, F: Il 
- i Verse 92r 

“A sonless (widow) keeping the bed of her husband (unsullied) 
and residing with her Gurus and being self controlled should enjoy 
(her husband's property) ¢// her death ; after her the heirs (of her 
husband) should get it.” 

This is followed up by other verses which develop the thesis that 
women get only a limited interest jor /iye in property inherited from 
their husbands and only when they live with the father-in-law. 
Every one knows how these texts of Katyayana became the chief 
support -of a school of jurists whose later representatives are Jimuta- 
vahana and Devanna Bhatta, 

These and other illustrations show that Kayana work was 
written at a time when Hindu society was passing through a critical 
period of its history and new social conditions called for a new 
orientation of legal ideas, Katyayana’s importance lay in giving 
expression to these new ideas and the great vogue that the work 
had, as is evidenced by the great mass of quotations in the Niban- 
dhas, is due to the fact that Katyayana laid down the law that was 
needed by society in its then environments. 

We are not quite sure that the comparison which the learned 
author has made with the work of Justinian is either useful or quite 
just. The worth of a great work on law lies not in how it 
compares with other works in other societies, but in what function 
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it fulfils in the history of the system it was born in. Apart from 
that, the comparigon that the author makes misses the different 
characters and scopes of Justinian’s Corpus Juris and the work of 
Katyayana. And, lastly, we think thatin comparing Katyayana 
with Justinian be does not take into consideration the chief charac- 
teristic by reasonof which the Corpus Juris claims pre-eminence . 
among the law-books of the world. As Ihering points out in his 
Geist der Romischen Rechts, Justinian’s chief merit is less in the 
nature and richness of its contents, which it is keaten by the Talmud, 
but in the systematic and scientific classification which has furnished 
the model to the modern science of jurisprudence and to the Ency- 
clopedia of continental jurists. In that Justinian stands unbeaten, 

Nevertheless, Katyayana’s great merits asa jurist and lawgiver 
in comparison with his contemporaries and later jurists stand out 
pre-eminent and the learned author has done well to draw pointed 
attention to some of his outstanding points of excellence. 

The text has been well edited and the references are very com- 
prehensive and precise. We have tested the completeness of the 
work by reference to about a Hundred texts taken at random from 
various text books and have never failed to find them in the work 
under review. The order of these texts as quoted in the different’ 
Nibandhas sometimes vary. The order of the texts and the arrange- 
ment adopted by the learned author are generally satisfactory. It 
would have been advantageous if the variations in the order of texts 
in the various commentaries had been noted. 

The author has not only carefully edited the text and given full 
references to the various commentaries where each text occurs but 
also taken great care to provide (1) an alphabetical index of texts 
(2) an index of Sanskrit terms (3) a general subject index. These 
have greatly added to the value’of the book for purposes of refer- 
ence. But one misses very much the enumeration of the various 
titles in the list of contents, : 

Altogether the work is a monument of patient research’ and is 

~ bound to have great value for historical students of Hindu Law. 


The Law of Limitation in British India by Dr. Radhabinod 
Pal, M. A., D. Lọ, published by Messrs. N. M. Ray Chowdhury 
& Co., rr College Square, Calcutta, 1933 ; price Rs. 16. 

From the very moment of its first announcement, the mem- 
bers of the legal profession have been looking forward with great 
eagerness for the actual appearance of this publication, and now 
that their expectations have been fulfilled they will undoubtedly 
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welcome it with an equal amount of joy. As expected of an 
eminent doctor of law, twice appointed a Tagore Professor, like 
its learned author, the present publication is sure to occupy a 
very high position in the legal literature of the country and is 
bound to be regarded as a magnum opus onthe law of Limitation 
and will henceforth be in constant use by all the branches of the 
legal profession, It is a scholarly production from start to finish 
and at the same time a store-house of all informations concerning 
the time-limil of actions in Court. In fact, it marks the revival 
of the old classical style of annotations of Indian Statutes, and 
may be characterised as a courageous attempt to arrest the rapid 
degeneration of legal commentaries into mere catalogues of re- 
ported case, resulting from the widespread spirit of commercialism 
which, by setting up an unholy competition between scholarly and 
erudite publications on the one hand, and mere mechanical pro- 
ductions on the other, has to a great extent brought about com- 
pulsory retirement of our noble band of commentators from the 
field of activity. A mere bead-roll of cases, however useful for 
the purpose of quick handling and speedy disposal of cases, is 
of doubtful efficacy in the proper administration of justice and 
the reason for this is obvious ; unless one fully knows the basic 
principles of every legal idea, superficial similarity between two 
sets of circumstances might attract the application of the same 
judicial precedent, although judged in the light of deeper princi- 
ples, the two sets of facts might be so fundamentally different 
that the application of a common rule to them might produce 
ridiculous results. The learned Doctor is ever mindful of such 
possibilities and has successfully averted them by always provid- 
ing for his legal propositions warrants in principles traced to 
their logical end or to the remotest historical background. His 
book contains a complete statement of the law as it now stands 
on a proper and sensible interpretation of the language of the 
satute or asa result of judicial construction with full explanation 
and discussion of the reasons. why it should be so. The learned- 
author has taken great pains-to show how the law has come to 
assume its present form passing through its different stages of- 
evolution from the earliest times and for this purpose he has 
employed comparative methods, taking comprehensive glimpses 
into the laws of other times and other lands, with all their merits 
and demerits and all their points of coincidence and divergence. 
His commentaries are always very terse and vigorous and -at 
the same time lucid and to the point, In cases of diversity of judicial 
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opinions, the” learned author has always tried to accurately. weigh 
the soundness of each shade of opinion and, in the first place, 
has tried to explain away the apparent conflict and reconcile them, 
but where he has found that impossible he has recognised their 
separate existence with comments of hisown. Wherever necessary 
the differences of opinion have been shown with their territorial 
colourings, so that every lawyer may at once know what is the 
prevalent opinion of his own High Court. The book is quite 
up to date and all the recent amendments of the Act have been 
duly incorporated. It contains an exhaustive collection of the 
reported cases practically without any omission, so much so that 
even the so-called unauthorised reports have been freely laid 
under contribution. Foreign decisions of importance have also 
received their due share of attention and their bearing on the 
Indian law has been fully explained. One noticeable feature 
of the case law is their chronogical arrangement, and this must 
considerably help the unravelment of the evolution of the law: 
Another point worthy of notice about them is that the cases 
dealing with special points have been treated with particular 
reference to their special circumstances, so that their authority 
may be confined within their limited range. The lerrned author 
is at his best when knotty problems necessitating discussion of 
juristic principles presented themselves for consideration and 
treatment in the book, because it is in respect of such matters 
that we finda fuller display of the mental vigour and the intel- 
lectual resources of the learned author. For instance, when 
we turn to the question of acquisition of ownership by posses- 
sion and read his very learned notes on sections 26 and 28, or 
on Articles 142 and 144 of fhe Act, we at once realise wherein 
the excellence of the book lies. Exhibition of the fundamental 
legal concepts in very thick types is a new- invention so far as 
we are aware, and its utility can scarcely. be overestimated. The 
marginal notes, suitable captions, a carefully -prepared index, 
appendices giving a complete collection of the relevant English 
and. Indian Statutes bearing on the question of-limitatian are 
among the other noticeable features of the book and must have 
added manifold to-its utility. The publishers part of the duty 
too -has been admirably performed, because the get-up of the book, 
its. neat execution and its typographical arrangement are all quite 
satisfactory. In short, we have nothing but praise for this admirable 
work and we can safely recommend it to the legal public. 
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Index to the Imperial and Fengal Council Acts and the 
Ordinances compiled by Manibhusan Majumdar, M. A., B. L., 1933 
Price Rs, 2. 


This is a useful publication especially in these days of extreme 
legislative activities. Nowadays, it bas become well nigh impossible 
for a lawyer to keep himself atreast with the progress of the statute 
law in consequence of the frequent amendments introduced by the 
Legislature. The learned author has rendered a distinct service to 
the legal profession by bringing out his index, which he seems to 
have prepared with meticulous care. With the help of this index, a 
a lawyer will now be ina position to ascertain at a glance all the 
‘subsequent changes in each individual Act. The method adopted 
in the book is simple and sensible. The repealed Acts have been 
shown in italics and all the relevant dates showing the publication 
ofan Act or the commencement of its operation and the page 
references cf the Gezettes in which the Acts or their amendments 
or the Statements of their Reasons and Objects were published have 
been set forth in the book. The learned author has done well in 
explaining in the front page the abbreviations he has used in the 
body of the book, so that his notes may not be unintelligible to the 
lawyers making use of it. The publication seems to have been com- 
piled only for the lawyers of this Province asthe local Acts of the 
other Provinces do not appear to have been taken notice of. It 
would have been better if it had been made an all India publication, 
-but perhaps tke non-availability of the Gazettes of the other Pro- 

vinces operated to moderate the ambition of the learned author. 
‘The get-up of the book is fairly well, We draw the attention of the 
legal profession to its existence. 
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THE LATE MR. D. N. MITRA. 





At the early age of 43 years, Mr. D, N. Mitra, Barrister-at-law, 
widely known as Professor of the University Law College, passed 
away all on a sudden at his father-in-law’s place on the rst. of April 
last. It is our painful duty to speak of his demise. 


Born on the rst of September 1889, Mr. Mitra was a member of 
a distinguished family. His father, late Ambika Charan Mitra, was 
a distinguished lawyer and leader of the Hooghly Par in his time. 
Mr. Mitra had a distinguished career. Deciding to follow his father’s 
profession he left for England in r910 where he obtained the B. sc. 
and LL. B. degrees with honours’ from the London University. In 
1g12 he was called to the Bar and in 1913 he enrolled himself as an 
‘Advocate of the Calcutta High Court. Soon after his enrolment he 
was selected a Professor of the University Law College where he 
worked with considerable reputation till bis death. 


He was very popular with the students and was an ardent enthu- 
.Siast and lover of sports. He was connected with the University as a 
member of the Faculty of Law and of the Board of Studies in Law 
for several years and in all matters connected with the College and 
the University he always used to take keen interest. Up till the end 
.of his life he devoted himself for the social and intellectual welfare 
of the students. He was serving as the President of the University 
Law College Union for the last two years and won for bim respect 
and confidence of the students of his College. The death of sucha 
man is undoubtedly a great loss, specially to the student com- 
munity. 

He has left behind him his widow, old mother and three 
brothers, two of whom are advocates of this Court. 

Mr. Mitra will long be remembered by his friends and students 


for whom he never spared himself whenever his: services were 
required. 


Reference in Court. 


Mr. H. D. Boze on behalf of the Bar Library, Mr, Narendra 
Kumar Basu on behalf of the Bar Association and Mr. Ganesh De 
on behalf of the Incorporated Law Society mentioned the death 
of Mr. D. N. Mitra, before His Lordship, the Acting Chief 
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Justice of Bengal and Mr. ieee se K. Ghose on Monday, the 
3rd April, 1933. 


The Acting Chief Justice, Sir C. C. Ghose, in reply said :— 


“Mr. Bose, Mr. Basu and Mr. Dey. Both my learned brother 
and myself are profoundly shocked and grieved to hear of the 
tragic death of Mr. Debendra Nath Mitter who was from 1913 and 
until Saturday last a member of the Calcutta Bar and who had 
distinguished himself in the various spheres of life in which he 
was interested. A man of transparent honesty, great industry 
and considerable ability, he had a promising career before him 
and that he should have been cut offin the prime of life in cir- 
cumstances which you have recounted isto all of usa matter of 
thé most poignant grief and the deepest regret. It is on such 
occasions that one realizes that these things are beyond finite 
human understanding. 


“I knew Mr. Mitter well almost from the very day that he join- 
ed the Calcutta Bar and I knew of his activities both within and 
outside this Court. He had an extraordinary hold over the Post Gra- 
duate students of Calcutta and especially over the students attend- 
ing the University Law College. He hada fair practice on the 
Original Side and for many years he had beena most successful 
teacher of law in the University Law College ; but not content 
with discharging his duties as a Professor of Law during certain 
stated hours, he devoted himself to making the lives of all those 
students who were within the reach of his influence, and especially 
those who had come to this great city from different parts of Bengal, 
useful and happy. I know also of this, that he took an abiding 
interest in all those other activities which go to make life cheerful 
amidst the wear and stress of work from year’s end to yéar’s end. 
I know also of this, that he was the friend of all who were at the 
Calcutta Bar and that he had no enemy. It was only the other 
day that I and the other Judges received from him an invitation 
to a function which is to come off on Wednesday next, and little 
did we.dream that he was to pass away so suddenly on Saturday 
last. As somebody has said, on occassions like this words are 
absolutely useless. But we want you to know that our hearts go 
forth with the deepest sympathy and the since rest condolence 
to the lonely widow he has left behind, to his two brothers, 
Mr. M. N. Mitter of the Calcutta Bar, Mr. Bijan Behari Mitter 
who is an advocate on the Appellate Side and to his father-in-law, 
Mr. K. C. Dey who was for many years a member of the Indian 
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Civil Service, at whose house he died on Saturday evening when 
be called on a brief visit and who is now left in his old age to 
mourn this.irreparable loss. 

“I also take the liberty to say that our sympathy goes forth 
in an unstinted measure to the students of the University Law 
College who are to-day bereft of the guiding hand of one who was 
not cnly their friend philosopher and guide but who was ina 
special sense their prctector while studying at the University.” 

“I should be glad if you gentlemen will convey to the relatives 
of the deceased cur very great sympathy in their great loss.” 





The Calcutta Law Journal 
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OUR EVOLUTION DURING BRITISH RULE. 
[By Mr. Praphulla Chandra Ghosh, Advocate High Court, Calcutta ] 


When there is such a lot of talk, which is not by Lhe way alloge- 
ther unnatural, unreasonable and unpatriotic, about raising the 
status of the indigenous Bar and levelling it up to that of mem- 
bers of the English Bar, it will be worthwhile to carry an investiga- 
tion into the several enactments that have slowly and gradually 
brought into existence and have established the present status of 
Mukbtears, Pleaders and Vakils in this country. But itis to be 
remembered that it was from Bengal that all those enactments first 
‘emanated at the very commencement of the British rule, because 
the term Bengal in those days included virtually the whole of 
Northern India that had by then came under the British. 

` The first and earliest enactment regarding our order is Reg. VII 
of 1793, known as “A Regulation for the appointment of Vakils or 
native Pleaders, in the Courts of Civil Judicature in the Provinces 
of Bengal, Behar and Orissa”. It.was ina way a very interesting 
legislation. The preamble thereof stated that as litigants were-being 
assisted by either paid servants, who did not know the law or the 
practice of the Courts, or by professional Vakils who, although they 
were better acquainted with the practice of the Courts, were wanting 
in the knowledge of laws and regulations of the country, it was 
therefore. necessary, to create a profession of law and to en-ct con- 
cerning Vakils and Pleaders, who would henceforth belong to them, 
the two words being used really as synonymous terms. Therefore as 
the profession was recruited from people not learned in law and not 
accustomed to regularly practise in the Courts, the rules laid down 
by that enactment were naturally in the fitness of times and condi- 
tions bound to be strict at the outset. Reg. VII also authorized the 
Sadar Diwanj Adalat to enrol Pleaders for all the country’s Courts. 
The retainer fee of a Pleader was fixed at only four annas, which 
bound the practitioner to carry on the suit on pain of dismissal, for 
refusal or omission todo so. The parties had to furnish security for 
their Pleader’s fees according to a scale mentioned in the Regulation 
and no pleader could accept any extra remuneration, the punish- 
ment prescribed being suspension or dismissal from office. The fee 
paid for filing a petition was also annas four, provided it was a peti- 
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tion in the suit itself in which a Pleader was engaged. But no fee 

according to the prescribed scale was payable before the decision in 
„tbe case. Punishment was also provided for encouraging suits 

culminating in suspension or dismissal of the practitioner. For 

delaying a suit for his own advantage the practitioner was liable to 
- be dismissed. leaders attached to the Court could not practise in — 
another Court without the permission of the Sadar Court. Ifa 

Pleader was obliged to absent himself from Court by reason of his 

indisposition or ill-health, he was bound to notify it beforehand to 
- the Registrar of the Court. Penalty for absence without notice was 
Rs. 50 for the first offence, Rs. roo for the second, and dismissal 
from practice for the third. One can now easily imagine what would 
have been the fate of most of the leaders at the Bar if such a rule 
had still continued in force, although it must be said in. justifica- 
tion for the stringency thereof that such a rule was quite necessary 
when the order was just being organized in a country where such an 
institution was unknown before. Another noteworthy provision of 
Reg. VII was that all practitioners were required to be either of the 
Hindu or the Mahomedan faith. Such a provision may sound some- 
what extraordinary at the present day, but it could not have been 
considered so in those days of early British rule, the reason being 
obvious because converts of the other two leading faiths, the Chris- 
tian or the Buddhist, being yet quite negligible in number hardly 
thought of entering the Bær asa profession. The next Regulation 
bearing on this subject is Reg. VIII of 1793 providing for the 
appointment of the Government Pleader. The Regulation next to 
that relating to our class is Reg. XVI of 1793, which disqualified all 
Pleaders from being appointed as arbitrators. ‘Then came Reg. VIII 
of 1796 prescribing the fees of Pleaders in rent suits in Zillah and 
City Courts. Following that came Reg. V of 1798 providing for 
the fecs of Pleaders in general. Then came Reg. IIT of 1802 fixing 
the fees of Pleaders in pauper suits. Reg.XX of 1803 was an 
amending Act of all the preceding legislation on the subject. The 
next comprehensive Regulation XXVII of 1814 amended and conso- 
lidated the provisions of the above-mentioned Regulation VII of 
179 and the subsequent half a dozen Regulations or scattered por- 
tions therein as directly related to us and were in force inthe Bengal 
Presidency and neighbouring British territories till then. That Regu- 
lation was worded thus: “A Regulation for reducing into one 
Regulation with amendments and modifications, the several rules, 
which have been passed regarding the office of Vakcel or native 
Pleaders in the Courts of Civil Judicature.” That enactment was 
really a verbatim copy of the several repealed Regulations only with 
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Slight additions and modifications. -Some of the important provi- 
-sions of Regulation XXVII of 1814 need to be specifically repeated. 
-They were-: The power of appointment and removal of Zillah Vakils 
and native Pleaders was transferred ‘to. the Provincial Courts ` from 
the Dewani Adalat: . The Vakils were made competent to become 
-arbitrators. Only Hindus and Mahomedans-could be appointed Hle4- 
„ders.: Every Vakil was compelled to take an oath regarding:his duties. 
‘It- must be noted here ‘that prior to the passing of this legislation the 
‘Hindu practitioners were required to rénew their oath annually, but 
for reasons yet-unexplòred their: Mahomėdan colleagues had to renew 
‘it half yearly. Section 5 of that Regulation removėd ‘that ahomaly 
in-the ‘case. of the ‘Mahomédan Pleader. Fees of Pleaders were deposi 
ted in Courts and secufity was given for payment of fees to the adver- 
sary’s Pleadev’, All Pleaders were -liable to be adjudged guilty of 
misconduct if they demanded from their clients ‘any fee or sum of 
money “ot goods as the valuable consideration beyond the fees 
which they were authorized to receive, ‘or if they settled with their 
clients fees less than that-legally prescribed. Thé Vakils were required 
fo be careful in accepting the Vakalatnama and to examine and sign 
pleddings before filing them. The Vakils or Pleaders were liable. to 
be dismissed for- misconduct or incompetency. The Zillah Courts 
were empowered to suspend Legal Practitioners for misconduct and 
to report the matter to the Provincial Courts. Pleaders were liable 
for damages which their ‘clients might have suffered for any neglect 
or breach of law through their action. In case of his Pleader’s -mis- 
conduct the client could withdraw the Vakalatnama at any stage of 
the case by a formal application to the Court: Ifthe Pleader was 
unable'to attend the Court, he was zequiited to notify the same to 
the Court'in writing bétimes, otherwise he was -liable to pay a fine. 
Vakils‘other than those of the Sadat Diwani Adalat could not appear- 
and plead in’Courts other than those in which they were enrolled. 
Vakils could not be enrolled as Law agents ‘or Mukhtears 
Mukhtears had the status of only being the Agents of the parties 
they represented. The death, dismissal and resignation of Pleaders 
were duly published. A Pleader was-liable to be dismissed for giving 
an illegal opinion. The clients were not henceforth required to pay 
the retaining fee of -annas four, but they were required to execute a 
Vakalatnama duly attested by. two witnesses in favour of the Pleader 
whom they wanted, to engage. - The Pleaders on the ‘other ‘hand 
were required tq accept the Vakalatnama - in à pres¢ribed form. If 
there.were two or more Pleaders in a case they. were - required to 
divide the fees among. themselves. Parties ina case might conduct 
and plead. their cause without the assistance of any legal practitioner. 
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A few of the provisions set forth above were undoubtedly very harsh, 
but when one takes into consideration the fact that a new institu- 
tion was just then being created and formed, the spirit of discipline 
inculcated could not but have been rigid. The next Regulation 
No. XVIII of 1817 repealed the rule of the Vakil’s oath with regard 
to their duties. Regulation X of 1829 rendercd the Vakils liable for ` 
filing unstamped documents or petitions. Regulation II of 1833 
repealed the provisions as to the power of appointment and removal 
by the Provincial Court as well as the restriction which had hitherto 
existed that a Pleader must either be a Hindu or a Mahomedan, 
The entire law relating to Legal Practitioners underwent radical 
changes by Act I of 1846. By that Act the office of a Pleader was 
thrown open to all persons of whatsoever religion or nationality. 
Parties were given the liberty to settle with their pleaders by private 
arrangement the remuneration that they would pay them for their 
professional services. The private agreement between the parties 
and their Pleaders respecting the remuneration to be paid for their 
professional services was henceforth authorized to be enforced by 
regular suits. Incidentally it may be stated here that Barristers of 
any of Her Majesty’s Court of Justice in India were brought within 
the purview of this enactment. The next Act No. XXXVIII of 1850 
empowered Advocates and authorized Pleaders for the first time 
to defend accused persons in Criminal Courts, Act XXIII of 1852 
repealed Regulation X of 1829 and provided for the dismissal of 
Pleaders convicted of a criminal offence and laid down the procedure 
by which an enquiry should proceed into the misconduct of a Pleader, 
The next legislation Act XX of 1853 brought about some salutary 
changes in the hitherto degrading status of the pleader, one of them 
being that no pleader was henceforth bound to attend Court every 
day or to notify his inability to attend except for the day on which, 
the hearing of the cause in which he was engaged took place. 
Attorneys on the roll of any of Her Majesty’s Supreme Court in 
India were authorized to plead in any of the Sadar Courts of the 
East India Company. Jixemption was also made by that enactment 
in favour of Barristers and Attorneys in the matter of their produc- 
tion of certificates of qualification and good conduct before they 
were allowed to start practice. Act VI of 1852 (Bengal Council Act) 
authorized any party toa suit to employ an authorized Agent ora 
Mukhtear to conduct his case. Act XX of 1859 empowered such 
Agents or Mukhtears to practise in a Court held by a’ Collector. 
Act XX of 1865 repealed all aforesaid Regulations and Acts, the 
only important new provision thereaf being the recognition of the 
Mukhtears and Revenue Agents as Legal Practitioners. The last . 
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comprehensive legislation on the subject is Act XVIII of 1879 ex- 
‘tending over the whole of British India, excepting the Bombay Presi- 
dency, where the Pleaders are governed by the Bombay Act No. XVII 
of 1920. The Act in question repealed Act XX of 1865. It was both 
an amending and consolidating Act. It. retained most of the provi- 
sions of the previously -repealed Acts, with the exception of the 
following provisions which were introduced for the first time in the 
subject; (1) Provision relating to taking of instructions ; (2) Agree- 
ment for remuneration to be in writing and to be filed in Court; 
(3) Provisions for Mukhtears practising on the Appellate Side of the 
High Court ; (4) Provision for suppression for touting ; (5) Provision 
exempting Vakils from the control of the Courts subordinate to the 
High Court. 

Prospects have distinctly looked brighter oflate as a reqult of per- 
sistent protests and continuous agitation of the patt of the indigeno- 
us Bar, The Bar Committee appointed by the Government of India 
as a result of our agitation in thé Central Legislature have embodied 
in their report considerable recommendations for the amelioration of 
some of the long -standing grievances of the locally-created lawyers. 
Evidently anticipating the would-be recommendations of the Bar 
Committee, and in fact long before the Bar Councils Act came into 
being in 1926, the Honourable High Court of Judicature at Fort 
William in Bengal, which was ofall the High Courts exceptionally 
conservative in the matter of making advance in that direction, 
ruled'in 1924 that Vakils of more than ro years’ standing, no matter 
in which Court they ordinarily practised, could get themselves 
enrolled as Advocates on the Original side of the’ High Court, which 
was 80 long a close preserve for the Barristers, and were 10 enjoy 
the’same privileges and labour under the same disabilities that the 
Darristers havé, 

l'rém what Has Leen seen above it is obvious that being entirely 
creatures of statutes introduced by a Government, which has most 
slowly identified itself with the aims and aspirations of the people of 
the country, the indigenous Bar had always to labour under serious 
handicaps, and ‘a stigma of inferiority, which it is still reflected in the 
fact that no section of the indigenous Indian Bar is recognized either 
in the British Dominions or Colonies and Protected Territories and 
Areas, has attached to our class from its very inception. ‘Again, 
in the very interest of their self-preservation the few children of the 
soil, whom fortune ‘has so favoured as to enable them to proceed 
abroad in‘order to qualify themselves ‘forthe English Bar, have 
uniformly as a ‘body resisted ’any move on‘ the part of their Indian 
- compeers to improve their lot or advance their status. It cannot yet: 
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be said that that the old prejudice has died ont notwithstanding that 
our class has of late grown so strong and good deal-of a levelling up 
has taken place through the Bar Gouncils Act .and-the -institutions 
that have been established asa result of the recommendations of 
the Bar Committee. ` But it is fondly expected-that when the new 
leaven of pure ‘and unalloyed. nationalism -fully permeates :the 
whole . nation, without distinction of:creed,’ caste or ‘colaur, the 
unnatural aloofness nnd ‘class superiority.‘of the other. section of ‘the 
psuedo-Indian Bar‘will dissipate and ripid equalisation of the several 
classifications will come about as a matter of. course: to.the ultimat 
solidarity and strength of the whole body.of lawyers in India. a: 
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The Law “of. Partnership by “Gobind Ram Khanna, M he 
LL. B, Advocate, Lahore ; published . by .the ‘University , ‘Book 
Agency, Kacherj Road, Lahore ; 3 1933; Price Rs. 5 

. This is another useful commentary. on the new Partnéyship . Act. 
We have had occasions to notice similar other publications i in these 
pages, and although we ought to refrain from making any comparison, 
between the productions of different authors, still having regard to 
some of the special charming features peculiar to this book, we can- 
not help observing that it has made a deep impression. on our mind 
and we would readily recommend jit to the lawyers who may. be 
willing to go in for it T he learned author is a professor of commer- 
cial law and is w ell-versed in that subject, and this special knowledge 
has enabled him to write his notes with great, ease and extreme 
lucidity. His annotations are always clear, concise, and forceful, and, 
and at the same time, to the point and fully explanatory of the legal 
and equitable principles involved. All throughout the book we can 
easily trace the vigorous operation of a perfectly logical and well- 
informed, .capacious and discerning , mind. It is perhaps quite 
sufficient to say that the book is altogether different from that’ class 
af legal publications which are nowadays very common and serve 
only to present a pell-mell combination of ill-understood or non- 
understood extracts from the headnotes of decided cases. A large 
number of appendices. towards the end of the book Siving varied 
informations about relevant and cognate matters are sure to appeal 
to the readers’ mind, particularly the Appendices A and H dealing 
respectively with ‘Judicial Proceedings’ and ‘forms of deeds’. The 
book has a delightful presentation and is expected to have a promis- 
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THE EFFECT OF MURDER ON THE RIGHT OF THE 
MURDERER TO TAKE ANY BENEFIT IN THE 
ESTATE OF THE MURDERED PERSON 
UNDER THE ENGLISH LAW. 


[[By Mr: N. MUKERII M.A., Bele, BARRISTER AT Law.] 


Section I—The incapacity of a party to a murder to benefit, 
by ‘way of legacy, devise or trust’, under the Will of his victim, 
the murdered testator. 

In general, on grounds of public policy, a party to a murder is 
General statement excluded from all benefit in the estate of the mur- 
of the law. dered person, whether by way of devise, legacy or 
trust under the WIN, or whether by way of beirship, under the 
Statutes of Descent and Distribution, on the intestacy of such 
person. 

The second part of the proposition is not covered by any direct 
English authority ; but, as pointed out by Lord Phillimore in a Privy 
Council appeal from India—Kenchava v. Girimallappa Chan- 
nappa (1)—is nevertheless i‘ cluded within the scope of the same 
disqualifying rule. l 

“ The doctrine, principle or other thing called pudlic policy”, as 
the learned American Judge in the case of Carpenter's estate (2) 
The rule of public SOMewhat irreverently puts it, is expressed by, 
poly exemplified amongst others, the maxim Nemo ex suo delicto 
y a Roman maxim : 
founded in justice Melorem suam conditionem facere potest i. e, ‘No 
and eguity,:” one can be allowed to take advantage of his own 
wrong’. The doctrine, which is replete with justice and “equity, 
The doctrine is forms part of the Common Law of England and is, 


part of English indeed, one almost of universal law. “ You can- 
common Law, 


not look, for public policy in the sense in which 


(1) [1924] L. R. 51 I. A. 368, (373), P. C. ; 40 C. L. J, 447. 


(2) [1895] 50 Am. St. Rep. 765 (766-67). See also Jn re Houghton v. Hough- 
ton, [1915] a Ch. 173 at P. 178. j 
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that expression is used, in an Act of Parliament.”* Said 
Cozens-Hardy M. R. in Zhe Estate of Julian Bernard Hall, 
Hall v. Knight and Baxter (1),-“ It is something which is really parl 
of the Common Law of the land and does not depend upon Statute.” . 
That is to say, as observed by Lord Justice Fry in Cleaver v. Mutual 
Reserve Fund Life-Association, (2) “General words (in statutes), which 
might include cases obnoxious to this principle, must be read and 
construed, subject to it.” 

‘No Court can make out new heads of public policy but appli- 
cations of the doctrine vary, and must necessarily vary, 
with the circumstances of the time. Public policy is, therefore, as 
difficult of exhaustive definition as fraud, Lut the doctrine has 
been clearly explained by Lord Thuro in Egerton v. Brown- 
What is public 4ow (Earl) (3), Lord Thuro there says: “ Public 
Policy ? policy is that principle of the law which holds that 
no subject can lawfully do that which has a tendency to be injurious 
to the public good, which may be termed, as it sometimes has been, 
the policy of the law or public policy in relation to the administra- 
tion of the Law. ” 

The determination of what is or is not contrary to the so-called 
policy of the law necessarily varies from time to time. The rule 
Public policy is a Temains but its application varies with the prin- 
variable factor. ciples which guide public opinion from time to 

: time (4). 

“The doctrine ought not” said Lord Esher M. R. in Cleaver’s case, 
The doctrine not (5) “ to be stretched beyond what is necessary for 
to be streched. the protection of the public.” , 

There is no English authority, prior to the last mentioned case, 
The existence of directly asserting the existence of the principle, 
the principle rat though Fanuntleroy’s case (6), [which in the Court 
wer’s case. below appears as Bolland y. Disney (7) and in the 

* The maxim is known under different names in different systems of law. In 
English law and cognate systems il is known as prudiic policy, in the Civil law as 
in those systems closely following the Civil law it is called Unworthiness (I1- 
digne, erlunmeirdig): In India the Courts act upon -the principles of justice 
equityand good conscience in cases where tbere is no specific provision in the 
statute law or in ancient systems of jurisprudence which they are bound to 
administer—See Fanuki v. Nand Ram— [1889]1. L. R. 11 All. r94 (219). 
and Kenchawa’s case —(1924) L. R. 51 I. A. 68 ; 40 C. L. J. 447. 

ne gral P. 1 (5). (a) [1892] 1 Q. B. (C. A.), 147 (156). 

3) [1852] 4 H. L. Cas. 1. : 

(4) Per Carin Evanturel v. Evanturel [1874] L. R. 6 P. C. 1. 


(s) Supra [1192] 1 Q. B. (C. A.) 147 (153). (6) [1827] 3 Russ 951. 
(7) (1827) 3 Russ. 351. i X 
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House of Lords as Amicable Assurance Society v. Bolland (1)), ap- 
pears to proceed on it and to be a particular illustration of it (2). 
In Fauntleroy’s case, which preceded C/eaver’s case, the facts 
Simma of ke were these: in r815 a contract called a policy of 
facts in’ Fasné- insurance was made by one Henry Fauntleroy with 
toropis enst: the Amicable Insurance Company, by which he 
agreed to pay £ 128. 15s yearly to the Society in terms of its bye- 
laws, and in consideration of these payments Fauntleroy was 
admitted a member of the Society which bound itself and its succes- 
sors to pay to the executors, administrators or assigns of Fauntleroy 
such a sum of the joint stock as should become due upon his death 
according to the charters and bye-laws of the Society. The annual 
payments were made by Fauntleroy .to the Society for ten years. In 
1920 he assigned all his interest- under the policy, without con- 
sideration, upon certain trusts for-a nominee in the indenture of 
assignment, 


‘In 1824 Fauntleroy was convicted and executed for à capital 
felony, (viz. forgery), having the day before his conviction’ beem 
declared a bankrupt. A bill was filed by his assignees against the 
Society, the nominee and the trustees, claiming the benefit of the 
policy. s 

The Court below (Sir John Leech M. R.Y decreed the action in 
Fauntleroy’ s case, Sub-nom Bolland v. Disney (3) on the somewhat 

Grounds of the "#!tow ground that “ to avoid the obligation to pay 
decision of the the act of the party insured which produced the 
Gouri Belo event must be done fraudulently for the pugpose of 
producing the effect, and Fauntleroy could not be supposed to have 
had that view in‘ committing forgery, although it was a capital 
crime.” To this argument an answer is furnished -by Lord Justice 
Fry in Cleaver’s case (4) -in thése words : “ If no action can arise 
from fraud it seems unpeaable: to suppose that it can arise from 
felony or misdemeanour. ” 


As to the further ground relied upon by the lower Court, viz, 
that there was no exception inserted in the policy as to death by-thé 
hands-of justice Lord Chancellor Lyndhurst in reversing the judg- 
ment on appeal to the House, of Lords in Fauntleroy’ Ce Sub- 


(1) [1830] 4 Bligh, N.S. 194. . z 

(a) Per Fry L. J. in Cleaver’s case, supra at P. 156.. 

(3) {1827] 3 Russ. 351. 

(4) Cleavzr v. Mutual Reserve Fund Life Ansocialion: sin I Q. B, (A, L: ) 
147 (156). 
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nom Amicable Assurance Society v. Bolland(1), said : 

„Reasons ior the “ Henry Fauntleroy was indicted for felony, tried 
lower Court's deçi- and convicted, and received sentence of death and 
pra age House was afterwards executed, and the question is 

, ‘ whether, under these circumstances, the assignee 
can recover ‘from the Assurance Society the amount of the sum 
insured on Fauntleroy’s life, that is, whether—{the party effecting 
the insurance having committed felony, and having been tried, con- 
victed and executed for felony),—the parties representing him and in 
Ais right can maintain the suit. (The answer is), the assignees are 
not entitled to maintain the suit, and simply on this consideration. 
Suppose that in the policy the risk had been insured against in 
terms—that in the event of the party effecting the insurance being 
executed for a capital felony, the money should become payable— 
is it possible that a claim in right of a party effecting such an insur- 
ance could be maintained, or that the insurance should not be held 
void as afording encouragement to crime and being contrary to public 
policy? If such a policy could not be maintained where a risk of 
that kind was mentioned in direct terms and language, how can you 
give effect to a policy if it, in reality, involve that condition ?” 

Tn the result the assignees were held disentitled to the. relief 
prayed for upon the ground that the contract was against public 
policy, and must be considered and construed as if a clause had been 
inserted in terms insuring against the event of the commission of a 
capital felony by the party insured. 


Fauntleroy’s case (2), was one of contract and appears to be a 
particular illustration of the principle of public policy. The principle 
as illustrated and laid down therein in relation to contracts of insur- 

ance was further elaborated i in, and held to cover 
‘The principle ‘or 
doctrine of- Faunt- the case of Cleaver v, Mutual Reserve Fund Life 
ee = caen elabo- Association (3) by the Court, of appeal consisting of 
case by the Appeal Lord Esher M. R., Fry L, J. and Lopes L. J. In 
Soury: that case the death of the assured, one James 
Maybrick, was caused by the felonious act of his wife, Florence 
‘The factsof the E. Maybrick, for whose benefit a policy was 
Maybrick case. _ effected under section rr of the Married ` Women’s 
Property Act, 1882, (45 and 46 Vic. C. 75). That section provides 
that a policy of insurance effected by any man on his own life, 


(1) [1830] 2 Dow & Cl. 1. ae 
(2) See supra. iy : 
(3) [1892] 1 Q. B. (C. A) 147. 
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and expressed to be for the benefit of his wife or of his children or of 
his wife and children or any of them shall create a. trust in favour of 
the objects therein named, and the moneys payable under such policy 
shali not, so long asany object of the trust remains unperformed, 
Jorm part of the estate of the deceased or be subject to his debts, (that is, 
so long, and no longer, any object of the trust, which can legally 
be performed, remains unperformed the moneys are not to form part 
of the estate of the deceased): It is further provided that the 
assured may, by his policy, or any memorandum under his hand, 
appoint a trustee or trustees of the moneys payable under the policy, 
and, in default of any such appointment of a trustee such policy 
shall, immediately on its being effected, vest in the insured and his 
legal representatives in trust for the purposes aforesaid. 
The effect of a policy in this form was, by virtue of the section, 
to create a trust in favour of Florence E. Maybrick, 
see effect, 9f aa the murderess, The material words of the sec- 
is to create a statu- tion are—‘ The moneys shall not, so dong as any 
tory trust for the : = 
wife. : object of the trust remains unperformea’ form part 
of the estate of the deceased or be subject to 
his debts. a l 
Was the object of the trust gone since Florence E, Maybrick 
was convicted of the murder of the insured and became dead in law? 
The issue was side-tracked, and the decision of the Division Bench 
(Denman and Will, JJ.), (1) turned onthe question~Zn what capacity, 
were the plaintiffs suing on the policy against the 
Grounds of the ? 55,5 : 
decision, (on case @#surers? The plaintiffs held by accident the 
Stated) o! the Divi- double position of executors under the Will of the 
- insured and trustees for his wife under the Married 
Women’s Property Act, 1882. Denman J. said : “ James Maybrick 
was murdered by his wife Florence E, Maybrick in April, 1889. 
Now these personal representatives bring the suit, not in their capa- 
city of personal representatives of the deceased, and for the benefit 
of his estate, but because, by virtue of the Married Women’s Pro- 
perty Act, 1882, they have become trustees of the moneys payable 
under the policy for the benefit of the wife—such trustees are in no 
better position than their cestue gue trust. As regards public 
policy the question is exactly tbe same whether she or they sue. 
Can these persons be allowed to sue when the death has been 
brought about by the person for whom they sue? You would have 
to insert a condition in the policy that the wife or her trustees might 
sue on this policy, even if the death had been caused by an act of 


(1) [1891] 39 W. R. 368. 
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murder'on the part of the wife—could such a contract -be main- 
tained upon the.plainest principles of public policy?” s 

The executors of the insured were held not entitled to recover on 
the policy on this ‘short? and ‘plain’ ground. The reasoning of the 
House of Lords in Fuuntleroy’s case (1) was applied by the Division 
Bench to altogether wrong premises—the double assumption as t3 
the trust in favour of Florence E. Maybrick still subsisting inspite of 
her crime, and thereafter as to the executors of the insured still 
retaining their character (and so suing), as statutory trustees for her 
under the Married Women’s Property Act, 1882. In Fauntleroy’s 
case (1), asin the Maydrick case (2), the insurers had received full con- 
sideration. `The Quarterly Law Review pertinently commented at 
the time (3) onthe decision of the Division Bench ‘in the May- 
brick case as follows: ‘ Public policy’, as Burrough, J. observed ih 
Richardson v. Mellesh (4) ‘is a restive horse, and when you once get 
astride of it there is no knowing where it will carry you.’ It carried 
the House of Lords in Fauuntleroy’s case (1) to the startling conclu-. 
sion that’ an assured by committing a capital felony, and thereby 
hastening his end at the hands of the hangman, disentitles himself 
or rather his executors to recover on the policy. It has carried the 
Division Bench in Cleaver y. Mutual Reserve Fund Life Association 
(2) to the still more startling conclusion that tecause Mrs. May- 
brick poisoried her husband, the Insurance Company may not only 
refuse to pay Aer, which public policy may, no Coubt, justify, but 
tefuse to pay at all and pocket the premiums. Even were the 
wrongdoer sole-executor, such accidental union of persone ought not 
to affect the assured’s estate or prejudice his creditors. 

he To bz continued, 


(1) Sub-nom Amicable Assurance Se-iety v. Bolland, 
[1830] 2 Dow & Cl.1; S. C. 4 Bligh N.S. 194. 

(2) [1891] 39 W. R. 368. 

(3) Vol. VII.at P, 309. 

(4) [18247 2 Bing. 229 (252). 
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Prosecution in false cases:—By Rai Prasanna Narayan 
Chaudhuri Bahadur, B. L.; published by M. C. Sarkar & Sons, 
Calcutta, 1933. 

This is a comprehensive work dealing with the whole substan- 
tive law as well as the law of procedure in connection with prose- 
cutions for false charges and information. The author is a tried 
veteran, not only as a public prosecutor of long standing but 
also as an author of various law books. His present work more 
tban sustains his reputation for keen analysis, careful treatment 
and exhaustive but not tiresome examination of principles and 
authorities. This subject, like others unfortunately, is somewhat obs- 
“cured by a conflict of decisions of the various High Courts. The 
‘author bas dealt with these conflicting decisions in detail and has 
not hesitated to give his own opinions with the courage and confi- 
dence he is entitled to by reason of his long and useful experience. 
Altogether; we have no hesitation in recommending the work 
to every body who may have to deal with charges under section 
182 or 211 of the Indian Penal Code. 


The Bengal Tenaney Act :—By Surendra Nath -Bose ; pub- 
lished by P. C. Sarkar and Co., 8-2 Hastings street, Calcutta, 
1933- 

This is an welcome addition to the several commentaries on 
the Bengal Tenancy Act which are already in the field. The 
author is an experienced lawyer and his work throughout shows a 
keen analytical mind and sound judgment. There is a historical 
introduction in which the author gives a brief survey of the history 
of land laws in Bengal from the Permanent Settlement Regulation 
down to the Amending Act of 1928. In this otherwise very care- 
ful and luminous summary itis curious to find the author stating 
that the Permanent Settlement Regulation I of 1793 did not pro- 
vide for any protection of dependent talukdars and raiyats beyond 
expressing a ‘pious hope’. This misapprehension is explained 
further on at p (7) where he refers to Regulation VIII of 1793 asa 
piece of legislation subsequent to the permanent settlement. In 
point of fact however the provisions of the Decennial Settlement 
Regulation for the protection of subordinate interests were prior 
and not subsequent to the permanent settlement and Regulation 
I of 1793 merely confirmed the decennial settlement as a whole 
as a permanent settlement. The two Regulations I and VIII of 
1793 have to be read as one in order to get at the exact terms of 


t 
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the permanent settlement and so read it will be found that that 
settlement purported to give ample protection to raiyats and subor- 
dinate tenure-holders by providing a system of exchange of pattas 
and kabuliyats and by the instrumentality ‘of a body cf public offi- 
cials, the patwaris, which unfortunately failed to work. But for 
this slight inaccuracy the historical introduction gives a fair and 
accurate though a brief summary of the entire history. 


In his commentaries on the various sections of the act the 
learned author has not contented himself with giving a digest of 
case law, references to which appear to be both full and accu- 
rate, but takes pains to elucidate principles and to work out the 
historical development of the law on every important point. The 
analysis of the law in the various sections as well as the histo- 
rical notes are illuminating. Being the latest book in the mar- 
ket it has the advantage of being more up-to-date than the others 
and the price isso moderate compared with the bulk of the work 
that we almost fear that the book has been undervalued. 


fe 
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NOTES OF CASES. 


Trani of Property Act, Sections 5,.58(/)—Mortgage by deposit of ig, $7 Bom. 234 


title deeds—Property outside British India—Jurisdiction of some 
Bombay High Court to enforce such mortgage. pee 


A sum of money was borrowed by N from C ona promissory The ot Bank 
note executed in Bombay and N deposited with C the title deeds of 
a house of N which was situated ina Native State as security. A Nosserwangi 
suit was brought by C to recover the loan by sale of the house and — 
N resisted the claim that the Transfer of Property Act was not 
applicable as the house was located outside British India. 
Held (ger Kania J.) that the Transfer of Property Act is to be 
construed irrespective of the fact whether the property is inside or 
outside British India, or whether the property is situate in a 
province to which the Act applies or not. . 
Ex parte Pollard (1) and Ex parte Holthausen. In re Scheibler 
(2) followed. 
Nilkanth Balwant v. Vidya Narasinh (3) and Papiak Naidu v, 
Naganatha Seth upathi (4) distinguished. 
Heid further, that the Bombay High Court has jurisdiction to 
enforce an equitable mortgage of property even if it is outside 
British India, if the parties are resident in British India and the 
transaction took place in a town referred to in section 58 (f) 
Mercantile Investment and General Trust Company v. River Eres 
Trust Loan and Agency Co. (5) followed. 


Ss. R S 


(1) (1838) 4 Deac. 27. 

(2) (1874) L. R. ọ Ch. 722. 

(3) (1930) I. L. R. 54 Bom. 495 (P. C.). 

(4) (1931) 33 Bom. L. R. 1351; I. L. R, 59 Calc. 430- 
(5) [1892] 2 Ch, 303. 
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Indian Income-tax Act (XT of 1922 ), section 2( 1) (a)—Agricultural 
income—Meaning of—Fishery right in’ tanks etc. within the 
Zemindary, water in which used for agricultural purpose—Lcome 


from, if exempt. 


r 


~ -A Zemindar derived income from the lease of the right to fish 


in some tanks and; connec ted water channels in his zemindari. and 
` the water was used for agricultural purposes alone. The land on 


. ‘which the tanks stood and through which the channels passed was 


LL.R. 562 Mad. 310 PT suit FF nal decree in—Application Jor—Dismissal of, for 


1932. 


Nat 


Tadepalli Sıiramulu 


v. 
The Firm of Kolli- 
para Sriramulu etc. 


A m men 


„agricultural land and assessed to land revenue. 


Held (ger Beasley C. J, Ayyar and Cornish, JJ.) that iei income 


ar derived from the lease of the right to fish was not agricultural. 


income ‘within the meaning of section ` 2(1) (a) and was therefore not 
exempt from tax under, ction 4(3) (VIII) of..the Indian .Income- 


tax Act. 


non-payment of batta~-Lefect of. 


An application for a.final decree in a mortgage suit was dismissed 


on the ground that batta had not been paid. 
behalf of the mortgagor that this resulted in the dismissal of the s suit 


itself:and a fresh application was barred. 
Held (per Jackson and Mockett, 77.) that the dismissa]:in question 
could not be construed as tke dismissal of the suit ane a fresh appli- 


cation was not barred. 


uM 


It was contended on 


-An ‘application for a final decree is not an. application in, execu- 
tion; and by force of section. 141, is governed by OrderIX and 


Order XVII. ? ae 


SR. es 


Bose. 
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